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Mr.  Gray  of  Pennsylvania,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  5300] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  5300)  to 
provide  for  reconciliation  pursuant  to  section  2  of  the  concurrent 
resolution  on  the  budget  for  fiscal  year  1987,  having  met,  after  full 
and  free  conference,  have  agreed  to  recommend  and  do  recommend 
to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  Act  may  be  cited  as  the  "Omnibus  Budget 
Reconciliation  Act  of  1986". 

(b)  Table  of  Contents. — 

Title  I.  Agriculture  programs. 
Title  II.  Banking  and  housing  programs. 
Title  III.  Energy  and  environmental  programs. 
Title  IV.  Transportation  and  related  programs. 
Title  V.  Maritime  programs. 

Title  VI.  Civil  service,  Postal  Service,  and  governmental  affairs  generally. 
Title  VII.  Fiscal  procedures. 

Title  VIII.  Revenues,  trade,  and  related  programs. 

Title  IX.  Income  security,  medicare,  medicaid,  and  maternal  and  child  health  pro- 
grams. 
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TITLE  I— AGRICULTURAL  PROGRAMS 
Subtitle  A — Sale  of  Notes 

SEC.  1001.  SALE  OF  RURAL  DEVELOPMENT  NOTES. 

(a)  Sales  Required. — The  Secretary  of  Agriculture,  under  such 
terms  as  the  Secretary  may  prescribe,  shall  sell  notes  and  other  obli- 
gations held  in  the  Rural  Development  Insurance  Fund  established 
under  section  309A  of  the  Consolidated  Farm  and  Rural  Develop- 
ment Act  in  such  amounts  as  to  realize  net  proceeds  to  the  Govern- 
ment of  not  less  than — 

(1)  $1,000,000,000  from  such  sales  during  fiscal  year  1987, 

(2)  $552,000,000  from  such  sales  during  fiscal  year  1988,  and 

(3)  $547,000,000  from  such  sales  during  fiscal  year  1989. 

(b)  Nonrecourse  Sales. — The  second  sentence  of  section  309 A(e) 
of  the  Consolidated  Farm  and  Rural  Development  Act  (7  U.S.C. 
1929a(e))  is  amended  by- 
CD  inserting  <(and  other  obligations"  after  "Notes";  and 

(2)  striking  out  the  period  at  the  end  thereof  and  inserting  in 
lieu  thereof  the  following:  "  including  sale  on  a  nonrecourse 
basis.  The  Secretary  and  any  subsequent  purchaser  of  such 
notes  or  other  obligations  sold  by  the  Secretary  on  a  nonrecourse 
basis  shall  be  relieved  of  any  responsibilities  that  might  have 
been  imposed  had  the  borrower  remained  indebted  to  the  Secre- 
tary. ". 

(c)  Contract  Provisions. — Consistent  with  section  309 A(e)  of  the 
Consolidated  Farm  and  Rural  Development  Act,  as  amended  by 
subsection  (b),  any  sale  of  notes  or  other  obligations,  as  described  in 
subsection  (a),  shall  not  alter  the  terms  specified  in  the  note  or  other 
obligation,  except  that,  on  sale,  a  note  or  other  obligation  shall  not 
be  subject  to  the  provisions  of  section  333(c)  of  the  Consolidated 
Farm  and  Rural  Development  Act. 

(d)  Eligibility  to  Purchase  Notes.— Notwithstanding  any  other 
provision  of  law,  each  institution  of  the  Farm  Credit  System  shall 
be  eligible  to  purchase  notes  and  other  obligations  held  in  the  Rural 
Development  Insurance  Fund  and  to  service  (including  the  extension 
of  additional  credit  and  all  other  actions  necessary  to  preserve,  con- 
serve, or  protect  the  institution's  interest  in  the  purchased  notes  or 
other  obligations),  collect,  and  dispose  of  such  notes  and  other  obli- 
gations, subject  only  to  such  terms  and  conditions  as  may  be  agreed 
to  by  the  Secretary  of  Agriculture  and  the  purchasing  institution 
and  as  may  be  approved  by  the  Farm  Credit  Administration. 

(e)  Loan  Servicing. — Prior  to  selling  any  note  or  other  obligation, 
as  described  in  subsection  (a),  the  Secretary  of  Agriculture  shall  re- 
quire persons  offering  to  purchase  the  note  or  other  obligation  to 
demonstrate — 

(1)  an  ability  or  resources  to  provide  such  servicing,  with  re- 
spect to  the  loans  represented  by  the  note  or  other  obligation, 
that  the  Secretary  deems  necessary  to  ensure  the  continued  per- 
formance on  the  loan;  and 

(2)  the  ability  to  generate  capital  to  provide  the  borrowers  of 
the  loans  such  additional  credit  as  may  be  necessary  in  proper 
servicing  of  the  loans. 
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SEC.  1002.  LIMITATION  ON  SALES  FROM  THE  AGRICULTURAL  CREDIT  INSUR- 
ANCE FUND. 

During  fiscal  years  1987  through  1989,  no  note  shall  be  sold  out 
of  the  Agricultural  Credit  Insurance  Fund,  except  in  connection 
with  transactions  with  the  Secretary  of  the  Treasury,  without  prior 
approval  by  Congress. 

Subtitle  B — Prepayment  of  Loans 
SEC.  1011.  PREPAYMENT  OF  RE  A  GUARANTEED  LOANS. 

(a)  Amendment  to  Rural  Electrification  Act  of  1936. — The 
Rural  Electrification  Act  of  1936  is  amended  by  inserting  after  sec- 
tion 306  (7  U.S.C.  936)  the  following  new  sections: 

"SEC.  306 A.  PREPAYMENT  OF  LOANS. 

"(a)  Except  as  provided  in  subsection  (c),  a  borrower  of  a  loan 
made  by  the  Federal  Financing  Bank  and  guaranteed  under  section 
306  of  this  Act  may  prepay  such  loan  (or  any  loan  advance  thereun- 
der) by  paying  the  outstanding  principal  balance  due  on  the  loan  (or 
advance),  if— 

(1)  the  loan  is  outstanding  on  July  2,  1986; 
"(2)  private  capital,  with  the  existing  loan  guarantee,  is  used 
to  replace  the  loan;  and 

"(3)  the  borrower  certifies  that  any  savings  from  such  prepay- 
ment will  be  passed  on  to  its  customers  or  used  to  improve  the 
financial  strength  of  the  borrower  in  cases  of  financial  hard- 
ship. 

"(b)  No  sums  in  addition  to  the  payment  of  the  outstanding  prin- 
cipal balance  due  on  the  loan  may  be  charged  as  the  result  of  such 
prepayment  against  the  borrower,  the  fund,  or  the  Rural  Electrifica- 
tion Administration. 

"(c)(1)  A  borrower  will  not  qualify  for  prepayment  under  this  sec- 
tion if  in  the  opinion  of  the  Secretary  of  the  Treasury,  to  prepay  in 
such  borrowers  case  would  adversely  affect  the  operation  of  the 
Federal  Financing  Bank. 

"(2)  Paragraph  (1)  shall  be  effective  in  fiscal  year  1987  only  for 
any  loan  the  prepayment  of  the  principal  amount  of  which  will 
cause  the  cumulative  amount  of  net  proceeds  from  all  such  prepay- 
ments made  during  such  year  to  exceed  $2,017,500,000. 

"(d)(1)  The  Administrator  shall  permit,  subject  to  subsection  (a), 
prepayments  of  principal  on  loans  in  fiscal  year  1987  under  this  sec- 
tion or  Public  Law  99-349  in  such  amounts  as  to  realize  net  proceeds 
from  all  such  vrepayments  in  fiscal  year  1987  in  an  amount  not  less 
than  $2,017,500,000. 

"(2)  The  Administrator  shall  establish — 

"(A)  eligibility  criteria  to  ensure  that  any  loan  prepayment  ac- 
tivity required  to  be  carried  out  under  this  subsection  will  be 
directed  to  those  cooperative  borrowers  in  greatest  need  of  the 
benefits  associated  with  prepayment,  as  determined  by  the  Ad- 
ministrator; and 

"(B)  such  other  eligibility  criteria  as  the  Administrator  deter-' 
mines  are  necessary  to  carry  out  this  subsection. 
"(e)  Any  guarantee  of  a  loan  prepaid  under  this  section  shall  be 
fully  assignable  under  the  provisions  of  section  306  of  this  Act  and 
transferable.  However,  the  Administrator  may  require  that  any 
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such  guarantee,  if  transferred  or  assigned,  be  transferred  or  as- 
signed to  a  loan  or  security  that,  if  sold,  will  be  grouped  with  non- 
guaranteed  loans  or  securities  and  sold  in  a  manner  to  ensure  that 
such  sale  will  not  unreasonably  compete  with  the  marketing  of  obli- 
gations of  the  United  States. 

"SEC.  306B.  SALE  OR  PREP  A  YMENT  OF  DIRECT  OR  INSURED  LOANS. 

"A  direct  or  insured  loan  made  under  this  Act  shall  not  be  sold 
or  prepaid  at  a  value  less  than  the  face  value  of  any  outstanding 
principal  balance  on  such  loan,  except  when  sold  to  or  prepaid  by 
the  borrower  at  the  lesser  of  the  outstanding  principal  balance  due 
on  the  loan  or  the  loans  present  value  discounted  from  the  face 
value  at  maturity  at  the  rate  set  by  the  Administrator.  The  excep- 
tion contained  in  the  preceding  sentence  shall  be  effective  for  the 
period  ending  September  30,  1987. 

(b)  Conforming  Amendment. — Chapter  I  of  the  Act  entitled  "An 
Act  making  urgent  supplemental  appropriations  for  the  fiscal  year 
ending  September  30,  1986,  and  for  other  purposes  "  (Public  Law  99- 
3^9),  approved  July  2,  1986,  is  amended  by  striking  out  the  undesig- 
nated paragraph  relating  to  the  prepayment  of  loans  by  Rural  Elec- 
trification and  Telephone  Systems. 

(c)  Regulations.— The  Secretary  of  Agriculture  shall  issue  regu- 
lations to  implement  this  section  within  60  days  after  the  date  of 
enactment  of  this  Act.  Such  regulations — 

(1)  shall  facilitate  prepayment  of  loans  under  section  306A  of 
the  Rural  Electrification  Act  of  1936,  as  added  by  subsection 
(a);  and 

(2)  may  not  require  any  rural  utility  that  is  a  borrower  of 
loans  subject  to  section  306A  to  make  unreasonable  reductions 
in  rates  to  its  customers  as  a  condition  of  such  prepayment. 

Subtitle  C— Advance  Deficiency  Payments 

SEC.  1021.  ADVANCE  DEFICIENCY  PAYMENTS. 

Notwithstanding  any  other  provision  of  law,  the  Secretary  of  Ag- 
riculture, in  accordance  with  the  criteria  in  section  107C  of  the  Ag- 
ricultural Act  of  1949,  shall  make  advance  deficiency  payments 
available  for  the  1987  crops  of  wheat,  feed  grains,  upland  cotton, 
and  rice.  The  percentage  of  the  projected  payment  rate  used  in  com- 
puting such  payments  shall  not  be  less  than  (1)  40  percent  in  the 
case  of  wheat  and  feed  grains,  and  (2)  30  percent  in  the  case  of  rice 
and  upland  cotton. 

Subtitle  D — Farm  Credit  Institutions 

SEC.  1031.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Farm  Credit  Act  Amendments 
of  1986". 

SEC.  1032.  POLICY. 

Section  1.1  of  the  Farm  Credit  Act  of  1971  (12  U.S.C  2001)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(c)  It  is  declared  to  be  the  policy  of  Congress  that  the  credit  needs 
of  farmers,  ranchers,  and  their  cooperatives  are  best  served  if  the  in- 
stitutions of  the  Farm  Credit  System  provide  equitable  and  competi- 
tive interest  rates  to  eligible  borrowers,  taking  into  consideration  the 
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creditworthiness  and  access  to  alternative  sources  of  credit  for  bor- 
rowers, the  cost  of  funds,  including  any  costs  of  defeasance  under 
section  4-8(b),  the  operating  costs  of  the  institution,  including  the 
costs  of  any  loan  loss  amortization  under  section  5.19(b),  the  cost  of 
servicing  loans,  the  need  to  retain  earnings  to  protect  borrowers' 
stock,  and  the  volume  of  net  new  borrowing.  Further,  it  is  declared 
to  be  the  policy  of  Congress  that  Farm  Credit  System  institutions 
take  action  in  accordance  with  the  Farm  Credit  Act  Amendments  of 
1986  in  such  manner  that  borrowers  from  the  institutions  derive  the 
greatest  benefit  practicable  from  that  Act:  Provided,  That  in  no  case 
is  any  borrower  to  be  charged  a  rate  of  interest  that  is  below  com- 
petitive market  rates  for  similar  loans  made  by  private  lenders  to 
borrowers  of  equivalent  creditworthiness  and  access  to  alternative 
credit. ". 

SEC.  1033.  TERMINATION  OF  FARM  CREDIT  ADMINISTRATION  APPROVAL  OF 
INTEREST  RA  TES  CHARGED  BY  SYSTEM  INSTITUTIONS. 

(a)  Federal  Land  Banks. — The  first  sentence  of  section  1.7  of  the 
Farm  Credit  Act  of  1971  (12  U.S.C  2015)  is  amended  by  striking  out 
"  with  the  approval  of  the  Farm  Credit  Administration  as  provided 
in  section  4.17  of  this  Act". 

(b)  Federal  Intermediate  Credit  Banks. — The  second  sentence 
of  section  24  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2075)  is 
amended  by  striking  out  "with  the  approval  of  the  Farm  Credit  Ad- 
ministration as  provided  in  section  4-17  of  this  Act". 

(c)  Banks  for  Cooperatives. — The  first  sentence  of  section 
3.10(a)  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2131(a))  is  amend- 
ed by  striking  out  "  with  the  approval  of  the  Farm  Credit  Adminis- 
tration as  provided  in  section  4-17  of  this  Act". 

SEC.  1034.  CERTAIN  TRANSACTIONS  WITH  RESPECT  TO  SYSTEM  OBLIGA- 
TIONS. 

Section  4.8  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2159)  is 
amended  by — 

(1)  inserting  the  designation  "(a)"  after  the  heading;  and 

(2)  adding  at  the  end  thereof  the  following: 

"(b)  Through  December  31,  1988,  each  bank  of  the  System,  in  ad- 
dition to  purchasing  obligations  as  authorized  by  this  Act,  may, 
with  the  prior  approval  of  the  Farm  Credit  Administration  and  sub- 
ject to  such  conditions  as  it  may  establish,  (1)  reduce  the  cost  of  its 
borrowings  by  doing  one  or  more  of  the  following:  (A)  contracting 
with  a  third  party,  or  an  entity  that  is  established  as  a  limited  pur- 
pose System  institution  under  section  4-25  and  that  is  not  to  be  in- 
cluded in  the  combined  financial  statements  of  other  System  institu- 
tions, with  respect  to  the  payment  of  interest  on  the  bank  s  obliga- 
tions and  the  obligations  of  other  banks  incurred  before  January  1, 
1985,  in  consideration  of  the  payment  of  market  interest  rates  on 
such  obligations,  plus  a  premium,  or  (B)  for  the  period  July  1,  1986, 
through  December  31,  1988,  capitalizing  interest  costs  on  obligations 
incurred  before  January  1,  1985,  in  excess  of  the  estimated  interest 
costs  on  an  equivalent  amount  of  Farm  Credit  System  obligations  at 
prevailing  market  rates  on  such  obligations  of  similar  maturities  as 
of  the  date  of  the  enactment  of  this  subsection,  or  (C)  taking  other 
similar  action;  and  (2)  amortize,  over  a  period  of  not  to  exceed  20 


6 


years,  the  capitalization  of  the  premium,  capitalization  of  interest 
expense,  or  like  costs  of  any  action  taken  under  clause  (1).  ". 
SEC.  1035.  DETERMINATION  OF  INTEREST  RATES. 

Section  4.17  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2205)  is 
amended  by  striking  out  the  first  sentence  and  inserting  in  lieu 
thereof  the  following:  "Interest  rates  on  loans  from  institutions  of 
the  Farm  Credit  System  shall  not  be  subject  to  any  interest  rate  lim- 
itation imposed  by  any  State  constitution  or  statute  or  other  laws. 
Such  limitation  is  preempted  for  purposes  of  this  Act.  ". 

SEC.  1036.  TERMINATION  OF  FARM  CREDIT  ADMINISTRATION  APPROVAL  OF 
INTEREST  RATES  CHARGED  ON  DIRECT  AND  DISCOUNTED 
LOANS. 

Section  5.17(a)(5)(A)  of  the  Farm  Credit  Act  of  1971  (12  U.S.C. 
2252(a)(5)(A))  is  amended  by  striking  out  ((and  on  loans  made  or  dis- 
counted by  such  institutions". 

SEC.  1037.  ACCOUNTING. 

Section  5.19(b)  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2254(b)) 
is  amended  by  striking  out  the  second  sentence  and  inserting  in  lieu 
thereof  the  following:  "Each  such  report  shall  contain  financial 
statements  prepared  in  accordance  with  generally  accepted  account- 
ing principles,  except  with  respect  to  any  actions  taken  by  any  banks 
of  the  System  under  section  4.8(b),  and  contain  such  additional  in- 
formation as  the  Farm  Credit  Administration  by  regulation  may  re- 
quire. Notwithstanding  the  provisions  of  the  preceding  sentence  and 
any  other  provision  of  this  Act,  for  the  period  July  1,  1986,  through 
December  31,  1988,  the  institutions  of  the  Farm  Credit  System  may, 
on  the  prior  approval  of  the  Farm  Credit  Administration  and  sub- 
ject to  such  conditions  as  it  may  establish,  capitalize  annually  their 
provision  for  losses  that  is  in  excess  of  one-half  of  1  percent  of  loans 
outstanding  and  amortize  such  capitalized  amounts  over  a  period 
not  to  exceed  20  years.  ". 

TITLE  II— BANKING  AND  HOUSING  PROGRAMS 

SEC.  2001.  SALE  OF  RURAL  HOUSING  LOANS. 

(a)  Required  Sales  to  Public — The  Secretary  of  Agriculture 
shall  take  such  actions  as  may  be  necessary  to  ensure  that  loans 
made  under  title  V  of  the  Housing  Act  of  1949  are  sold  to  the  public 
in  amounts  sufficient  to  provide  a  net  reduction  in  outlays  of  not 
less  than  $1,715,000,000  in  fiscal  year  1987  from  the  proceeds  of 
such  sales. 

(b)  Procedures  and  Terms  of  Sales. — 

(1)  Establishment  of  guidelines. — The  Secretary  of  Agricul- 
ture shall  establish  specific  guidelines  for  the  sale  of  loans 
under  subsection  (a).  The  guidelines  shall  address  the  proce- 
dures and  terms  applicable  to  the  sale  of  the  loans,  including 
the  kind  of  protections  that  should  be  provided  to  borrowers 
and  terms  that  will  ensure  that  the  sale  of  the  leans  will  be 
made  at  the  lowest  practicable  cost  to  the  Federal  Government. 

(2)  Assistance  by  federal  financing  bank. — In  selling 
loans  to  the  public  under  subsection  (a),  the  Secretary  of  Agri- 
culture shall  use  the  Federal  Financing  Bank  as  an  agent  to 
sell  the  loans,  unless  the  Secretary  determines  that  the  sale  of 
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loans  directly  by  the  Secretary  will  result  in  a  higher  rate  of 
return  to  the  Federal  Government.  If  the  Secretary  determines 
to  sell  loans  directly  under  this  paragraph,  the  Secretary  shall 
notify  the  Federal  Financing  Bank  of  such  determination  and 
the  loans  involved  and,  to  the  extent  practicable,  shall  imple- 
ment any  reasonable  recommendations  that  may  be  made  by  the 
Federal  Financing  Bank  with  respect  to  the  procedures  and 
terms  applicable  to  the  sale. 

(c)  Reports  to  Congress. — 

(1)  Notification  of  initial  loan  sale. — Not  less  than  20 
days  before  the  initial  sale  of  loans  under  subsection  (a),  the 
Secretary  of  Agriculture  shall  submit  a  report  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and  Urban  Affairs  of  the 
House  of  Representatives  containing  an  estimate  of  the  amount 
of  the  discount  at  which  loans  will  be  sold  at  such  initial  sale 
and  an  estimate  of  the  discount  at  which  loans  will  be  sold  at 
each  subsequent  sale  during  fiscal  year  1987. 

(2)  Reports  by  secretary. — The  Secretary  of  Agriculture 
shall  submit  periodic  reports  to  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  of  the  Senate  and  the  Committee 
on  Banking,  Finance  and  Urban  Affairs  of  the  House  of  Repre- 
sentatives setting  forth  the  activities  of  the  Secretary  under  this 
section.  Each  report  shall  include  the  guidelines  established 
under  subsection  (b)(1),  a  description  of  the  loans  sold  under 
subsection  (a),  and  an  analysis  of  the  net  reduction  in  outlays 
provided  by  the  sale  of  the  loans.  The  Secretary  shall  submit 
the  first  report  under  this  paragraph  not  later  than  60  days 
after  the  date  of  the  enactment  of  this  Act,  and  shall  submit 
subsequent  reports  each  60  days  thereafter  through  the  end  of 
fiscal  year  1987. 

(3)  Reports  by  comptroller  general. — The  Comptroller 
General  of  the  United  States  shall  conduct  an  audit  and  eval- 
uation of  the  activities  of  the  Secretary  of  Agriculture  described 
in  each  report  submitted  under  paragraph  (1)  or  (2),  in  accord- 
ance with  such  regulations  as  the  Comptroller  General  may  pre- 
scribe. The  Comptroller  General  shall  have  access  to  such  books, 
records,  accounts,  and  other  materials  of  the  Secretary  as  the 
Comptroller  General  determines  necessary  to  conduct  each  such 
audit  and  evaluation.  The  Comptroller  General  shall  submit  to 
the  Committee  on  Banking,  Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Banking,  Finance  and  Urban  Af- 
fairs of  the  House  of  Representatives  a  report  setting  forth  the 
results  of  each  such  audit  and  evaluation. 

(d)  Relation  to  Other  Law. — The  sale  of  loans  under  this  sec- 
tion shall  not  be  subject  to  paragraph  (2)  or  (3)  of  section  517(d)  of 
the  Housing  Act  of  1949. 

SEC.  2002.  SALE  OF  EXPORT-IMPORT  BANK  LOANS. 

The  Export-Import  Bank  Act  of  1945  (12  U.S.C.  635  et  seq.)  is 
amended  by  adding  at  the  end  the  following  new  section: 

"SEC  16.  SALE  OF  BANK  LOANS. 

"(a)  Required  Sales  to  Public. — The  Board  of  Directors  shall 
take  such  actions  as  may  be  necessary  to  ensure  that  loans  made  by 
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the  Bank  under  this  Act  are  sold  to  the  public  in  amounts  sufficient 
to  provide  a  net  reduction  in  outlays  of  not  less  than  $1,500,000,000 
in  fiscal  year  1987  from  the  proceeds  of  such  sales. 
"(b)  Procedures  and  Terms  of  Sales. — 

"(1)  Establishment  of  guidelines. — The  Board  of  Directors 
shall  establish  specific  guidelines  for  the  sale  of  loans  under 
subsection  (a).  The  guidelines  shall  address  the  procedures  and 
terms  applicable  to  the  sale  of  the  loans,  including  terms  that 
will  ensure  that  the  sale  of  the  loans  will  bring  the  highest  pos- 
sible return  to  the  Federal  Government. 

"(2)  Assistance  by  federal  financing  bank.— In  selling 
loans  to  the  public  under  subsection  (a),  the  Board  of  Directors 
shall  use  the  Federal  Financing  Bank  as  an  agent  to  sell  the 
loans,  unless  the  Board  of  Directors  determines  that  the  sale  of 
loans  directly  by  the  Export-Import  Bank  will  result  in  a  higher 
rate  of  return  to  the  Federal  Government.  If  the  Board  of  Direc- 
tors determines  to  sell  loans  directly  under  this  paragraph,  the 
Board  shall  notify  the  Federal  Financing  Bank  of  such  deter- 
mination and  the  loans  involved  and,  to  the  extent  practicable, 
shall  implement  any  reasonable  recommendations  that  may  be 
made  by  the  Federal  Financing  Bank  with  respect  to  the  proce- 
dures and  terms  applicable  to  the  sale. 
"(c)  Reports  to  Congress. — 

"(1)  Notification  of  initial  loan  sale. — Not  less  than  20 
days  before  the  initial  sale  of  loans  under  subsection  (a),  the 
Board  of  Directors  shall  submit  a  report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and  Urban  Affairs  of  the 
House  of  Representatives  containing  an  estimate  of  the  amount 
of  the  discount  at  which  loans  will  be  sold  at  such  initial  sale 
and  an  estimate  of  the  discount  at  which  loans  will  be  sold  at 
each  subsequent  sale  during  fiscal  year  1987. 

"(2)  Reports  by  bank. — The  Board  of  Directors  shall  submit 
periodic  reports  to  the  Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  Senate  and  the  Committee  on  Banking,  Fi- 
nance and  Urban  Affairs  of  the  House  of  Representatives  set- 
ting forth  the  activities  of  the  Board  of  Directors  under  this  sec- 
tion. Each  such  report  shall  include  the  guidelines  established 
under  subsection  (b)(1),  a  description  of  the  loans  sold  under 
subsection  (a),  and  an  analysis  of  the  net  reduction  in  outlays 
provided  by  the  sale  of  such  loans.  The  Board  of  Directors  shall 
submit  the  first  report  under  this  paragraph  not  later  than  60 
days  after  the  date  of  the  enactment  of  this  Act,  and  shall 
submit  subsequent  reports  each  60  days  thereafter  through  the 
end  of  fiscal  year  1987. 

"(3)  Reports  by  comptroller  general. — The  Comptroller 
General  of  the  United  States  shall  conduct  an  audit  and  eval- 
uation of  the  activities  of  the  Board  of  Directors  described  in 
each  report  submitted  under  paragraph  (1)  or  (2),  in  accordance 
with  such  regulations  as  the  Comptroller  General  may  pre- 
scribe. The  Comptroller  General  shall  have  access  to  such  books, 
records,  accounts,  and  other  materials  of  the  Board  of  Directors 
as  the  Comptroller  General  determines  necessary  to  conduct 
each  such  audit  and  evaluation.  The  Comptroller  General  shall 
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submit  to  the  Committee  on  Banking,  Housing,  and  Urban  Af- 
fairs of  the  Senate  and  the  Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of  Representatives  a  report  setting 
forth  the  results  of  each  such  audit  and  evaluation. 
"(d)  Securities  Laws  Not  Applicable  to  Sales. — The  sale  of 
any  loan  under  this  section  shall  be  deemed  to  be  a  sale  of  exempted 
securities  within  the  meaning  of  section  3(a)(2)  of  the  Securities  Act 
of  1933  (15  U.S.C.  77c(a)(2))  and  section  3(a)(12)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  78c(a)(12)).  The  Bank  shall  file  with 
the  Securities  and  Exchange  Commission  such  annual  and  other  re- 
ports with  regard  to  such  securities  as  the  Commission  shall  deter- 
mine to  be  appropriate  in  view  of  the  special  character  of  the  Bank 
and  its  operations  as  may  be  necessary  in  the  public  interest  or  for 
the  protection  of  investors.  ". 

TITLE  III— ENERGY  AND  ENVIRONMENTAL  PROGRAMS 

Subtitle  A — Distribution  of  Petroleum  Overcharge  Funds 

SEC.  3001.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  'Petroleum  Overcharge  Distribu- 
tion and  Restitution  Act  of  1986". 
SEC.  3002.  RESTITUTION ARY AMOUNTS  COVERED. 

(a)  In  General. — This  subtitle  (other  than  section  3005) — 

(1)  specifies  the  procedure  for  the  disbursement  of  funds  col- 
lected, including  interest  thereon,  by  the  Secretary  or  the  courts 
pursuant  to  the  Emergency  Petroleum  Allocation  Act  of  1973  or 
the  Economic  Stabilization  Act  of  1970  (and  the  regulations 
issued  thereunder)  as  restitution  for  actual  or  alleged  violations 
of  such  Acts  or  regulations;  and 

(2)  subject  to  subsection  (c),  applies  to — 

(A)  any  amount  of  such  funds  held  in  escrow  by  the  Sec- 
retary through  accounts  administered  by  the  Secretary  of 
the  Treasury  on  or  after  the  date  of  enactment  of  this  Act; 
and 

(B)  any  amount  of  such  funds  determined  at  any  time, 
pursuant  to  judicial  or  administrative  proceedings  (includ- 
ing any  settlement  agreement  or  declaratory  judgment)  in- 
stituted by  the  Secretary  to  enforce  such  Acts  and  regula- 
tions, to  be  amounts  paid  for  such  actual  or  alleged  viola- 
tions, including  any  such  amounts  held  in  escrow  by  any 
court. 

(b)  Special  Rule. — Amounts  described  in  subsection  (a)(2)  and 
held  in  an  escrow  account  by  a  court  before  the  date  of  enactment  of 
this  Act  may  continue  to  be  held  by  such  court  but  shall  be  dis- 
bursed, together  with  any  interest  thereon,  by  the  Secretary  or,  as 
appropriate,  by  the  court  only  in  accordance  with  the  provisions  of 
this  subtitle. 

(c)  Exclusions. — Subsection  (a)(2)  does  not  apply  to — 

(1)  any  amount  actually  disbursed  before  the  date  of  enact- 
ment of  this  Act  to  any  person  or  class  of  persons  pursuant  to 
section  155  of  Public  Law  97-377  or  any  final  judicial  or  ad- 
ministrative order  or  judgment  (including  any  settlement  agree- 
ment or  declaratory  judgment); 
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(2)  any  amount  to  which  any  person  or  class  of  persons  has  an  I 
enforceable  right,  created  or  vested,  or  governed  by  the  terms 
and  conditions  of  the  settlement  approved  on  July  7,  1986,  in  In 
Re:  the  Department  of  Energy  Stripper  Well  Exemption  Litiga- 
tion, M.D.L.  No.  378,  in  the  United  States  District  Court  for  the 
District  of  Kansas;  and 

(3)  any  amount  designated  by  judicial  or  administrative  order 
or  judgment  (including  any  settlement  agreement  or  declaratory 
judgment)  for  disbursement  at  any  time  to  any  specific  person 
or  class  of  persons— 

(A)  identified  in  such  order  or  judgment  as  injured  by 
the  violation  or  alleged  violation  of  the  Acts  described  in 
subsection  (a)(1)  (including  the  regulations  thereunder);  or 

(B)  identified  in  such  order  or  judgment  issued  before  the 
date  of  enactment  of  this  Act  for  indirect  restitution. 

(d)  Escrow  Accounts. — Subject  to  subsections  (b)  and  (c),  the 
amounts  covered  by  subsection  (a)  shall  be  held  in  appropriate 
escrow  accounts  administered  for  the  Secretary  by  the  Secretary  of 
the  Treasury. 

(e)  Interest.— Consistent  with  the  disbursement  requirements  of 
this  subtitle,  the  Secretary  of  the  Treasury  shall  provide  that 
amounts  described  in  subsection  (a)  shall  earn  interest  at  the  maxi- 
mum rate  earned  on  investments  of  Federal  trust  funds  by  the  Secre- 
tary of  the  Treasury  in  short-term  and  long-term  securities  issued  by 
the  Federal  Government  (including  minority  bank  investments). 

SEC.  3003.  IDENTIFICATION  AND  DISBURSEMENT  OF  RESTITUTIONARY 
AMOUNTS. 

(a)  In  General. — (1)  Subject  to  paragraph  (2)— 

(A)  all  rulings,  policies,  or  other  statements  (including  any 
administrative  order  or  settlement  agreement)  issued  after  the 
date  of  the  enactment  of  this  Act  by  any  office,  official,  or  em- 
ployee of  the  Department  of  Energy;  and 

(B)  all  orders,  including  declaratory  judgments,  issued  by  any 
court  after  the  date  of  the  enactment  of  this  Act, 

shall  be  consistent  with  the  provisions  of  this  subtitle. 

(2)  Nothing  in  this  section  shall  affect  the  settlement  approved  on 
July  7,  1986,  in  In  Re:  the  Department  of  Energy  Stripper  Well  Ex- 
emption Litigation,  M.D.L.  No.  378,  in  the  United  States  District 
Court  for  the  District  of  Kansas. 

(b)  Disbursement  of  Restitutionary  Amounts  as  Direct  Res- 
titution to  Injured  Persons. — (1)  The  Secretary  shall,  through 
the  Office  of  Hearings  and  Appeals  of  the  Department  of  Energy, 
conduct  proceedings  expeditiously  in  accordance  with  subpart  V  reg- 
ulations for  the  purpose  of,  to  the  maximum  extent  possible — 

(A)  identifying  persons  or  classes  of  persons  injured  by  any 
actual  or  alleged  violation  of  the  petroleum  pricing  and  alloca- 
tion regulations  issued  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973  or  the  Economic  Stabilization  Act  of 
1970; 

(B)  establishing  the  amount  of  any  injury  incurred  by  such 
persons;  and 
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(C)  making  restitution,  through  the  disbursement  of  amounts 
in  the  escrow  accounts  described  in  subsections  (b)  and  (d)  of 
section  3002,  to  such  persons. 
(2)  In  conducting  such  proceedings,  the  Secretary  shall  take  into 
consideration  the  reports  released  pursuant  to  several  orders  of  the 
applicable  Federal  district  court  in  In  Re:  the  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  M.D.L.  No.  378,  in  the  United 
States  District  Court  for  the  District  of  Kansas. 

(c)  Determination  of  Excess  Amount  To  Be  Used  for  Indi- 
rect Restitution. — (1)  Within  45  days  after  the  date  of  the  enact- 
ment of  this  Act  in  the  case  of  fiscal  year  1987,  and  within  45  days 
after  the  beginning  of  each  fiscal  year  after  fiscal  year  1987,  the  Sec- 
retary shall,  using  the  best  information  available  to  the  Secretary, 
determine  and  publish  (along  with  a  justification  thereof)  in  the 
Federal  Register  the  amount  held  in  the  escrow  accounts  described 
in  subsections  (b)  and  (d)  of  section  3002  that  is  in  excess  of  the 
amount  that  will  be  needed  to  make  restitution  to  persons  or  classes 
of  persons  in  accordance  with  subsection  (b)(1)  of  this  section  and  to 
meet  other  commitments  of  such  accounts  (including  the  require- 
ments of  section  155  of  Public  Law  97-377).  In  making  such  deter- 
mination, the  Secretary  shall  give  primary  consideration  to  assuring 
that  at  all  times  sufficient  funds  (including  a  reasonable  reserve) 
are  set  aside  for  making  such  restitution  and  meeting  such  other 
commitments. 

(2)  The  Secretary  shall  make  public  the  information  referred  to  in 
the  first  sentence  of  paragraph  (1). 

(d)  Disbursement  of  Excess  Amount  as  Indirect  Restitution 
for  Energy  Conservation  Programs. — (1)  After  the  publication  of 
the  determination  of  an  excess  amount  under  subsection  (c)  for  a 
fiscal  year,  the  Secretary  shall  promptly  provide  for  the  disburse- 
ment of  a  portion  or  all  of  such  excess  amount  for  use  in  energy  con- 
servation programs.  The  amount  so  disbursed  for  a  fiscal  year  shall 
be  the  smaller  of— 

(A)  $200,000,000  minus  the  amount  of  Federal  funds  appro- 
priated for  energy  conservation  programs  for  such  fiscal  year;  or 

(B)  the  amount  determined  under  subsection  (c)  to  be  the 
excess  amount  for  such  fiscal  year. 

(2)  After  determining  the  amount  to  be  made  available  under 
paragraph  (1),  the  Secretary  shall  apportion  such  amount  among 
each  of  the  energy  conservation  programs  in  a  manner  that  will  pro- 
vide funding  under  this  subtitle  for  the  fiscal  year  concerned  for 
each  of  such  programs  in  the  same  proportionate  amount  that  was 
provided  for  each  of  the  programs  by  the  Congress  for  fiscal  year 
1986.  The  Secretary  shall  then  make  available  each  amount  appor- 
tioned for  use  under  an  energy  conservation  program  in  the  same 
manner,  to  the  same  extent,  under  the  same  rulings  and  regulations, 
and  for  the  same  uses  that  Federal  appropriated  funds  are  made 
available  and  used  under  such  program. 

(3)  The  Secretary  shall  require  that  amounts  made  available 
under  this  subsection  are  used  to  supplement,  and  not  supplant, 
funds  otherwise  available  for  energy  conservation  activities  under 
Federal  or  State  law. 


12 


SEC.  3004.  DEPOSIT  OF  REMAINDER  OF  EXCESS  AMOUNT  INTO  THE  TREAS- 
URY AS  INDIRECT  RESTITUTION. 

The  amount  that  remains  from  the  excess  amount  described  in 
section  3003(c)  after  all  disbursements  have  been  made  for  a  fiscal 
year  under  section  3003(d)  shall  be  deposited  by  the  Secretary  of  the 
Treasury  into  the  general  fund  of  the  Treasury. 
SEC.  3005.  STATUTE  OF  LIMITATION. 

(a)  In  General. — (1)  Except  as  provided  in  subsection  (b),  the  com- 
mencement of  a  civil  enforcement  action  shall  be  barred  unless  such 
action  is  commenced  before  the  later  of— 

(A)  September  30,  1988;  or 

(B)  six  years  after  the  date  of  the  violation  upon  which  the 
action  is  based. 

(2)  For  purposes  of  paragraph  (1),  the  term  "commencement  of  a 
civil  enforcement  action  "  means — 

(A)  the  signing  and  issuance  of  a  proposed  remedial  order 
against  any  person  for  filing  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  Energy;  or 

(B)  the  filing  of  a  complaint  with  the  appropriate  district 
court  of  the  United  States. 

(3)  For  purposes  of  this  section,  the  term  ((civil  enforcement 
action  "  means  an  administrative  or  judicial  civil  action  by  the  Sec- 
retary under  the  Emergency  Petroleum  Allocation  Act  of  1973  or  the 
Economic  Stabilization  Act  of  1970  (or  the  regulations  issued  there- 
under) for  the  enforcement  of  any  violation  of  such  Acts  or  regula- 
tions. 

(b)  Exceptions. — (1)  In  computing  the  periods  established  in  sub- 
paragraphs (A)  and  (B)  of  subsection  (a)(1),  there  shall  be  excluded 
any  period — 

(A)  during  which  any  person  who  is  or  may  become  the  sub- 
ject of  a  civil  enforcement  action  is  outside  the  United  States, 
has  absconded  or  concealed  himself,  or  is  not  subject  to  legal 
process; 

(B)  during  which  facts  material  to  the  establishment  and 
maintenance  of  a  civil  enforcement  action  could  not  be  known; 

(C)  occurring  before  full  compliance  with  any  subpoena  or  spe- 
cial report  order  issued  to  any  person  under  section  13  of  the 
Federal  Energy  Administration  Act  of  1974,  and  such  addition- 
al period  (not  to  exceed  12  calendar  months)  after  such  compli- 
ance for  the  Secretary  to  consider  the  results  thereof  and  com- 
mence a  civil  enforcement  action; 

(D)  during  the  pendency  of  any  relevant  criminal  action 
under  the  Acts  or  regulations  described  in  subsection  (a)(1) 
during  which  a  civil  enforcement  action  is  held  in  abeyance  as 
a  result  of  prosecutorial  discretion  and  with  or  without  a  stay, 
and  such  additional  period  (not  to  exceed  12  calendar  months) 
after  a  final  judicial  order  or  dismissal  of  such  criminal  action 
to  commence  a  civil  enforcement  action; 

(E)  before  the  issuance  of  an  order  that  constitutes  final 
agency  action  on  a  request  for  adjustment  from  any  rule,  regu- 
lation, or  order  under  section  504  of  the  Department  of  Energy 
Organization  Act,  and  such  additional  period  (not  to  exceed  12 
calendar  months)  to  commence  a  civil  enforcement  action;  or 
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(F)  of  extension,  to  which  the  Secretary  and  the  defendant 
have  consented  in  writing,  before  the  expiration  of  the  time  pe- 
riods prescribed  in  subsection  (a)(1). 

(2)  The  provisions  of  subsection  (a)  shall  not  affect  or  apply  to  any 
civil  enforcement  action  commenced  before,  on,  or  after  the  date  of 
enactment  of  this  Act  and  remanded  by  the  Office  of  Hearings  and 
Appeals,  the  Federal  Energy  Regulatory  Commission,  or  the  court 
for  further  action  of  any  kind. 

(3)  The  provisions  of  subsection  (a)  shall  not  apply  to  any  agency 
orders  issued  under  the  Acts  or  regulations  described  in  subsection 
(a)(1)  or  to  regulations  issued  under  this  Act,  other  than  a  proposed 
remedial  order  subject  to  this  section. 

(c)  Expression  of  Intent. — (1)  It  is  the  intent  of  the  Congress 
that — 

(A)  the  Secretary  and  the  Administrator  of  the  Economic  Reg- 
ulatory Administration  shall,  to  the  greatest  extent  possible  and 
within  the  time  frames  specified  on  September  12,  1986,  by  such 
Administrator  to  the  Committee  on  Energy  and  Commerce  of 
the  House  of  Representatives,  commence  civil  enforcement  ac- 
tions with  respect  to  all  cases  known  by  such  Administrator  as 
of  the  date  of  the  enactment  of  this  Act  and  designated  by  such 
Administrator  as  "prelitigation  cases",  unless  such  an  action  is 
found  not  to  be  warranted; 

(B)  the  Secretary  and  such  Administrator  not  delay  civil  en- 
forcement actions  so  as  to  cause  the  limitation  in  subsection 
(a)(1)  to  apply  to  any  such  case; 

(C)  any  negotiations  for  the  purpose  of  settlement  of  alleged 
violations  not  delay  the  commencement  of  a  civil  enforcement 
action;  and 

(D)  the  Department  of  Justice  cooperate  in  ensuring  that  ac- 
tivities necessary,  including  the  enforcement  of  subpoenas,  to 
commence  civil  enforcement  actions  are  carried  out  in  a  timely 
manner. 

(2)  Any  failure  to  comply  with  the  time  frames  described  in  para- 
graph (1)(A)  shall  not  be  considered  for  any  purpose  in  any  adminis- 
trative or  judicial  proceeding  subsequently  commenced. 

(d)  End  of  Investigations  and  Audits. — Notwithstanding  any 
other  provision  of  law,  the  Secretary  shall  not  initiate,  after  Janu- 
ary 1,  1987,  any  audit  or  investigation  of  alleged  civil  violations  of 
the  Acts  or  regulations  described  in  subsection  (a)(1)  for  the  purpose 
of  commencement  of  any  civil  enforcement  action.  Nothing  in  this 
subsection  shall  affect  or  apply  to  any  audit  or  investigation  con- 
ducted with  respect  to  any  civil  enforcement  action  commenced 
(within  the  limitation  established  by  subsection  (a)(1))  before,  on,  or 
after  the  date  of  the  enactment  of  this  Act.  Nothing  in  this  subsec- 
tion shall  limit  the  authority  of  the  Secretary  to  continue  any  audit 
or  investigation  initiated  before  January  1,  1987. 

(e)  Limitation  on  Review. — Any  review  of  a  final  agency  action 
determined  under  section  503  or  504  of  the  Department  of  Energy 
Organization  Act  may  not  be  initiated  in  any  court  by  any  person 
subject  to  such  action  after — 

(1)  60  days  after  the  effective  date  of  that  action;  or 

(2)  90  days  after  the  date  of  the  enactment  of  this  Act, 
whichever  occurs  later. 
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(f)  Oversight. — (1)  In  order  to  ensure  the  expeditious,  effective, 
and  efficient  resolution  of  all  civil  enforcement  actions  (whether  or  I 
not  in  administrative  or  judicial  litigation)  and  all  cases  pending  at 
the  Office  of  Hearings  and  Appeals  under  subpart  V  regulations, 
the  Secretary  shall — 

(A)  maintain  a  personnel  level  for  the  compliance  program  of 
the  Economic  Regulatory  Administration  of  170  full-time 
equivalents  for  fiscal  year  1987,  subject  to  normal  attrition  and 
subject  to  the  provisions  of  any  appropriation  Act  enacted  for 
such  fiscal  year  concerning  such  program;  and 

(B)  maintain  for  the  remainder  of  the  program  an  adequate 
mix  of  lawyers,  auditors,  technical,  clerical,  and  administrative 
personnel. 

(2)  By  July  1,  1987,  and  by  July  1  of  each  year  thereafter,  the  Ad- 
ministrator of  the  Economic  Regulatory  Administration  shall  pro- 
vide to  the  Committee  on  Energy  and  Commerce  of  the  House  of 
Representatives  and  to  the  Committee  on  Energy  and  Natural  Re- 
sources of  the  Senate  the  full-time  equivalent  level  necessary  for 
such  compliance  program  for  the  next  fiscal  year  and  the  basis  for 
that  level. 

(3)  The  Secretary  shall,  in  any  fiscal  year,  provide  a  notice  of  at 
least  30  days  to  such  Committees  before  initiating  any  reduction  of 
force  at  the  Economic  Regulatory  Administration.  Such  notice  shall 
provide  at  least — 

(A)  the  reasons  for  such  reduction; 

(B)  the  impact  on  the  mix  of  personnel  and  on  all  cases, 
whether  or  not  in  litigation,  including  the  subpart  V  regulation 
proceedings;  and 

(C)  the  expected  costs  and  savings  for  the  applicable  fiscal 
year. 

(4)  The  Administrator  of  the  Economic  Regulatory  Administra- 
tion shall  keep  such  Committees  fully  and  currently  informed  about 
the  status  (including  delays,  settlement  negotiations,  and  other  per- 
tinent matters)  of  all  enforcement  cases  (whether  or  not  in  litiga- 
tion) and  subpart  V  regulation  proceedings. 

SEC.  3006.  REPORTS. 

(a)  Report  on  Receipts  and  Disbursements. — The  Secretary 
shall  transmit,  not  later  than  60  days  after  the  date  of  the  enact- 
ment of  this  Act,  a  report  to  the  committees  referred  to  in  subsection 
(d)  containing  a  clear  and  complete  statement  of  all  receipts,  dis- 
bursements, and  commitments  of  restitutionary  amounts,  as  of  such 
date  of  enactment,  by  the  Secretary  pursuant  to — 

(1)  any  judicial  or  administrative  proceeding  (including  any 
settlement  agreement  or  declaratory  judgment)  instituted  at  any 
time  by  the  Secretary  to  enforce  the  crude  oil  and  petroleum 
product  pricing  and  allocation  regulations  issued  under  the 
Emergency  Petroleum  Allocation  Act  of  1973  or  the  Economic 
Stabilization  Act  of  1970;  or 

(2)  section  155  of  Public  Law  97-377. 

(b)  Report  on  Collection  of  Certain  Deficiency  Funds. — The 
Secretary  shall  transmit  a  report  each  fiscal  year,  beginning  in 
fiscal  year  1987,  to  such  committees  on  the  status  of  collections  by 
the  Secretary  of  deficiency  funds  to  be  deposited  into  the  M.D.L.  No. 
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378  escrow  account  established  by  the  United  States  District  Court 
for  the  District  of  Kansas  until  all  such  deficiency  funds  have  been 
paid.  The  Secretary  shall,  in  a  manner  substantially  similar  to  that 
required  by  section  155  of  Public  Law  97-377  with  respect  to 
amounts  disbursed  under  such  section,  monitor  the  disposition  by 
the  States  of  any  funds  disbursed  to  the  States  by  the  court  pursu- 
ant to  the  opinion  and  order  of  such  District  Court,  dated  July  7, 
1986,  with  respect  to  In  Re:  the  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378,  including  the  use  of  such 
funds  for  administrative  costs  and  attorneys  fees. 

(c)  Report  on  Amount  Estimated  To  Be  Available  for  Indi- 
rect Restitution. — The  Secretary  shall  transmit,  on  March  1  of 
each  year  beginning  with  1987  and  continuing  until  all  the  restitu- 
tionary  amounts  to  which  section  3002(a)  applies  have  been  collected 
and  disbursed  as  provided  in  this  subtitle,  a  report  to  such  commit- 
tees containing  an  estimate  of  the  amount  that  will  be  determined 
under  section  3003(c)  to  be  the  excess  amount  for  purposes  of  section 
3003(d)(1)(B)  for  the  fiscal  year  beginning  the  next  October  1. 

(d)  Receipt  by  Committees. — The  reports  required  by  this  sub- 
title shall  be  transmitted  to  the  Committee  on  Energy  and  Com- 
merce of  the  House  of  Representatives  and  the  Committee  on  Energy 
and  Natural  Resources  of  the  Senate. 

SEC.  3007.  TERMINATION. 

(a)  In  General. — (1)  Except  as  provided  in  subsection  (b),  the  pro- 
visions of  this  subtitle  (other  than  section  3005)  shall  terminate  90 
days  after  the  Secretary — 

(A)  determines  that  all  of  the  restitutionary  amounts  to 
which  section  3002(a)  applies  have  been  collected  and  disbursed 
as  provided  in  this  subtitle;  and 

(B)  submits  to  Congress  the  final  report  required  by  section 
3006. 

(2)  Such  final  report  shall  include  the  determination  (and  the  jus- 
tification thereof)  described  in  paragraph  (IX A).  Such  report  shall 
also  be  published  in  the  Federal  Register. 

(b)  Exception. — The  requirements  of  section  3003(d)  shall  contin- 
ue to  be  applicable  to  the  use  of  restitutionary  amounts  received 
under  this  subtitle  as  long  as  such  funds  remain  available. 

SEC  3008.  DEFINITIONS. 
For  purposes  of  this  subtitle: 

(1)  The  term  "Secretary"  means  the  Secretary  of  Energy. 

(2)  The  term  "subpart  V  regulations  "  means  the  provisions  of 
Subpart  V— Special  Procedures  for  Distribution  of  Refunds  (10 
CFR  205.280-205.288)  and  any  amendment  made  after  the  date 
of  the  enactment  of  this  Act,  and  all  precedents  and  decisions 
under  such  regulations,  but  only  to  the  extent  that  such  provi- 
sions, precedents,  decisions,  and  amendments  are  consistent 
with  the  provisions  of  this  subtitle. 

(3)  The  term  "energy  conservation  programs''  means — 

(A)  the  program  under  part  A  of  the  Energy  Conservation 
and  Existing  Buildings  Act  of  1976  (42  U.S.C.  6861  and  fol- 
lowing); 

(B)  the  programs  under  part  D  of  title  III  of  the  Energy 
Policy  and  Conservation  Act  (relating  to  primary  and  sup- 


16 


plemental  State  energy  conservation  programs;  42  U.S.C. 
6321  and  following); 

(C)  the  program  under  part  G  of  title  III  of  the  Energy 
Policy  and  Conservation  Act  (relating  to  energy  conserva- 
tion for  schools  and  hospitals;  42  U.S.C.  6371  and  follow- 
ing); and 

(D)  the  program  under  the  National  Energy  Extension 
Service  Act  (42  U.S.C.  7001  and  following). 

(4)  The  term  "person"  includes  refiners,  retailers,  resellers, 
farmer  cooperatives,  transportation  entities,  public  and  private 
utilities,  school  districts,  Federal,  State,  and  local  governmental 
entities,  farmers,  and  other  individuals  and  their  successors. 

(5)  The  term  "State"  means  each  of  the  several  States,  the 
District  of  Columbia,  the  commonwealth  of  Puerto  Rico,  and 
any  territory  or  possession  of  the  United  States. 

Subtitle  B — Information  and  Study  Requirements 

SEC.  3101.  MANUFACTURERS  ENERGY  CONSUMPTION  SURVEY. 

(a)  In  General. — Section  205  of  the  Department  of  Energy  Orga- 
nization Act  (42  U.S.C.  7135)  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(i)(l)  The  Administrator  shall  conduct  and  publish  the  results  of 
a  survey  of  energy  consumption  in  the  manufacturing  industries  in 
the  United  States  on  at  least  a  triennial  basis  and  in  a  manner  de- 
signed to  protect  the  confidentiality  of  individual  responses.  In  con- 
ducting the  survey,  the  Administrator  shall  collect  information,  in- 
cluding— 

"(A)  quantity  of  fuels  consumed; 

"(B)  energy  expenditures; 

"(C)  fuel  switching  capabilities;  and 

"(D)  use  of  nonpurchased  sources  of  energy,  such  as  cogenera- 
tion  and  waste  by-products. 
"(2)  This  subsection  does  not  affect  the  authority  of  the  Adminis- 
trator to  collect  data  under  section  52  of  the  Federal  Energy  Admin- 
istration Act  of  1974  (15  U.S.C.  790a). ". 

(b)  Repeal. — Part  E  of  title  III  of  the  Energy  Policy  and  Conser- 
vation Act  (42  U.S.C.  6341-63W  is  hereby  repealed. 

SEC.  3102.  CRUDE  OIL  PRODUCTION  AND  REFINING  CAPACITY  IN  THE 
UNITED  STATES. 

(a)  In  General. — (1)  The  Secretary  of  Energy,  acting  with  the 
Energy  Information  Administration,  shall  conduct  a  study  of  do- 
mestic crude  oil  production  and  petroleum  refining  capacity  and  the 
effects  of  imports  thereon  in  order  to  assist  the  Congress  and  the 
President  in  determining  whether  such  production  and  capacity  are 
adequate  to  protect  the  national  security. 

(2)  The  study  provided  for  by  this  section  shall  be  carried  out 
within  available  appropriations. 

(b)  Public  Comment. — The  Secretary  shall  provide  notice  and  rea- 
sonable opportunity  for  public  comment  with  respect  to  conducting 
the  study  carried  out  under  this  section. 

(c)  Reporting  Date. — The  Secretary  shall,  within  120  days  of  the 
date  of  the  enactment  of  this  Act,  transmit  to  the  Congress  and  the 
President  a  copy  of  the  findings  and  conclusions  of  the  study  car- 
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ried  out  under  this  section.  Such  findings  and  conclusions  shall  be 
referred  to  the  Committee  on  Energy  and  Natural  Resources  of  the 
Senate  and  appropriate  authorization  committees  of  the  House  of 
Represen  tati  ves. 

(d)  Action  by  the  President. — The  President  shall,  within  45 
days  after  the  date  on  which  such  report  is  transmitted  to  him, 
report  his  views  concerning  the  levels  at  which  imports  of  crude  oil 
and  refined  petroleum  products  become  a  threat  to  the  national  se- 
curity and  advise  the  Congress  concerning  his  views  of  the  legisla- 
tive or  administrative  action,  or  both,  that  will  be  required  to  pre- 
vent imports  of  crude  oil  and  refined  petroleum  products  from  ex- 
ceeding those  import  levels  that  threaten  our  national  security. 

Subtitle  C — Strategic  Petroleum  Reserve 

SEC.  3201.  AUTHORIZATION  OF  APPROPRIATIONS  FOR  FISCAL  YEARS  1987, 
1988,  AND  1989. 

(a)  In  General.— The  following  amounts  are  hereby  authorized  to 
be  appropriated  in  accordance  with  section  660  of  the  Department  of 
Energy  Organization  Act  for  operating  expenses  for  the  Strategic  Pe- 
troleum Reserve  to  carry  out  part  B  of  title  I  of  the  Energy  Policy 
and  Conservation  Act  for  the  acquisition,  transportation,  and  injec- 
tion of  petroleum  products,  as  defined  for  purposes  of  such  part  B, 
for  the  Reserve  and  for  any  drawdown  and  distribution  of  the  Re- 
serve' 

"  (1)  For  fiscal  year  1987,  $200,000,000. 

(2)  For  fiscal  year  1988,  $291,000,000. 

(3)  For  fiscal  year  1989,  $479,000,000. 

(b)  Effect  on  Other  Authorizations. — The  authorization  made 
by  subsection  (a)  is  in  lieu  of  any  other  authorization  of  appropria- 
tion for  fiscal  years  1987,  1988,  and  1989  for  the  expenses  described 
in  such  subsection. 

SEC.  3202.  FILL  RATE  OF  THE  RESERVE;  LIMITATION  ON  UNITED  STATES 
SHARE  OF  THE  NA  VAL  PETROLEUM  RESERVE. 

(a)  Fill  Rate  of  the  Reserve. — Section  160(c)(3)  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C.  6240(c)(3))  is  amended — 

(1)  by  striking  out  "fiscal  year  1986  and  continuing  through 
fiscal  years  1987  and  1988"  and  inserting  in  lieu  thereof  "fiscal 
year  1987  and  continuing  through  fiscal  years  1988  and  1989"; 

(2)  by  striking  out  "527,000,000  barrels"  and  inserting  in  lieu 
thereof  "750,000,000  barrels";  and 

(3)  by  striking  out  "at  a  level"  and  all  that  follows  through 
the  period  and  inserting  in  lieu  thereof  "at  the  highest  practica- 
ble fill  rate  achievable,  subject  to  the  availability  of  appropri- 
ated funds. " 

(b)  Limitation  on  United  States  Share  of  the  Naval  Petro- 
leum Reserve.— Section  160(d)(1)  of  such  Act  (42  U.S.C.  6240(d)(1)) 
is  amended — 

(1)  in  subparagraph  (A),  by  striking  out  "527,000,000  barrels" 
and  inserting  in  lieu  thereof  "750,000,000  barrels"; 

(2)  in  subparagraph  (B) — 

(A)  by  striking  out  "100,000  barrels"  and  inserting  in  lieu 
thereof  "75,000  barrels";  and 
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(B)  by  striking  out  ";  or"  and  inserting  in  lieu  thereof  a 
period;  and 
(3)  by  striking  out  subparagraph  (C). 

SEC.  3203.  INFORMATION  TO  BE  CONTAINED  IN  ANNUAL  REPORT  ON  SPR. 

Section  165(a)  of  the  Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6245(a))  is  amended  by  striking  out  paragraph  (1)  and  insert- 
ing in  lieu  thereof  the  following: 

"(1)  a  detailed  statement  of  the  status  of  the  Strategic  Petrole- 
um Reserve,  including — 

"(A)  an  estimate  of  the  final  capacity  of  the  Reserve  and 
the  scheduled  annual  fill  rate  for  achieving  such  capacity; 

"(B)  the  scheduled  quarterly  fill  rate  for  the  12-month 
period  beginning  on  the  date  on  which  such  report  is  trans- 
mitted; 

"(C)  the  type  and  quality  of  crude  oil  to  be  acquired  for 
the  Reserve  pursuant  to  the  schedule  described  in  subpara- 
graph (A); 

"(D)  the  schedule  of  construction  of  any  facilities  needed 
to  achieve  the  final  capacity  of  the  Reserve,  including  a  de- 
scription of  the  type  and  location  of  such  facilities  and  of 
enhancements  and  improvements  to  existing  facilities; 

"(E)  an  estimate  of  the  cost  of  acquiring  crude  oil  and 
constructing  facilities  necessary  to  complete  the  Reserve; 

"(F)  a  description  of  the  current  distribution  plan  for 
using  the  Reserve,  including  the  method  of  drawdown  and 
distribution  to  be  utilized;  and 

"(G)  an  explanation  of  any  changes  made  in  the  matters 
described  in  subparagraphs  (A)  through  (F)  since  the  trans- 
mittal of  the  previous  report  under  this  subsection;". 

Subtitle  D — Federal  Energy  Management 

SEC.  3301.  FEDERAL  ENERGY  MANAGEMENT. 

Section  545(a)(2)  of  the  National  Energy  Conservation  Policy  Act 
(42  U.S.C.  8255(a)(2))  is  amended  by  striking  out  "marginal"  and  in- 
serting in  lieu  thereof  "average". 

Subtitle  E — Fees  and  Charges 

SEC.    3401.    FEDERAL   ENERGY  REGULATORY   COMMISSION  FEES  AND 
ANNUAL  CHARGES. 

(a)  In  General. — (1)  Except  as  provided  in  paragraph  (2)  and  be- 
ginning in  fiscal  year  1987  and  in  each  fiscal  year  thereafter,  the 
Federal  Energy  Regulatory  Commission  shall,  using  the  provisions 
of  this  subtitle  and  authority  provided  by  other  laws,  assess  and  col- 
lect fees  and  annual  charges  in  any  fiscal  year  in  amounts  equal  to 
all  of  the  costs  incurred  by  the  Commission  in  that  fiscal  year. 

(2)  The  provisions  of  this  subtitle  shall  not  affect  the  authority, 
requirements,  exceptions,  or  limitations  in  sections  10(e)  and  30(e)  of 
the  Federal  Power  Act. 

(b)  Basis  for  Assessments.— The  fees  or  annual  charges  assessed 
shall  be  computed  on  the  basis  of  methods  that  the  Commission  de- 
termines, by  rule,  to  be  fair  and  equitable. 
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(c)  Estimates. — The  Commission  may  assess  fees  and  charges 
under  this  section  by  making  estimates  based  on  data  available  to 
the  Commission  at  the  time  of  assessment. 

(d)  Time  of  Payment. — The  Commission  shall  provide  that  the 
fees  and  charges  assessed  under  this  section  shall  be  paid  by  the  end 
of  the  fiscal  year  for  which  they  were  assessed. 

(e)  Adjustments. — The  Commission  shall,  after  the  completion  of 
a  fiscal  year,  make  such  adjustments  in  the  assessments  for  such 
fiscal  year  as  may  be  necessary  to  eliminate  any  overrecovery  or  un- 
derrecovery  of  its  total  costs,  and  any  overcharging  or  undercharg- 
ing of  any  person. 

(f)  Use  of  Funds. — All  moneys  received  under  this  section  shall 
be  credited  to  the  general  fund  of  the  Treasury. 

(g)  Waiver. — The  Commission  may  waive  all  or  part  of  any  fee  or 
annual  charge  assessed  under  this  section  for  good  cause  shown. 

Subtitle  F— Environmental  Programs 

SEC.  3501.  ABANDONED  MINE  RECLAMATION  RESEARCH  AND  DEVELOP- 
MENT. 

After  the  enactment  of  this  Act,  the  research  and  demonstration 
authorities  of  the  Department  of  the  Interior  under  the  provisions  of 
section  401(c)(6)  of  the  Surface  Mining  Control  and  Reclamation  Act 
of  1977  (Public  Law  95-87)  shall  be  transferred  to,  and  carried  out 
by,  the  Director  of  the  Bureau  of  Mines.  Research  and  demonstra- 
tion projects  under  such  provision  shall  be  selected  by  a  panel  ap- 
pointed by  the  Director  of  the  Bureau  of  Mines  to  be  comprised  of  9 
persons,  including  4  representatives  of  State  abandoned  mine  recla- 
mation programs,  4  representatives  of  the  Bureau  of  Mines,  and  one 
representative  of  the  Office  of  Surface  Mining  Reclamation  and  En- 
forcement. 

SEC.  3502.  GREAT  SWAMP  NATIONAL  WILDLIFE  REFUGE. 

(a)  No  later  than  60  days  after  the  enactment  of  this  section,  the 
United  States  Environmental  Protection  Agency  shall  provide  the 
House  Committee  on  Merchant  Marine  and  Fisheries  and  the 
Senate  Committees  on  Environment  and  Public  Works  and  Energy 
and  Natural  Resources  with  an  interim  status  report  on  the  imple- 
mentation of  agency  responsibilities  for  conducting  or  approving  pre- 
liminary assessments,  site  investigations  and,  if  necessary,  Remedial 
Investigation/ Feasibility  Studies  for  contaminant  problems  on  the 
Great  Swamp  National  Wildlife  Refuge,  as  set  forth  in  the  July  9, 
1985,  Interagency  Memorandum  of  Agreement  between  the  United 
States  Environmental  Protection  Agency,  the  United  States  Fish 
and  Wildlife  Service,  and  the  National  Park  Service.  This  report 
shall  describe  in  a  systematic  and  comprehensive  way  the  clean-up 
plan  developed  to  date  and  the  progress  made  thereunder,  including 
the  identification  of  responsible  parties  where  possible,  for  the  Roll- 
ing Knoll  landfill,  the  Harding  landfill,  and  all  asbestos  dumpsites 
identified  within  the  Great  Swamp  National  Wildlife  Refuge.  The 
report  shall  also  discuss  the  appointment  of  appropriate  field  per- 
sonnel to  direct  the  clean-up  effort;  an  assessment  and  ranking  of 
the  contaminant  threats  to  the  Refuge  based  upon  information 
available  to  date;  and  a  detailed  work  plan  and  schedule  for  com- 
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pleting  site  investigation  work,  including  the  analysis  of  samples 
collected  during  site  investigations,  and  initiating  Remedial  Investi- 
gation/Feasibility Studies  where  necessary. 

(b)  Not  later  than  240  days  after  the  enactment  of  this  section,  the 
United  States  Environmental  Protection  Agency  shall  provide  the 
committees  of  Congress  set  forth  in  subsection  (a)  of  this  section 
with  an  update  of  its  interim  status  report.  This  update  shall  ad- 
dress the  same  factors  included  in  the  original  interim  report  and 
shall  identify  what  progress  has  been  made  in  implementing  the  site 
investigation,  data  analysis,  and  remedial  clean-up  responsibilities 
set  forth  in  the  interim  report. 

(c)  The  development  of  the  interim  and  updated  reports  required 
in  subsections  (a)  and  (b)  of  this  section  shall  be  carried  out  with 
unobligated  funds  available  to  the  United  States  Environmental 
Protection  Agency. 

TITLE  IV— TRANSPORTATION  AND  RELATED  PROGRAMS 

Subtitle  A— Rail  Related  Issues 

Part  1 — General  Provisions 
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Sec.  4011.  Preparation  for  public  offering. 
Sec.  4012.  Public  offering. 
Sec.  4013.  Fees. 

SUBPART  B — OTHER  MATTERS  RELATING  TO  THE  SALE 

Sec.  4021.  Rail  service  obligations. 
Sec.  4022.  Ownership  limitations. 
Sec.  4023.  Board  of  Directors. 
Sec.  4024.  Provisions  for  employees. 
Sec.  4025.  Certain  enforcement  relief 

SUBPART  C — MISCELLANEOUS  TECHNICAL  AND  CONFORMING  AMENDMENTS  AND  REPEALS 

Sec.  4031.  Abolition  of  United  States  Railway  Association. 

Sec.  4032.  Applicability  of  Regional  Rail  Reorganization  Act  of  1973  to  Conrail 
after  sale. 

Sec.  4033.  Miscellaneous  amendments  and  repeals. 

Sec.  4034-  Exemption  from  liability. 
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Sec.  4051.  Agriculture  contract  disclosure. 
Sec.  4052.  Boxcar  provision. 
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SEC.  4002.  FINDINGS. 

The  Congress  finds  that — 

(1)  the  bankruptcy  of  the  Penn  Central  and  other  railroads  in 
the  Northeast  and  Midwest  resulted  in  a  transportation  emer- 
gency which  required  the  intervention  of  the  Federal  Govern- 
ment; 

(2)  the  United  States  Government  created  the  Consolidated 
Rail  Corporation,  which  provides  essential  rail  service  to  the 
Northeast  and  Midwest; 

(3)  the  future  of  rail  service  in  the  Northeast  and  Midwest  is 
essential  and  must  he  protected  through  rail  service  obligations, 
consistent  with  the  transfer  of  the  Corporation  to  the  private 
sector; 

(4)  the  Northeast  Rail  Service  Act  of  1981  has  achieved  its 
purpose  in  allowing  the  Corporation  to  become  financially  self- 
sustaining; 

(5)  the  Federal  Government  has  invested  over  $7,000,000,000 
in  providing  rail  service  to  the  Northeast  and  Midwest; 

(6)  the  Government,  as  a  result  of  its  ownership  and  invest- 
ment of  taxpayer  dollars  in  the  Corporation,  controls  substan- 
tial assets,  including  cash  of  approximately  $1,000,000,000; 

(7)  the  Corporation 's  viability  and  sound  performance  allow  it 
to  be  sold  to  the  American  public  for  a  substantial  sum  through 
a  public  offering; 

(8)  a  public  offering  of  the  Corporation 's  stock  will  preserve 
competitive  rail  service  in  the  region,  provide  a  reasonable 
return  to  the  Government,  and  protect  employment; 

(9)  the  Corporation's  employees  contributed  significantly  to 
the  turnaround  in  the  Corporation 's  financial  performance  and 
they  should  share  in  the  Corporation 's  success  through  a  settle- 
ment of  their  claims  for  reimbursement  for  wages  below  indus- 
try standard,  and  a  share  in  the  common  equity  of  the  Corpora- 
tion; 

(10)  the  requirements  of  section  401(e)  of  the  Regional  Rail 
Reorganization  Act  of  1973  are  met  by  this  subtitle;  and 

(11)  the  Secretary  of  Transportation  has  discharged  the  re- 
sponsibilities of  the  Department  of  Transportation  under  the 
Northeast  Rail  Service  Act  of  1981  with  respect  to  the  sale  of 
the  Corporation  as  a  single  entity. 

SEC.  4003.  PURPOSES. 

The  purposes  of  this  subtitle  are  to  transfer  the  interest  of  the 
United  States  in  the  common  stock  of  the  Corporation  to  the  private 
sector  in  a  manner  that  provides  for  the  long-term  viability  of  the 
Corporation,  provides  for  the  continuation  by  the  Corporation  of  its 
rail  service  in  the  Northeast  and  Midwest,  provides  for  the  protec- 
tion of  the  public  interest  in  a  sound  rail  transportation  system, 
and,  to  the  extent  not  inconsistent  with  such  purposes,  secures  the 
maximum  proceeds  to  the  United  States. 

SEC.  4004.  DEFINITIONS. 
For  the  purposes  of  this  subtitle — 

(1)  the  term  "capital  expenditures"  means  amounts  expended 
by  the  Corporation  and  its  subsidiaries  for  replacement  or  reha- 
bilitation of,  or  enhancements  to,  the  railroad  plant,  property, 
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trackage,  and  equipment  of  the  Corporation  and  its  subsidiar- 
ies, as  determined  in  accordance  with  generally  accepted  ac- 
counting principles,  and  in  interpreting  generally  accepted  ac- 
counting principles,  no  amount  spent  on  normal  repair,  mainte- 
nance, and  upkeep  of  such  railroad  plant,  property,  trackage, 
and  equipment  in  the  ordinary  course  of  business  shall  consti- 
tute capital  expenditures; 

(2)  the  term  "Commission"  means  the  Interstate  Commerce 
Commission; 

(3)  the  term  "consolidated  funded  debt"  means  the  aggregate, 
after  eliminating  intercompany  items,  of  all  funded  debt  of  the 
Corporation  and  its  consolidated  subsidiaries,  consolidated  in 
accordance  with  generally  accepted  accounting  principles; 

(4)  the  term  "consolidated  tangible  net  worth"  means  the 
market  value  of  the  common  equity  of  the  Corporation  as  of  the 
sale  date,  plus  or  minus  the  change  from  the  sale  date  to  the 
date  of  measurement  in  the  excess,  after  making  appropriate  de- 
ductions for  any  minority  interest  in  the  net  worth  of  subsidiar- 
ies, of— 

(A)  the  assets  of  the  Corporation  and  its  subsidiaries  (ex- 
cluding intercompany  items)  which,  in  accordance  with 
generally  accepted  accounting  principles,  are  tangible 
assets,  after  deducting  adequate  reserves  in  each  case 
where,  in  accordance  with  generally  accepted  accounting 
principles,  a  reserve  is  proper,  over 

(B)  all  liabilities  of  the  Corporation  and  its  subsidiaries 
(excluding  intercompany  items), 

taking  into  account  inventory  and  securities  on  the  basis  of  the 
cost  or  current  market  value,  whichever  is  lower,  and  not  taking 
into  account  patents,  trademarks,  trade  names,  copyrights,  li- 
censes, goodwill,  treasury  stock,  or  any  write-up  in  the  book 
value  of  any  assets; 

(5)  the  term  "Corporation"  means  the  Consolidated  Rail  Cor- 
poration; 

(6)  the  term  "cumulative  net  income"  means,  for  any  period, 
the  net  income  of  the  Corporation  and  its  consolidated  subsidi- 
aries as  determined  in  accordance  with  generally  accepted  ac- 
counting principles,  before  provision  for  expenses  (net  of  income 
tax  effect)  related  to — 

(A)  amounts  paid  by  the  Corporation  under  section 
4024(e),  and  comparable  payments  made  to  present  and 
former  employees  of  the  Corporation  not  covered  by  such 
section;  and 

(B)  the  aggregate  value  of  any  shares  and  cash  distribut- 
ed by  the  Corporation  under  section  4024(f); 

(7)  the  term  "debt"  means  (A)  indebtedness,  whether  or  not 
represented  by  bonds,  debentures,  notes,  or  other  securities,  for 
the  repayment  of  money  borrowed,  (B)  deferred  indebtedness  for 
the  payment  of  the  purchase  price  of  property  or  assets  pur- 
chased, (C)  guarantees,  endorsements,  assumptions,  and  other 
contingent  obligations  in  respect  of,  or  to  purchase  or  to  other- 
wise acquire,  indebtedness  of  others,  and  (D)  indebtedness  se- 
cured by  any  mortgage,  pledge,  or  lien  existing  on  property 
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owned,  subject  to  such  mortgage,  pledge,  or  lien,  whether  or  not 
indebtedness  secured  thereby  shall  have  been  assumed; 

(8)  the  term  "funded  debt"  means  all  debt  created,  assumed, 
or  guaranteed,  directly  or  indirectly,  by  the  Corporation  and  its 
subsidiaries  which  matures  by  its  terms,  or  is  renewable  at  the 
option  of  the  Corporation  or  any  such  subsidiary  to  a  date,  more 
than  1  year  after  the  date  of  the  original  creation,  assumption, 
or  guarantee  of  such  debt  by  the  Corporation  or  such  subsidiary; 

(9)  the  term  "liabilities "  means  all  items  of  indebtedness  or 
liability  which,  in  accordance  with  generally  accepted  account- 
ing principles,  would  be  included  in  determining  total  liabil- 
ities as  shown  on  the  liabilities  side  of  a  balance  sheet  as  at  the 
date  as  of  which  liabilities  are  to  be  determined; 

(10)  the  term  "person"  means  an  individual,  corporation, 
partnership,  association,  trust,  or  other  entity  or  organization, 
including  a  government  or  political  subdivision  thereof  or  a 
governmental  body; 

(11)  the  term  "preferred  stock"  means  any  class  or  series  of 
preferred  stock,  and  any  class  or  series  of  common  stock  having 
liquidation  and  dividend  rights  and  preferences  superior  to  the 
common  stock  of  the  Corporation  offered  for  sale  under  section 
4012; 

(12)  the  term  "public  offering"  means  an  underwritten  offer- 
ing to  the  public  of  such  common  stock  of  the  Corporation  as 
the  Secretary  of  Transportation  determines  to  sell  under  section 
4012; 

(13)  the  term  "sale  date"  means  the  date  on  which  the  initial 
public  offering  is  closed; 

(14)  the  term  "subsidiary"  means  any  corporation  more  than 
50  percent  of  whose  outstanding  voting  securities  are  directly  or 
indirectly  owned  by  the  Corporation;  and 

(15)  the  term  "United  States  share"  means  a  share  of  common 
stock  of  the  Corporation  held  by  the  United  States  Government 
on  the  date  of  the  enactment  of  this  Act  or  as  a  result  of  any 
split  required  pursuant  to  section  4012(d). 

Part  2—Conrail 

subpart  a— sale  of  conrail 

SEC.  4011.  PREPARATION  FOR  PUBLIC  OFFERING. 

(a)  Public  Offering  Managers. — (1)  Not  later  than  30  days  after 
the  date  of  the  enactment  of  this  Act,  the  Secretary  of  Transporta- 
tion, in  consultation  with  the  Secretary  of  the  Treasury  and  the 
Chairman  of  the  Board  of  Directors  of  the  Corporation,  shall  retain 
the  services  of  investment  banking  firms  to  serve  jointly  and  be  com- 
pensated equally  as  co-lead  managers  of  the  public  offering  (hereaf- 
ter in  this  subpart  referred  to  as  the  "co-lead  managers  ")  and  to  es- 
tablish a  syndicate  to  underwrite  the  public  offering.  The  total 
number  of  co-lead  managers  shall  be  no  fewer  than  4  nor  greater 
than  6.  The  Secretary  shall  designate  one  co-lead  manager  to  coordi- 
nate and  administer  the  public  offering. 

(2)  In  selecting  the  investment  banking  firms  to  serve  as  co-lead 
managers  of  the  public  offering  under  paragraph  (1),  consideration 
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shall  be  given  to  the  firm's  institutional  and  retail  distribution  ca- 
pabilities, financial  strength,  knowledge  of  the  railroad  industry, 
experience  in  large  scale  public  offerings,  research  capability,  and 
reputation.  In  addition,  recognition  shall  also  be  given  to  contribu- 
tions made  by  particular  investment  banking  firms  before  the  date 
of  the  enactment  of  this  Act  in  demonstrating  and  promoting  the 
long-term  financial  viability  of  the  Corporation. 

(b)  Payment  to  the  United  States. — (1)  Not  later  than  30  days 
after  the  date  of  the  enactment  of  this  Act,  the  Corporation  shall 
transfer  to  the  Secretary  of  the  Treasury  $200,000,000. 

(2)  On  or  before  February  1,  1987,  or  30  days  before  the  sale  date, 
whichever  occurs  first,  the  Secretary  of  Transportation  shall  deter- 
mine whether  to  require  the  Corporation  to  transfer  to  the  Secretary 
of  the  Treasury,  in  addition  to  amounts  transferred  under  para- 
graph (1),  not  to  exceed  $100,000,000,  taking  into  account  the  viabili- 
ty of  the  Corporation.  The  Corporation  shall  transfer  such  funds  as 
are  required  to  be  transferred  under  this  paragraph. 

(c)  Registration  Statement. — The  Corporation  shall  prepare 
and  cause  to  be  filed  with  the  Securities  and  Exchange  Commission 
a  registration  statement  with  respect  to  the  securities  to  be  offered 
and  sold  in  accordance  with  the  securities  laws  and  the  rules  and 
regulations  thereunder  in  connection  with  the  initial  and  any  subse- 
quent public  offering. 

(d)  Limit  on  Authority  To  Purchase  Stock. — Section  216(b)  of 
the  Regional  Rail  Reorganization  Act  of  1973  (45  U.S.C  726(b))  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(5)  The  authority  of  the  Association  to  purchase  debentures  or 
series  A  preferred  stock  of  the  Corporation  shall  terminate  upon  the 
date  of  the  enactment  of  the  Conrail  Privatization  Act. ". 

SEC.  4012.  PUBLIC  OFFERING. 

(a)  Structure  of  Public  Offering. — (1)  After  the  registration 
statement  referred  to  in  section  4011(c)  is  declared  effective  by  the 
Securities  and  Exchange  Commission,  the  Secretary  of  Transporta- 
tion, in  consultation  with  the  Secretary  of  the  Treasury,  the  Chair- 
man of  the  Board  of  Directors  of  the  Corporation,  and  the  co-lead 
managers,  shall  offer  the  United  States  shares  for  sale  in  a  public 
offering,  except  as  provided  in  paragraphs  (2)  and  (3). 

(2)  The  Secretary  of  Transportation,  after  such  consultation,  may 
elect  to  offer  less  than  all  of  the  United  States  shares  for  sale  at  the 
time  of  the  initial  sale. 

(3)  Under  no  circumstances  shall  the  Secretary  of  Transportation 
offer  any  of  the  United  States  shares  for  sale  unless,  before  the  sale 
date,  the  Secretary  determines,  after  such  consultation,  that  the  esti- 
mated sum  of  the  gross  proceeds  from  the  sale  of  all  the  United 
States  shares  will  be  an  adequate  amount.  A  determination  by  the 
Secretary  under  this  paragraph  shall  not  be  reviewable. 

(4)  In  making  a  determination  under  paragraph  (3),  the  Secretary 
shall  have  the  goal  of  obtaining  at  least  $2,000,000,000  in  aggregate 
gross  proceeds  for  the  United  States  from  the  public  offering  and 
any  payments  made  under  section  4011(b). 

(b)  Subsequent  Sales. — If  the  Secretary  of  Transportation  elects 
to  offer  for  sale  less  than  all  the  United  States  shares,  the  Secretary 
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shall  sell  the  remaining  United  States  shares  in  subsequent  public 
offerings. 

(c)  Consent  of  the  Corporation  Not  Required. — Any  public  of- 
fering under  this  section  may  be  made  without  the  consent  of  the 
Corporation. 

(d)  Authority  To  Require  Stock  Splits. — (1)  The  Secretary  of 
Transportation,  in  consultation  with  the  co-lead  managers  and  the 
Chairman  of  the  Board  of  Directors  of  the  Corporation,  may,  in  con- 
nection with  the  initial  public  offering  described  in  subsection  (a), 
before  the  filing  of  the  registration  statement  referred  to  in  section 
4011(c),  require  the  Corporation  to  declare  a  stock  split  or  reverse 
stock  split. 

(2)  The  Corporation  shall  take  such  action  as  may  be  necessary  to 
comply  with  the  Secretary's  requirements  under  this  subsection. 

(e)  Cancellation  of  Other  Securities  Held  by  the  United 
States. — (1)  In  consideration  for  amounts  transferred  to  the  United 
States  under  section  4011(b),  the  Secretary  of  Transportation  shall, 
concurrent  with  the  initial  public  offering  described  in  subsection 
(a),  deliver  to  the  Corporation  all  preferred  stock,  7.5  percent  deben- 
tures, and  contingent  interest  notes  of  the  Corporation.  The  Corpora- 
tion shall  immediately  cancel  such  debentures,  preferred  stock,  and 
contingent  interest  notes,  and  any  interest  of  the  United  States  in 
such  debentures,  preferred  stock,  and  contingent  interest  notes  shall 
be  thereby  extinguished. 

(2)  For  purposes  of  regulation  by  the  Commission  and  State  public 
utility  regulation,  the  actions  authorized  by  this  subsection,  the 
public  offering,  and  the  value  of  the  consideration  received  therefor 
shall  not  change  the  value  of  the  Corporation  s  assets  net  of  depre- 
ciation and  shall  not  be  used  to  alter  the  calculation  of  the  Corpora- 
tion's stock  or  asset  values,  rate  base,  expenses,  costs,  returns,  prof- 
its, or  revenues,  or  otherwise  affect  or  be  the  basis  for  a  change  in 
the  regulation  of  any  railroad  service,  rate,  or  practice  provided  or 
established  by  the  Corporation,  or  any  change  in  the  financial  re- 
porting practice  of  the  Corporation. 

(f)  Minority  Investment  Banking  Firms. — The  Secretary  of 
Transportation  shall  ensure  that  minority  owned  or  controlled  in- 
vestment banking  firms  shall  have  an  opportunity  to  participate  to 
a  significant  degree  in  any  public  offering  under  this  part. 

(g)  Investment  Banking  Firm  Requirements. — (1)  The  level  of 
any  investment  banking  firm  s  participation  in  the  public  offering 
shall  be  consistent  with  that  firm 's  financial  capabilities. 

(2)  No  investment  banking  firm  which  was  not  in  existence  on 
September  1,  1986,  shall  participate  in  the  public  offering. 

(h)  General  Accounting  Office  Authority  To  Conduct 
Audits. — The  General  Accounting  Office  may  make  such  audits  as 
may  be  deemed  appropriate  by  the  Comptroller  General  of  the 
United  States  of  all  accounts,  books,  records,  memoranda,  corre- 

1  spondence,  and  other  documents  and  transactions  of  the  Corpora- 
tion and  the  co-lead  managers  associated  with  the  public  offering. 
The  co-lead  managers  shall  agree,  in  writing,  to  allow  the  General 
Accounting  Office  to  make  such  audits.  The  General  Accounting 
Office  shall  report  the  results  of  all  such  audits  to  the  Congress. 
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SEC.  4013.  FEES. 

(a)  Investment  Banking  Firm  Fees. — The  Secretary  of  Transpor- 
tation, in  consultation  with  the  Secretary  of  the  Treasury,  shall 
agree  to  pay  to  investment  banking  firms  and  other  persons  partici- 
pating with  such  firms  in  the  public  offering  the  absolute  minimum 
amount  in  fees  necessary  to  carry  out  the  public  offering. 

(b)  Costs  of  the  Public  Offering.— All  costs  of  the  public  offer- 
ing payable  by  the  Secretary  of  Transportation  shall  be  paid  from 
the  proceeds  of  the  public  offering. 

SUBPART  B — OTHER  MATTERS  RELATING  TO  THE  SALE 
SEC.  4021.  RAIL  SERVICE  OBLIGATIONS. 

(a)  Obligations  of  the  Corporation. — During  a  period  of  5 
years  beginning  on  the  date  of  the  enactment  of  this  Act,  the  follow- 
ing obligations  shall  apply  to  the  Corporation: 

(1)  The  Corporation  shall  spend  in  each  fiscal  year  the  greater 
of  (A)  an  amount  equal  to  the  Corporations  depreciation  for  fi- 
nancial reporting  purposes  for  such  year  or  (B)  $500,000,000,  in 
capital  expenditures.  With  respect  to  any  fiscal  year,  the  Corpo- 
rations Board  of  Directors  may  reduce  the  required  capital  ex- 
penditures for  such  year  to  an  amount  which  the  Board  deter- 
mines is  justified  by  prudent  business  and  engineering  practices, 
except  that  the  Corporations  capital  expenditures  shall  not  be 
less  than  $350,000,000  for  its  first  fiscal  year  beginning  after 
the  sale  date,  a  total  of  $700,000,000  for  its  first  two  fiscal  years 
beginning  after  the  sale  date,  a  total  of  $1,050,000,000  for  its 
first  three  fiscal  years  beginning  after  the  sale  date,  a  total  of 
$1,400,000,000  for  its  first  four  fiscal  years  beginning  after  the 
sale  date,  and  a  total  of  $1,750,000,000  for  its  first  five  fiscal 
years  beginning  after  the  sale  date. 

(2) (A)  Unless  the  Corporation  is  in  compliance  with  the  re- 
quirements of  subparagraph  (B),  no  common  stock  dividend  or 
preferred  stock  dividend  may  be  declared  or  paid  by  the  Corpo- 
ration. 

(B)(i)  The  Corporation  shall  have  been  in  compliance  with  the 
requirements  of  paragraph  (1)  as  of  the  end  of  the  fiscal  year 
immediately  preceding  the  fiscal  year  in  which  such  dividend 
payment  is  made. 

(ii)  After  payment  of  any  common  stock  dividend,  the  Corpo- 
ration shall  have  on  hand  cash  or  cash  equivalents  of 
$400,000,000.  Such  amount  may  include  amounts  borrowed  by 
the  Corporation  only  to  the  extent  that  the  consolidated  funded 
debt  of  the  Corporation  does  not  exceed  175  percent  of  the  con- 
solidated tangible  net  worth  of  the  Corporation. 

(Hi)  After  payment  of  any  common  stock  dividend,  the  cumu- 
lative amount  of  all  common  stock  dividends  paid  between  the 
sale  date  and  the  date  of  payment  of  such  dividend  shall  not 
exceed  45  percent  of— 

(I)  the  cumulative  net  income  of  the  Corporation  as  re- 
flected in  the  quarterly  financial  statements  of  the  Corpora- 
tion, for  the  period  beginning  after  the  end  of  the  last  fiscal 
quarter  of  the  Corporation  ending  before  the  sale  date,  and 
ending  at  the  end  of  the  last  fiscal  quarter  of  the  Corpora- 
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tion  ending  before  the  date  of  the  declaration  of  such  divi- 
dend, less 

(II)  the  cumulative  amount  of  any  preferred  stock  divi- 
dends declared  and  paid  between  the  sale  date  and  the 
date  of  payment  of  such  common  stock  dividend. 
(C)  For  purposes  of  this  paragraph — 

(i)  the  term  ''common  stock  dividend"  means — 

(I)  the  declaration  or  payment  by  the  Corporation  of 
any  dividends  in  cash,  property,  or  other  assets  with  re- 
spect to  any  shares  of  the  common  stock  of  the  Corpora- 
tion (other  than  dividends  payable  solely  in  shares  of 
the  common  stock  of  the  Corporation); 

(II)  the  application  of  any  of  the  property  or  assets  of 
the  Corporation  to  the  purchase,  redemption,  or  other 
acquisition  or  retirement  of  any  shares  of  the  common 
stock  of  the  Corporation; 

(III)  the  setting  apart  of  any  sum  for  the  purchase, 
redemption,  or  other  acquisition  or  retirement  of  any 
shares  of  the  common  stock  of  the  Corporation;  and 

(IV)  the  making  of  any  other  distribution,  by  reduc- 
tion of  capital  or  otherwise,  with  respect  to  any  shares 
of  the  common  stock  of  the  Corporation, 

except  that  the  merger  of  ConRail  Equity  Corporation  into 
the  Corporation  shall  not  constitute  a  common  stock  divi- 
dend; and 

(ii)  the  term  "preferred  stock  dividend"  m,eans — 

(I)  the  declaration  or  payment  by  the  Corporation  of 
any  dividends  in  cash,  property,  or  other  assets  with  re- 
spect to  any  shares  of  the  preferred  stock  of  the  Corpo- 
ration; 

(II)  the  application  of  any  of  the  property  or  assets  of 
the  Corporation  to  the  purchase,  redemption,  or  other 
acquisition  or  retirement  of  any  shares  of  the  preferred 
stock  of  the  Corporation; 

(III)  the  setting  apart  of  any  sum  for  the  purchase, 
redemption,  or  other  acquisition  or  retirement  of  any 
shares  of  the  preferred  stock  of  the  Corporation;  and 

(IV)  the  making  of  any  other  distribution,  by  reduc- 
tion of  capital  or  otherwise,  with  respect  to  any  shares 
of  the  preferred  stock  of  the  Corporation. 

(3)  The  Corporation  shall  continue  its  affirmative  action  pro- 
gram and  its  minority  vendor  program,  substantially  as  such 
programs  were  being  conducted  by  the  Corporation  as  of  Febru- 
ary 8,  1985,  subject  to  any  provisions  of  applicable  law. 

(4)  The  Corporation  shall  not  permit  to  occur  any  transaction 
or  series  of  transactions  (other  than  in  the  ordinary  course  of 
business  of  the  Corporation  and  its  subsidiaries)  whereby  all  or 
any  substantial  part  of  the  railroad  assets  and  business  of  the 
Corporation  and  its  subsidiaries  taken  as  a  whole  are  sold, 
leased,  transferred,  or  otherwise  disposed  of  to  any  corporation 
or  entity  other  than  to  a  wholly  owned  subsidiary  of  the  Corpo- 
ration. 

(5)  The  Corporation  shall  offer  any  line  for  which  an  aban- 
donment certificate  is  issued  by  the  Commission  to  a  purchaser 
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who  agrees  to  provide  interconnecting  rail  service.  Such  offer 
shall  last  for  the  120-day  period  following  the  date  of  issuance 
of  the  abandonment  certificate  and  the  price  for  such  aban- 
doned line  shall  be  equal  to  75  percent  of  net  liquidation  value 
as  determined  by  the  Commission,  pursuant  to  regulations  that 
had  been  issued  under  section  308  of  the  Regional  Rail  Reorga- 
nization Act  of  1973  (45  U.S.C  7m 

(6)  The  Corporation  and  its  subsidiaries  shall  maintain,  pre- 
serve, protect,  and  keep  their  respective  properties  in  good 
repair,  working  order,  and  condition,  and  shall  not  permit  de- 
ferral of  normal  and  prudent  maintenance  necessary  to  provide 
and  maintain  rail  service, 
(b)  Compliance  Certificates.— (1)  Within  90  days  after  the  close 
of  each  of  its  fiscal  years,  or  at  the  time  its  financial  statements 
have  been  audited,  whichever  occurs  later,  the  Corporation  shall  de- 
liver to  the  Secretary  of  Transportation  a  certificate  executed  by  an 
executive  officer  of  the  Corporation.  Such  certificate  shall  certify 
that,  as  of  such  date,  the  Corporation  is  in  compliance  with  all  re- 
quirements (other  than  the  requirement  regarding  a  common  stock 
dividend  or  a  preferred  stock  dividend)  set  forth  in  this  section. 
Such  certificate  shall  include  audited  consolidated  financial  state- 
ments. 

(2)  Within  5  days  after  the  declaration  of  any  common  stock  divi- 
dend or  preferred  stock  dividend,  the  Corporation  shall  deliver  to 
the  Secretary  of  Transportation  a  certificate  executed  by  an  execu- 
tive officer  of  the  Corporation.  Such  certificate  shall  certify  that, 
after  giving  effect  to  any  such  dividend,  the  Corporation  shall  be  in 
compliance  with  any  requirement  regarding  a  common  stock  divi- 
dend or  a  preferred  stock  dividend  set  forth  in  this  section.  Such 
certificate  shall  include — 

(A)  quarterly  financial  statements;  and 

(B)  a  report  of  the  Corporation 's  total  capital  expenditures, 
for  the  period  with  respect  to  which  the  dividend  has  been  declared, 
and  the  fiscal  year  to  date,  and  shall  compare  such  capital  expendi- 
tures to  the  budgeted  capital  expenditures  and  to  the  capital  ex- 
penditures during  the  comparable  periods  of  the  previous  fiscal  year. 

SEC.  4022.  OWNERSHIP  LIMITATIONS. 

(a)  General. — (1)  During  a  period  of  3  years  beginning  on  the  sale 
date,  no  person,  directly  or  indirectly,  may  acquire  or  hold  securities 
representing  more  than  10  percent  of  the  total  votes  of  all  outstand- 
ing voting  securities  of  the  Corporation. 

(2)  This  subsection  shall  not  apply — 

(A)  to  the  employee  stock  ownership  plan  (or  successor  plans) 
of  the  Corporation, 

(B)  to  the  Secretary  of  Transportation, 

(C)  to  a  railroad  as  described  under  subsection  (b), 

(D)  to  underwriting  syndicates  holding  shares  for  resale,  or 

(E)  in  the  case  of  shares  beneficially  held  for  others,  to  com- 
mercial banks,  broker-dealers,  clearing  corporations,  or  other 
nominees. 

(b)  Railroads. — (1)  During  a  period  of  1  year  beginning  on  the 
sale  date,  no  railroad  may  purchase  or  hold,  directly  or  indirectly, 
more  than  10  percent  of  any  class  of  stock  of  the  Corporation. 
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During  such  period,  no  railroad  may  file  an  application  with  the 
Commission  for  a  merger  or  consolidation  with  the  Corporation  or 
the  acquisition  of  control  of  the  Corporation  under  section  11344  of 
title  49,  United  States  Code. 

(2)  During  a  period  of  3  years  beginning  on  the  sale  date,  any  rail- 
road which  purchases  or  holds  any  stock  of  the  Corporation  shall 
vote  such  stock  in  the  same  proportion  as  all  other  common  stock  of 
the  Corporation  is  voted.  After  the  expiration  of  1  year  after  the  sale 
date,  the  preceding  sentence  shall  not  apply  to  any  railroad  with  re- 
spect to  which  the  Commission  has  approved  an  application  for  a 
merger  or  consolidation  with  the  Corporation  or  the  acquisition  of 
control  of  the  Corporation  under  section  11344  of  title  49,  United 
States  Code. 

(3)  As  used  in  this  subsection,  the  term  "railroad"  means  a  class  I 
railroad  as  determined  by  the  Commission  under  the  definition  in 
effect  on  the  date  of  the  enactment  of  this  Act,  and  includes  any 
entity  controlling,  controlled  by,  or  under  common  control  with  any 
railroad  (other  than  the  Corporation  or  its  subsidiaries). 

SEC.  4023.  BOARD  OF  DIRECTORS. 

The  Board  of  Directors  of  the  Corporation  shall  be  comprised  as 
follows: 

(1)  Except  as  provided  in  paragraph  (3),  with  respect  to  the 
period  ending  June  30,  1987,  the  board  shall  remain  as  it  exists 
on  the  date  of  the  enactment  of  this  Act,  with  any  vacancies 
being  filled  by  directors  nominated  and  elected  by  the  remain- 
der of  the  members  of  the  board. 

(2) (A)  Except  as  provided  in  paragraph  (3),  with  respect  to  the 
period  beginning  July  1,  1987,  the  board  shall  consist  of— 

(i)  3  directors  appointed  by  the  Secretary  of  Transporta- 
tion; 

(ii)  the  Chief  Executive  Officer  and  the  Chief  Operating 
Officer  of  the  Corporation;  and 

(Hi)  8  directors  appointed  from  among  persons  knowledge- 
able in  business  affairs  by  the  special  court  trustees  named 
under  subparagraph  (C),  in  consultation  with  the  Secretary 
of  Transportation  and  the  Chairman  of  the  Board  of  Direc- 
tors of  the  Corporation,  and  recognizing  the  need  for  and 
importance  of— 

(I)  continuity  in  the  direction  of  the  Corporations 
business  and  affairs; 

(II)  preserving  the  value  of  the  investment  of  the 
United  States  in  the  Corporation; 

(III)  preserving  essential  rail  service  provided  by  the 
Corporation;  and 

(IV)  providing  for  the  sale  of  the  United  States 
shares. 

(B)  The  Secretary  of  Transportation  and  the  special  court 
trustees  may  appoint  directors  under  subparagraph  (A)  from 
among  existing  directors  of  the  Corporation. 

(C) (i)  If  more  than  50  percent  of  the  interest  of  the  United 
States  in  the  Corporation  has  not  been  sold  before  June  1,  1987, 
the  special  court  established  under  section  209  of  the  Regional 
Rail  Reorganization  Act  of  1973  (45  U.S.C.  719)  shall,  on  that 
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date,  name  3  trustees  from  among  persons  knowledgeable  in 
business  affairs  to  make  the  appointments  required  by  subpara- 
graph (A)(iii).  The  Corporation  shall  compensate  the  special 
court  trustees  in  an  amount  to  be  specified  by  the  special  court, 
not  to  exceed  the  amount  paid  by  the  Corporation  to  its  direc- 
tors for  comparable  services. 

(ii)  No  person  shall  be  eligible  to  be  appointed  as  a  special 
court  trustee  under  this  subparagraph  who,  at  any  time  during 
the  30  months  immediately  preceding  such  appointment,  was  an 
officer,  employee,  or  director  of  the  United  States  Railway  Asso- 
ciation, the  Corporation,  or  the  Department  of  Transportation. 

(3)(A)  After  the  sale  date,  one  director  shall  be  elected  by  the 
public  shareholders  of  the  Corporation  for  each  increment  of 
12.5  percent  of  the  interest  of  the  United  States  in  the  Corpora- 
tion that  has  been  sold  through  public  offering. 

(B)  With  respect  to  the  period  ending  June  30,  1987 — 

(i)  the  first  director  elected  under  this  paragraph  shall  re- 
place the  member  of  the  board  who  became  a  director  most 
recently  from  among — 

(I)  directors  appointed  by  the  United  States  Railway 
Association,  or  elected  under  paragraph  (1)  to  replace 
such  a  director,  and 

(II)  directors  appointed  by  the  Secretary  of  Transpor- 
tation, or  elected  under  paragraph  (1)  to  replace  such  a 
director; 

(ii)  the  second  director  elected  under  this  paragraph  shall 
replace  the  member  of  the  Board  who  became  a  director 
most  recently  from  among  directors  described  in  clause  (i) 
(I)  or  (II),  whichever  group  the  first  director  replaced  under 
this  subparagraph  was  not  a  member  of;  and 

(Hi)  subsequent  directors  elected  under  this  paragraph 
shall  replace  members  alternately  from  the  groups  de- 
scribed in  clause  (i)  (I)  and  (II). 

(C)  With  respect  to  the  period  beginning  July  1,  1987,  direc- 
tors elected  under  this  paragraph  shall  replace  directors  ap- 
pointed by  the  special  court  trustees  under  paragraph  (2)(A)(iii), 
in  the  order  designated  by  the  special  court  trustees  in  a  list  to 
be  issued  at  the  time  of  such  original  appointments. 

(D)  With  respect  to  the  period  beginning  on  the  first  date 
more  than  50  percent  of  the  interest  of  the  United  States  in  the 
Corporation  has  been  sold  through  public  offering  and  ending 
when  100  percent  of  such  interest  has  been  sold — 

(i)  all  remaining  members  of  the  board  referred  to  in 
paragraph  (2)(A)(iii),  and 

(ii)  with  respect  to  the  period  ending  June  30,  1987,  all 
remaining  members  of  the  board,  except  3  members  appoint- 
ed by  the  Secretary  of  Transportation  and  the  Chief  Execu- 
tive Officer  and  the  Chief  Operating  Officer  of  the  Corpora- 
tion, 

shall  be  replaced  by  directors  elected  by  the  public  shareholders 
of  the  Corporation. 

(E)  After  100  percent  of  the  interest  of  the  United  States  in 
the  Corporation  has  been  sold,  any  remaining  directors  appoint- 
ed by  the  Secretary  of  Transportation,  the  United  States  Rail- 
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way  Association,  or  the  special  court  trustees  referred  to  under 
paragraph  (2)(A)(iii),  shall  he  replaced  by  directors  elected  by 
the  public  shareholders  of  the  Corporation. 

(F)  Nothing  in  this  paragraph  shall  be  construed  to  prohibit 
any  director  referred  to  in  this  section  from  being  elected  as  a 
director  by  the  public  shareholders  of  the  Corporation. 

(4)(A)  No  director  appointed  or  elected  under  this  section 
shall  be  a  special  court  trustee  or  an  employee  of  the  United 
States,  except  as  elected  by  the  public  shareholders  of  the  Corpo- 
ration. 

(B)  No  director  appointed  or  elected  under  this  section  shall 
be  an  employee  of  the  Corporation,  except  as  provided  in  para- 
graph (2)(A)(ii)  or  as  elected  by  the  public  shareholders  of  the 
Corporation. 

SEC.  4024.  PROVISIONS  FOR  EMPLOYEES. 

(a)  Transitional  Employee  Protection. — Section  701(d)(2)  of 
the  Regional  Rail  Reorganization  Act  of  1973  (45  U.S.C.  797(d)(2))  is 
amended  to  read  as  follows: 

"(2)  Notwithstanding  any  other  provision  of  law — 

"(A)  upon  exhaustion  of  appropriated  funds  available  for  pay- 
ment of  benefits  or  expenses  of  administration  of  the  Railroad 
Retirement  Board  (hereafter  in  this  section  referred  to  as  the 
Board)  under  this  section,  or  on  the  expiration  of  60  days  after 
the  date  of  enactment  of  the  Conrail  Privatization  Act,  which- 
ever first  occurs,  the  United  States  shall  have  no  further  liabil- 
ity under  this  section,  but  the  Corporation  shall — 

"(i)  as  agent  for  the  Board,  pay  benefits  under  this  sec- 
tion, without  reimbursement,  in  such  amounts  and  to  such 
eligible  employees  as  the  Board  shall  designate,  subject  to 
the  limitations  prescribed  in  the  benefit  schedules  issued 
under  subsection  (a);  and 

"(ii)  on  a  periodic  basis  determined  by  the  Board,  ad- 
vance to  the  Board  its  necessary  expenses  of  administration, 
including  expenses  reasonably  required  for  close-out  of  the 
program  of  labor  protection  under  this  section  and  for  tech- 
nical transition  to  the  program  of  labor  protection  required 
by  the  Conrail  Privatization  Act,  which  advances  shall  be 
made  without  reimbursement. 
"(B)  The  Corporation  shall  promptly  honor  the  Board's  re- 
quests for  advances  under  this  paragraph  as  due  and  payable 
liquidated  debts,  subject  to  later  adjustment  after  audit  by  the 
Inspector  General  of  the  Board.  The  Board  is  authorized  to  re- 
ceive and  apply  Corporation  funds  advanced  under  this  para- 
graph for  administration  of  this  section  and  to  refund  to  the 
Corporation  any  excess  administrative  funds  advanced  by  the 
Corporation. 

"(C)  The  Corporation  shall  be  deemed  subrogated  to  the  right 
of  the  Board  to  recover  any  benefit  paid  by  the  Corporation  as 
agent  for  the  Board  that  was  improvidently  paid  under  this 
paragraph,  and  the  Board  shall  cooperate  with  the  Corporation 
in  its  effort  to  recover  any  such  payment;  but  the  Corporation 
shall  have  no  claim  against  the  Board  for  such  payment,  and 
the  Board  shall  not  be  made  a  real  party  in  interest  to  any  law- 
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suit  or  to  any  proceeding  with  respect  to  recovery  of  such  pay- 
ment. 

"(D)  Benefits  provided  by  the  Corporation,  as  agent  for  the 
Board,  shall,  for  purposes  of  this  title,  be  deemed  to  have  been 
made  available  under  section  713  of  this  title.  ". 

(b)  Dispute  Resolution. — Section  701  of  the  Regional  Rail  Reor- 
ganization Act  of  1973  (45  U.S.C.  797)  is  further  amended  by  adding 
at  the  end  thereof  a  new  subsection  as  follows: 

"(e)  Dispute  Resolution. — Any  dispute  or  controversy  regarding 
eligibility  for  benefits  under  this  section  shall  be  determined  under 
such  procedures  as  the  Board  may  by  regulation  prescribe.  Subject  to 
administrative  reconsideration  by  the  Board  under  its  own  proce- 
dures, findings  of  fact  and  conclusions  of  law  of  the  Board  in  deter- 
mination of  any  claim  for  such  benefits  shall,  in  the  absence  of 
fraud  or  an  action  exceeding  the  Board's  jurisdiction,  be  binding 
and  conclusive  for  all  purposes  and  shall  not  be  subject  to  review  in 
any  manner.  For  purposes  of  administration  of  this  section,  the  ad- 
ministrative powers  and  penalties  set  forth  in  sections  9  and  12  of 
the  Railroad  Unemployment  Insurance  Act  shall  apply  as  if  incor- 
porated herein. ". 

(c)  Repeal  of  Section  701. —Section  701  of  the  Regional  Rail  Re- 
organization Act  of  1973  is  repealed  effective  on  the  sale  date.  Not- 
withstanding this  repeal — 

(1)  any  dispute  or  controversy  regarding  benefits  under  section 
701  shall  be  determined  under  the  terms  of  the  law  in  effect 
prior  to  such  repeal;  and 

(2)  the  Railroad  Retirement  Board  shall  take  such  actions  as 
may  be  necessary  to  complete  administration  and  closeout  of  the 
section  701  program  and  the  Board  is  authorized  to  receive  and 
apply  Corporation  funds  for  this  purpose. 

(d)  Continuing  Responsibilities. — (1)  On  and  after  the  sale  date, 
the  Corporation  shall  provide  the  protection  for  its  employees  de- 
scribed in  "Part  III,  Article  III,  Employee  Protection ",  of  the  "De- 
finitive Agreement  of  September  17,  1985,  By  and  Between  Conrail 
and  the  Undersigned  Representatives  of  ConraiVs  Agreement  Em- 
ployees" and  Appendix  3  thereto,  together  with  any  amendments 
thereto,  or  under  any  other  terms  and  conditions  as  shall  be  agreed 
between  the  Corporation  and  the  representatives  of  its  employees. 

(2)  The  Corporation  shall  pay,  as  designated  by  the  Railroad  Re- 
tirement Board,  any  remaining  benefits  under  section  701  of  the  Re- 
gional Rail  Reorganization  Act  of  1973  that  accrued,  but  were  not 
disbursed,  prior  to  the  sale  date. 

(3)  The  Railroad  Retirement  Board  shall  transfer  to  the  Corpora- 
tion such  information  regarding  administration  of  the  labor  protec- 
tion program  under  such  section  701  as  may  be  reasonably  necessary 
for  the  Corporation  to  discharge  its  responsibilities  under  this  sub- 
section, including  copies  of  the  individual  claim  records  of  employ- 
ees of  the  Corporation. 

(4)  The  United  States  shall  have  no  liability  for  benefits  under 
this  subsection. 

(e)  Compensation  for  Wages  Below  Industry  Standard. —The 
Corporation  shall  pay  $200,000,000  to  present  and  former  employees 
subject  to  collective  bargaining  agreements,  in  accordance  with  the 
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terms  and  conditions  in  the  Definitive  Agreement  referred  to  in  sub- 
section (d)(1),  or  as  otherwise  agreed  between  the  parties. 

(f)  ESOP  Transactions. — (1)  As  soon  as  practicable  after  the  date 
of  the  enactment  of  this  Act,  the  employee  stock  ownership  plan  of 
the  Corporation  (hereafter  in  this  subsection  referred  to  as  the 
"ESOP")  shall  be  amended  to  provide  that — 

(A)  the  shares  of  the  ConRail  Equity  Corporation  preferred 
stock  held  by  the  ESOP  shall  be  surrendered  by  the  ESOP  in 
exchange  for  an  equal  number  of  shares  of  the  common  stock  of 
the  Corporation,  and  such  common  stock  of  the  Corporation 
shall  be  allocated  by  the  ESOP  to  the  same  persons  in  the  same 
amounts  as  the  shares  of  ConRail  Equity  Corporation  preferred 
stock  had  been  allocated;  and 

(B)  the  remaining  shares  of  the  ConRail  Equity  Corporation 
preferred  stock  held  by  the  Corporation  shall  be  cancelled,  and 
an  equal  number  of  shares  of  the  common  stock  of  the  Corpora- 
tion shall  be  contributed  by  the  Corporation  to  the  ESOP, 
which  shares  shall  be  allocated  by  the  ESOP  to  persons  who  are 
or  were  ESOP  participants  in  accordance  with  the  formula  set 
forth  in  section  2  of  Article  II  of  Part  III  of  the  Definitive 
Agreement  referred  to  in  subsection  (d)(1),  and  in  accordance 
with  a  comparable  formula  for  present  and  former  employees  of 
the  Corporation  not  covered  by  such  section  of  the  Definitive 
Agreement,  except  that  no  contribution  by  the  Corporation  to 
the  ESOP  shall  be  made  which  would  affect  the  tax-qualified 
status  of  the  ESOP,  or  of  any  of  the  employee  benefit  plans 
maintained  by  the  Corporation  or  any  affiliate  of  the  Corpora- 
tion, under  the  Internal  Revenue  Code  of  1954- 

(2) (A)(i)  As  soon  as  practicable  after  the  expiration  of  180  days 
after  100  percent  of  the  United  States  shares  are  sold,  the  ESOP 
shall  distribute  all  of  the  stock  in  the  accounts  of  its  participants 
and  beneficiaries,  except  as  provided  in  clause  (ii). 

(ii)  Fractional  shares  shall  not  be  distributed  under  clause  (i). 
Shares  equal  to  the  aggregate  amount  of  fractional  shares  shall  be 
surrendered  by  the  ESOP  and  redeemed  by  the  Corporation  for  cash 
at  the  average  closing  price  for  the  common  stock  of  the  Corporation 
on  a  national  securities  exchange  for  the  10  business  days  immedi- 
ately preceding  the  date  of  distribution  under  clause  (i),  or,  if  the 
common  stock  of  the  Corporation  is  not  listed  on  a  national  securi- 
ties exchange,  at  the  average  closing  price  for  such  stock  for  such  10 
business  days  as  appearing  in  any  regularly  published  reporting  or 
quotation  service,  and  the  proceeds  of  such  redemption  shall  be  dis- 
tributed by  the  ESOP  to  the  same  participants  and  beneficiaries  and 
in  the  same  amounts  as  the  fractional  shares  had  been  allocated. 
(B)  After  completing  the  distribution  under  subparagraph  (A),  the 
i  ESOP  shall  terminate. 

(3)  The  Corporation  shall  distribute  any  full  shares  of  its  common 
I  stock  which,  because  of  the  exception  under  paragraph  (1)(B),  could 

not  be  contributed  to  the  ESOP  to  those  persons  to  whom  the  ESOP 
would  have  allocated  such  shares  pursuant  to  paragraph  (1)(B)  had 
such  shares  been  contributed  to  the  ESOP.  The  Corporation  shall 
pay  cash  pursuant  to  the  formula  set  forth  in  paragraph  (2)(A)(ii)  in 
lieu  of  fractional  shares. 
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(4)  For  purposes  of  Rule  144  promulgated  under  the  Securities  Act 
of  1933,  each  share  of  the  common  stock  of  the  Corporation  distrib- 
uted under  this  subsection  shall  be  deemed  to  have  been  beneficially 
owned  by  the  recipient,  as  of  the  date  of  such  distribution,  for  a 
period  of  3  years. 

SEC.  4025.  CERTAIN  ENFORCEMENT  RELIEF. 

(a)  Enforcement  Actions. — The  Secretary  of  Transportation, 
with  respect  to  any  provision  of  section  4021  or  4022,  and  any  person 
who  suffers  direct  and  substantial  economic  injury  as  a  result  of  an 
alleged  violation  by  the  Corporation,  with  respect  to  the  provisions 
of  section  4021(a)(1)  and  (2),  and  section  4022,  may  bring  an  action 
to  require  compliance  with  such  provision. 

(b)  Special  Court.— Any  action  brought  under  this  part  shall  be 
brought  before  the  special  court  established  under  section  209  of  the 
Regional  Rail  Reorganization  Act  of  1973  (45  U.S.C.  719).  Such  spe- 
cial court  may  limit  the  enforcement  of  a  restriction  under  section 
4021,  if  the  effect  of  such  restriction  would  be  to  substantially 
impair  the  continued  viability  of  the  Corporation. 

SUBPART  C — MISCELLANEOUS  TECHNICAL  AND  CONFORMING 
AMENDMENTS  AND  REPEALS 

SEC.  4031.  ABOLITION  OF  UNITED  STATES  RAILWAY  ASSOCIATION. 

(a)  Abolition  and  Termination. — (1)  Effective  April  1,  1987,  the 
United  States  Railway  Association  is  abolished. 

(2)  On  January  1,  1987,  all  powers,  duties,  rights,  and  obligations 
of  such  association  relating  to  the  Corporation  under  the  Regional 
Rail  Reorganization  Act  of  1973  (45  U.S.C.  701  et  seq.)  shall  be 
transferred  to  the  Secretary  of  Transportation. 

(3)  The  sole  function  of  the  United  States  Railway  Association 
after  January  1,  1987,  shall  be  the  termination  of  its  affairs  and  the 
liquidation  of  its  assets. 

(b)  Transfer  of  Securities  and  Responsibilities. — (1)  Any  se- 
curities of  the  Corporation  held  by  the  United  States  Railway  Asso- 
ciation shall,  upon  the  date  of  the  enactment  of  this  Act,  be  trans- 
ferred to  the  Secretary  of  Transportation. 

(2)  If,  on  the  date  the  United  States  Railway  Association  is  abol- 
ished under  subsection  (a),  such  association  shall  not  have  complet- 
ed the  termination  of  its  affairs  and  the  liquidation  of  its  assets, 
the  duty  of  completing  such  winding  up  of  its  affairs  and  liquida- 
tion shall  be  transferred  to  the  Secretary  of  Transportation,  who  for 
such  purposes  shall  succeed  to  all  remaining  powers,  duties,  rights, 
and  obligations  of  such  association. 

(c)  Financing  Agreement. — (1)  On  January  1,  1987,  the  Amended 
and  Restated  Financing  Agreement,  dated  May  10,  1979,  between 
the  United  States  Railway  Association  and  the  Corporation,  togeth- 
er with  any  and  all  rights  and  obligations  of  or  on  behalf  of  any 
person  with  respect  to  such  agreement,  shall  terminate  and  be  of  no 
further  force  or  effect,  except  for  those  provisions  specifying  terms 
and  conditions  for  payments  made  to  the  United  States  with  respect 
to  debentures,  preferred  stock,  and  contingent  interest  notes. 

(2)  Effective  as  of  the  sale  date,  those  provisions  of  the  Financing 
Agreement  referred  to  in  paragraph  (1)  shall  terminate. 
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SEC.  4032.  APPLICABILITY  OF  REGIONAL  RAIL  REORGANIZATION  ACT  OF 
1973  TO  CONRAIL  AFTER  SALE. 

Section  301  of  the  Regional  Rail  Reorganization  Act  of  1973  (45 
U.S.C.  74V  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(k)  Governing  Provisions  After  Sale. — The  provisions  of  this 
Act  shall  not  apply  to  the  Corporation  and  to  activities  and  other 
actions  and  responsibilities  of  the  Corporation  and  its  directors  and 
employees  after  the  sale  date,  other  than  with  regard  to — 

"(1)  section  102; 

"(2)  section  201(d); 

(3)  section  203,  but  only  with  respect  to  information  relating 
to  proceedings  before  the  special  court  established  under  section 
209(b); 

(4)  section  209,  other  than  subsection  (f)  thereof; 

(5)  section  216(f)(8),  but  only  as  such  authority  applies  to  ac- 
tivities related  to  the  ESOP  and  related  trust  before  the  sale 
date; 

"(6)  section  216(f)(9),  but  only  as  such  indemnification  applies 
to  activities  relating  to  the  ESOP  and  related  trust  before  the 
sale  date; 

"(7)  section  216(f)(10)  with  respect  to  all  securities  of  the  Cor- 
poration issued  or  transferred  in  connection  with  the  public  of- 
fering under  the  Conrail  Privatization  Act  and  all  securities  of 
ConRail  Equity  Corporation  and  all  interests  in  the  ESOP; 

"(8)  section  21 7(c)  and  (e); 

(9)  subsection  (b)  of  this  section,  but  only  with  respect  to 
matters  covered  by  the  last  sentence  of  such  subsection; 

"(10)  subsection  (i)  of  this  section,  but  only  as  such  authority 
applies  to  service  as  a  director  of  the  Corporation  before  the  sale 
of  the  interest  of  the  United  States  in  the  common  stock  of  the 
Corporation; 

"(11)  section  302,  but  only  to  the  extent  of  (A)  the  creation 
and  maintenance  of  the  power  and  authority  of  the  Corporation 
to  operate  rail  service  and  to  rehabilitate,  improve,  and  modern- 
ize rail  properties,  and  (B)  the  creation  and  maintenance  of  the 
powers  of  the  Corporation  as  a  railroad  in  any  State  in  which  it 
operates  as  of  the  sale  date; 

"(12)  section  303(b)(1)  and  (2),  but  only  to  the  extent  of  estab- 
lishing the  legal  effect  of  the  conveyance  of  property  ordered 
and  of  the  deeds  and  other  instruments  executed,  acknowl- 
edged, delivered,  or  recorded  in  connection  therewith  and  the 
quality  of  title  acquired  in  such  property; 

"(13)  section  303(b)(3)(B)  with  respect  to  the  effect  of  an  as- 
signment, conveyance,  or  assumption  as  set  forth  in  the  last  sen- 
tence of  such  subparagraph  (B); 

"(14)  section  303(b)(5); 

(15)  section  303(b)(6),  but  only  with  respect  to  establishing 
and  maintaining  the  rights  of  the  Corporation  with  respect  to, 
limiting  its  obligations  with  respect  to,  and  establishing  the 
status  of,  the  employee  pension  and  welfare  benefit  plans  trans- 
ferred to  the  Corporation  thereunder  and  with  respect  to  the  ex- 
clusivity of  the  jurisdiction  of  the  special  court  and  the  limita- 
tion of  jurisdiction  of  other  courts; 
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"(16)  section  303(e); 

"(17)  section  304,  but  only  with  respect  to  the  finality  of  aban- 
donments completed  before  the  sale  date  pursuant  to  the  au- 
thority thereof; 

"(18)  section  305,  but  only  as  to  the  effect,  and  continuing  ad- 
ministration, of  supplemental  transactions  consummated  before 
the  sale  date; 

"(19)  section  308,  but  only  (A)  as  to  the  finality  of  abandon- 
ments completed  before  the  sale  date  and  (B)  as  to  abandon- 
ments of  lines  where  a  notice  or  notices  of  insufficient  revenues 
with  respect  to  such  lines  have  been  filed  before  November  1, 
1985; 

"(20)  section  601(a)(2),  but  only  with  respect  to  activities  before 
the  sale  date; 

"(21)  section  601(b)(2)  and  (b)(3),  but  only  with  respect  to  issu- 
ance of  and  transactions  in  any  security  of  the  Corporation 
before  the  sale  date; 

"(22)  section  702(e); 

"(23)  section  703; 

"(24)  section  704; 

"(25)  sections  706(a),  707,  and  708(a),  but  only  insofar  as  they 
establish  part  of  the  prevailing  status  quo  for  the  Corporation  s 
employees'  rates  of  pay,  rules,  and  working  conditions,  such  pro- 
visions to  continue  to  apply  unless  changed  pursuant  to  section 
6  of  the  Railway  Labor  Act  (45  U.S.C.  156); 

"(26)  section  709; 

"(27)  section  710(b)(1); 

"(28)  section  711;  and 

"(29)  section  714,  but  only  with  regard  to  disputes  or  contro- 
versies specified  in  such  section  that  arose  before  the  sale 
date. ". 

SEC.  4033.  MISCELLANEOUS  AMENDMENTS  AND  REPEALS. 

(a)  Regional  Rail  Reorganization  Act  of  1973  Repeals. — The 
following  provisions  of  the  Regional  Rail  Reorganization  Act  of 
1973  (together  with  any  items  relating  to  such  provisions  contained 
in  the  table  of  contents  of  such  Act)  are  repealed: 

(1)  Title  IV  (45  U.S.C.  761  through  769c). 

(2)  Section  713(45  U.S.C.  7971). 

(b)  Regional  Rail  Reorganization  Act  of  1973  Amend- 
ments.— (1)  Section  102  of  the  Regional  Rail  Reorganization  Act  of 
1973  (45  U.S.C.  702)  is  amended  by  inserting  after  paragraph  (17)  a 
new  paragraph  as  follows: 

U(17A)  'sale  date'  means  the  date  on  which  the  initial  public 
offering  of  the  securities  of  the  Corporation  is  closed  under  the 
Conrail  Privatization  Act;  ". 

(2)  Section  217(c)  of  the  Regional  Rail  Reorganization  Act  of  1973 
(45  U.S.C.  727(c))  is  amended  by  striking  "  until  the  property "  and 
all  that  follows,  and  inserting  in  lieu  thereof  "applicable  to  any  tax- 
able period  commencing  before  January  1,  1987.  ". 

(3)  Section  217(e)  of  such  Act  (45  U.S.C.  727(e))  is  amended  by 
striking  uand  shall  collect". 
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(c)  Amendments  and  Repeals  of  Other  Rail  Laws. — (IX A)  Sec- 
tion 1152  of  the  Northeast  Rail  Service  Act  of  1981  (45  U.S.C.  1105) 
is  amended — 

(i)  by  inserting  "or  part  2  of  the  Conrail  Privatization  Act" 
after  "subtitle"  each  place  it  appears;  and 

(ii)  in  the  second  sentence  of  subsection  (c),  by  inserting  "  as 
the  case  may  be, "  after  the  insertion  made  by  clause  (i)  of  this 
subparagraph. 

(B)  Section  1168(a)  of  the  Northeast  Rail  Service  Act  of  1981  (45 
U.S.C.  1116(a))  is  amended  by  inserting  before  the  period  at  the  end 
the  following:  "and  to  the  implementation  of  the  sale  of  the  interest 
of  the  United  States  in  Conrail  under  the  Conrail  Privatization 
Act". 

(C) (i)  The  following  provisions  of  the  Northeast  Rail  Service  Act 
of  1981  are  repealed: 

(I)  Section  1154  (45  U.S.C.  1107). 

(II)  Section  1161  (45  U.S.C.  1110). 

(III)  Section  1166(45  U.S.C  1114X 

(IV)  Subsection  (c)  of  section  1167(45  U.S.C.  1115). 

(ii)  The  items  relating  to  such  sections  1154,  1161,  and  1166  in  the 
table  of  contents  of  such  Act  are  repealed. 

(2)  Section  501(8)  of  the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (45  U.S.C  821(8))  is  amended  by  striking  out 
"(A)"  and  by  striking  out  all  that  follows  "improved  asset  utiliza- 
tion; ". 

(3)  Section  505  of  the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (45  U.S.C.  825)  is  amended— 

(A)  in  subsection  (a)(1),  by  striking  out  all  after  "railroad" 
through  "  1981)";  and 

(B)  in  subsection  (b)(2)(C),  by  striking  out  all  after  "costs"  the 
second  time  it  appears  through  "subsidy". 

(4)  Subsection  (b)(1)  of  section  509  of  the  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976  (45  U.S.C.  829)  is  repealed. 

(5)  Section  511(e)  of  the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (45  U.S.C.  831(e))  is  amended— 

(A)  by  striking  out  "(1)"  in  the  first  paragraph; 

(B)  by  striking  all  that  follows  "time"  in  the  first  paragraph 
and  inserting  in  lieu  thereof  a  period;  and 

(C)  by  striking  out  paragraph  (2). 

(6)  Section  402  of  the  Rail  Safety  and  Service  Improvement  Act  of 
1982  (45  U.S.C  825a)  is  repealed. 

(7)  Section  10362(b)(7)(A)  of  title  49,  United  States  Code,  is  amend- 
ed by  striking  out  "by  the  Consolidated  Rail  Corporation  or". 

SEC.  4034.  EXEMPTION  FROM  LIABILITY. 

(a)  In  General. — No  person  referred  to  in  section  216(f)(8)(C)(i), 
(ii),  or  (Hi)  of  the  Regional  Rail  Reorganization  Act  of  1973  (45 
U.S.C  726(f)(8)(C)(i),  (ii),  or  (Hi))  shall  be  liable,  for  money  damages 
or  otherwise,  to  any  party  if,  with  respect  to  the  subject  matter  of 
the  action,  suit,  or  proceeding,  such  person  was  fulfilling  a  duty,  in 
connection  with  any  action  taken  under  this  part,  which  such 
person  in  good  faith  reasonably  believed  to  be  required  by  law  or 
vested  in  such  person. 
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(b)  Exception. — This  section  shall  not  apply  to  claims  arising  out 
of  the  Securities  Act  of  1933,  the  Securities  Exchange  Act  of  1934,  or 
the  Constitution  or  laws  of  any  State,  territory,  or  possession  of  the 
United  States  relating  to  transactions  in  securities,  which  claims 
are  in  connection  with  a  public  offering  under  section  4012  of  this 
Act. 

SEC.  4035.  CHARTER  AMENDMENT. 

Within  60  days  after  the  date  of  the  enactment  of  this  Act,  the 
Corporation  shall  amend  its  Articles  of  Incorporation  to  contain  the 
following  provision,  which  provision  shall  not  be  subject  to  amend- 
ment or  repeal: 

"It  shall  be  a  fundamental  purpose  of  the  Corporation  to  main- 
tain continued  rail  service  in  its  service  area.  ". 

SEC.  4036.  STATUS  OF  CONRAIL  AFTER  SALE. 

The  Corporation  shall  be  a  rail  carrier  as  defined  in  section 
10102(19)  of  title  49,  United  States  Code,  notwithstanding  this  part. 
SEC.  4037.  EFFECT  ON  CONTRACTS. 

Nothing  in  this  part  shall  affect  any  obligation  of  the  Corpora- 
tion to  carry  out  its  transportation  contracts  and  equipment  leases, 
equipment  trusts,  and  conditional  sales  agreements,  in  accordance 
with  their  terms. 

SEC.  4038.  RESOLUTION  OF  CERTAIN  ISSUES. 

(a)  Employee  Issues. — Section  4024  completely  and  finally— 

(1)  extinguishes  all  employee  rights,  and  any  obligation  of  the 
United  States,  under  section  401(e)  of  the  Regional  Rail  Reorga- 
nization Act  of  1973  (45  US.C.  761(e))  as  in  effect  immediately 
before  the  date  of  the  enactment  of  this  Act; 

(2)  resolves  any  and  all  claims  against  the  Corporation  or  any 
other  person  arising  under  the  Definitive  Agreement  referred  to 
in  section  4024(d)(1)  or  any  other  agreement  containing  similar 
terms  and  conditions; 

(3)  resolves  all  claims  to  pay  entitlements  arising  out  of  the 
pay  increase  deferrals  by  present  and  former  employees  of  the 
Corporation  under  the  Agreement  of  May  5,  1981,  between  Con- 
rail  and  Certain  Labor  Organizations  for  Labor  Contributions 
to  Self -Sufficiency  for  Conrail; 

(4)  resolves  all  issues  raised  by  notices  served  by  representa- 
tives of  such  employees  under  section  6  of  the  Railway  Labor 
Act  proposing  repayment  of  or  compensation  for  such  deferrals; 
and 

(5)  resolves  all  claims  against  the  Railway  Labor  Executives' 
Association  or  the  Corporation  by  any  adviser,  consultant,  or 
other  person  who  has  provided  services  to  such  association  in 
connection  with  any  matter  referred  to  in  this  part. 

(b)  Corporation  Actions. — The  Corporation  shall  not  be  consid- 
ered to  be  in  breach,  default,  or  violation  of  any  agreement  to  which 
it  is  a  party,  notwithstanding  any  provision  of  such  agreement,  be- 
cause of  any  provision  of  this  part  or  any  action  the  Corporation  is 
required  to  take  under  this  part. 

(c)  Right  To  Sue  Withdrawn. — The  United  States  hereby  with- 
draws any  stated  or  implied  consent  for  the  United  States,  or  any 
agent  or  officer  of  the  United  States,  to  be  sued  by  any  person  for 
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any  legal,  equitable,  or  other  relief  with  respect  to  any  claim  arising 
out  of,  or  resulting  from,  acts  or  omissions  under  this  part,  except 
actions  brought  to  require  the  Secretary  of  Transportation  to  per- 
form duties  or  acts  required  under  subpart  A. 

Part  3 — Promotion  of  Rail  Competition 

SEC.  4051.  AGRICULTURE  CONTRACT  DISCLOSURE. 

Section  10713(b)  of  title  49,  United  States  Code,  is  amended  by  in- 
serting "(1)"  after  "(b)";  and  by  adding  at  the  end  a  new  paragraph 
as  follows: 

"(2)(A)  The  essential  terms  of  any  contract  for  the  transportation 
of  agricultural  commodities  to  be  made  available  to  the  general 
public  in  tariff  format  under  this  subsection  shall  include,  but  shall 
not  be  limited  to  (i)  the  identity  of  the  shipper  party  to  the  contract; 
(ii)  the  specific  origins,  transit  points  and  other  shipper  facilities 
subject  to  the  contract,  and  destinations  served  under  such  contract; 
(Hi)  the  duration  of  the  contract,  including  provisions  for  optional 
extension;  (iv)  the  actual  volume  requirements,  if  any;  (v)  whether 
any  transportation  service  has  begun  under  a  contract  before  the 
date  such  contract  is  filed  with  or  approved  by  the  Commission,  and 
(vi)  the  date  on  which  the  contract  became  applicable  to  the  trans- 
portation services  provided  under  the  contract.  The  Commission 
shall  interpret  this  subsection  to  provide  for  liberal  discovery  to 
shippers  seeking  remedies  under  subsection  (d)(2)(B)  of  this  section. 

"(B)  Any  amendment,  supplement,  or  change  to  any  term  or  provi- 
sion of  any  contract  described  in  subparagraph  (A),  including  exten- 
sions of  such  contract,  changes  of  origin,  transit  points,  affected 
shipper  facilities,  destination  points,  or  negotiated  economic  terms, 
shall  be  deemed  to  be  a  separate  and  new  contract  for  the  purposes 
of  this  subsection.  Such  amendments,  supplements,  or  changes  shall 
be  filed  separately  with  the  Commission  as  provided  in  paragraph 
(IX 

"(C)  Within  60  days  after  the  date  of  the  enactment  of  the  Conrail 
Privatization  Act,  the  Commission  shall  issue  regulations  which  re- 
quire that  essential  terms  of  contracts  described  in  subparagraph 
(A)  shall  be  made  available  to  the  general  public  in  tariff  format  as 
provided  in  this  paragraph. 

"(D)  The  raifroad  contract  rate  advisory  service  established  pursu- 
ant to  subsection  (m)  of  this  section  shall  assess  the  impact  on  com- 
petition among  agricultural  shippers  of  variations  between  contract 
rates  for  various  shipments  and  the  published  single  car  rates,  and 
shall  submit  a  report  to  the  Congress  not  later  than  120  days  after 
the  date  of  the  enactment  of  the  Conrail  Privatization  Act. ". 

SEC.  4052.  BOXCAR  PROVISION. 

The  authority  of  the  Commission  to  promulgate  that  portion  of 
the  rule  adopted  by  the  Commission  in  Ex  Parte  No.  346  (Sub.  No. 
19)  served  September  12,  1986,  consisting  of  small  railroad  protec- 
tions, is  hereby  confirmed. 
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Subtitle  B— Economic  Development  Administration 

SEC.  4101.  SALE  OF  NOTES. 

Notwithstanding  any  other  provision  of  law,  the  Secretary  of 
Commerce  shall,  under  such  terms  as  the  Secretary  may  provide,  sell 
defaulted  notes  held  by  the  Economic  Development  Administration 
in  such  amounts  as  to  realize  net  proceeds  of  not  less  than 
$50,000,000  from  such  sales  during  fiscal  year  1987. 

TITLE  V— MARITIME  PROGRAMS 

Subtitle  A— Maritime  Loan  Guarantees 

SEC.  5001.  LOAN  GUARANTEES. 

(a)  Section  362(b)  of  title  11,  United  States  Code,  is  amended — 

(1)  by  striking  the  period  in  paragraph  (11)  and  inserting  in 
lieu  thereof  a  semicolon;  and 

(2)  by  adding  at  the  end  thereof  the  following: 

(12)  under  subsection  (a)  of  this  section,  after  the  date  which 
is  90  days  after  the  filing  of  such  petition,  of  the  commencement 
or  continuation,  and  conclusion  to  the  entry  of  final  judgment, 
of  an  action  which  involves  a  debtor  subject  to  reorganization 
pursuant  to  chapter  11  of  this  title  and  which  was  brought  by 
the  Secretary  of  Transportation  under  the  Ship  Mortgage  Act, 
1920  (46  App.  U.S.C.  911  et  seq.)  (including  distribution  of  any 
proceeds  of  sale)  to  foreclose  a  preferred  ship  or  fleet  mortgage, 
or  a  security  interest  in  or  relating  to  a  vessel  or  vessel  under 
construction,  held  by  the  Secretary  of  Transportation  under  sec- 
tion 207  or  title  XI  of  the  Merchant  Marine  Act,  1936  (46  App. 
U.S.C.  1117  and  1271  et  seq.,  respectively),  or  under  applicable 
State  law;  or 

"(13)  under  subsection  (a)  of  this  section,  after  the  date  which 
is  90  days  after  the  filing  of  such  petition,  of  the  commencement 
or  continuation,  and  conclusion  to  the  entry  of  final  judgment, 
of  an  action  which  involves  a  debtor  subject  to  reorganization 
pursuant  to  chapter  11  of  this  title  and  which  was  brought  by 
the  Secretary  of  Commerce  under  the  Ship  Mortgage  Act,  1920 
(46  App.  U.SC.  911  et  seq.)  (including  distribution  of  any  pro- 
ceeds of  sale)  to  foreclose  a  preferred  ship  or  fleet  mortgage  in  a 
vessel  or  a  mortgage,  deed  of  trust,  or  other  security  interest  in  a 
fishing  facility  held  by  the  Secretary  of  Commerce  under  section 
207  or  title  XI  of  the  Merchant  Marine  Act,  1936  (46  App. 
U.S.C  1117  and  1271  et  seq.,  respectively). 
The  provisions  of  paragraphs  (12)  and  (13)  of  this  subsection  shall 
apply  with  respect  to  any  such  petition  filed  on  or  before  December 
31,  1989. 

Before  July  1,  1989,  the  Secretary  of  Transportation  and  the  Secre- 
tary of  Commerce  each  shall  submit  a  report  to  the  Committees  on 
Merchant  Marine  and  Fisheries,  and  the  Judiciary  of  the  House  of 
Representatives  and  the  Committees  on  Commerce,  Science,  and 
Transportation,  and  the  Judiciary  of  the  Senate  on  the  effects  of 
this  subsection  together  with  any  recommendations  for  legislation. 

(b)  The  amendments  made  by  subsection  (a)  of  this  section  shall 
apply  only  to  petitions  filed  under  section  362  of  title  11,  United 
States  Code,  which  are  made  after  August  1,  1986. 
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(c>  Subsection  L  of  section  SO  of  the  Merchant  Marine  Act  of  1920 
(46  App.  U.S.C.  952>  is  amended  by  adding  at  the  end  the  following: 
"When  the  Secretary  of  Commerce  or  Transportation  is  a  mortgagee 
under  this  Act,  the  Secretary  may  foreclose  on  liens  arising  from 
rights  attendant  to  the  creation  of  mortgages  under  title  XI  of  the 
Merchant  Marine  Act,  19S6,  subject  to  section  362(b)  of  title  11, 
United  States  Code.  ". 

SEC  5002.  AMOUNT  OF  GUARANTEE  FOR  OBLIGATIONS. 

Section  1103(a)  of  the  Merchant  Marine  Act,  1936  (1+6  App.  U.S.C. 
1273(a))  is  amended  by  adding  at  the  end  thereof  the  following:  'A 
guarantee,  or  commitment  to  guarantee,  made  by  the  Secretary 
under  this  title  shall  cover  100  percent  of  the  amount  of  the  princi- 
pal and  interest  of  the  obligation.  ". 

SEC.  5003.  AMOUNT  OF  GUARANTEE  FOR  OBLIGATIONS  RELATING  TO  FISH- 
ING VESSELS  OR  FISHERY  FACILITIES. 

Section  1104(b)(2)  of  the  Merchant  Marine  Act,  1936  (46  App. 
U.S.C.  1274'b)'/2j)  is  amended  by  striking  "Provided,  further,  That  in 
the  case  of  any  vessel  to  be  used  in  the  fishing  trade  or  industry, 
such  obligations  may  be  in  an  aggregate  principal  amount  which 
does  not  exceed  87  1/2  per  centum  of  the  actual  cost  or  depreciated 
actual  cost  of  the  vessel:"  and  inserting  in  lieu  thereof  "Provided 
further,  That  in  the  case  of  a  fishing  vessel  or  fishery  facility,  the 
obligation  shall  be  in  an  aggregate  principal  amount  equal  to  80 
percent  of  the  actual  cost  or  depreciated  actual  cost  of  the  fishing 
vessel  or  fishery  facility,  except  that  no  debt  may  be  placed  under 
this  proviso  through  the  Federal  Financing  Bank:". 

SEC  5004.  FOREIGN  FISH  PROCESSING  IN  NORTON  SOUND. 

For  purposes  of  processing  pink  salmon  within  the  internal  waters 
of  the  State  of  Alaska,  the  geographic  area  bounded  on  the  north  by 
a  parallel  of  latitude  of  64  degrees,  23  minutes,  on  the  south  by  a 
parallel  of  latitude  of  63  degrees.  51  minutes,  on  the  east  by  the 
baseline  from  which  the  territorial  sea  is  measured,  and  on  the  west 
by  the  outer  limit  of  the  territorial  sea,  shall  be  considered  to  be  in- 
ternal waters  of  the  State  of  Alaska  for  the  purposes  of  section 
306(cm4)(B)  of  the  Fisher^'  Conservation  and  Management  Act  (16 
U.S.C  1856(cM4*B»  until  September  30,  1993. 

Subtitle  B—Load  Line  and  Tonnage  Measurement  User  Fees 

SEC  5101.  AMENDMENTS  TO  TITLE  46, 

Subtitle  II  of  title  46,  United  States  Code,  is  amended  as  follows: 
il>  The  table  of  chapters  at  the  beginning  of  the  subtitle  is 
amended  by — 

(A)  striking  "[Part  C — Reserved  for  Load  Lines  of 
Vessels] "and  inserting — 

"Part  C — Load  Lines  of  Vessels 


'51,  Load  lines, 
and 


510V: 
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(B)  striking  "[Part  J— Reserved  for  Measurement  of 
Vessels/'  and  inserting — 

"Part  J— Measurement  of  Vessels 

"141.  General   14101 

"14S.  Convention  measurement   14301 

"145.  Regulatory  measurement   14501 

"147.  Penalties   14701". 

(2)  Immediately  after  part  B,  strike  "[Part  C — Reserved  for 
Load  Lines  of  Vessels]"  and  insert  the  following  new  part  C: 

"Part  C—Load  Lines  of  Vessels 

"CHAPTER  15— -LOAD  LINES 

"Sec. 

"5101.  Definitions. 

"5102.  Application. 

"5103.  Load  line  requirements. 

"5104-  Assignment  of  load  lines. 

"5105.  Load  line  surveys. 

"5106.  Load  line  certificate. 

"5107.  Delegation  of  authority. 

"5108.  Special  exemptions. 

"5109.  Reciprocity  for  foreign  vessels. 

"5110.  Submersible  vessels. 

"5111.  Providing  loading  information. 

"5112.  Loading  restrictions. 

"5113.  Detention  of  vessels. 

"5114.  Use  of  Customs  Service  officers  and  employees  for  enforcement. 
"5115.  Regulations. 
"5116.  Penalties. 

"§  5101.  Definitions 

"In  this  chapter — 

"(1)  'domestic  voyage7  means  movement  of  a  vessel  between 
places  in,  or  subject  to  the  jurisdiction  of,  the  United  States, 
except  movement  between — 

"(A)  a  place  in  a  territory  or  possession  of  the  United 
States  or  the  Trust  Territory  of  the  Pacific  Islands;  and 

"(B)  a  place  outside  that  territory,  possession,  or  Trust 
Territory. 

"(2)  'economic  benefit  of  the  overloading1  means  the  amount 
obtained  by  multiplying  the  weight  of  the  overload  (in  tons)  by 
the  lesser  of— 

"(A)  the  average  freight  rate  value  of  a  ton  of  the  vessels 
cargo  for  the  voyage;  or 

"(B)  $50. 
"(3)  'existing  vessel7  means— 

"(A)  a  vessel  on  a  domestic  voyage,  the  keel  of  which  was 
laid,  or  that  was  at  a  similar  stage  of  construction,  before 
January  1,  1986;  and 

"(B)  a  vessel  on  a  foreign  voyage,  the  keel  of  which  was 
laid,  or  that  was  at  a  similar  stage  of  construction,  before 
July  21,  1968. 

"(4)  'freeboard 7  means  the  distance  from  the  mark  of  the  load 
line  assigned  under  this  chapter  to  the  freeboard  deck. 
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"(5)  'freeboard  deck'  means  the  deck  or  other  structure  the 
Secretary  prescribes  by  regulation. 

"(6)  'minimum  safe  freeboard'  means  the  freeboard  that  the 
Secretary  decides  cannot  be  reduced  safely  without  limiting  the 
operation  of  the  vessel. 

"(7)  'weight  of  the  overload'  means  the  amount  obtained  by 
multiplying  the  number  of  inches  that  the  vessel  is  submerged 
below  the  applicable  assigned  freeboard  by  the  tons-an-inch  im- 
mersion factor  for  the  vessel  at  the  assigned  minimum  safe  free- 
board. 

"§5102.  Application 

"(a)  Except  as  provided  in  subsection  (b)  of  this  section,  this  chap- 
ter applies  to  the  following: 

"(1)  a  vessel  of  the  United  States. 

"(2)  a  vessel  on  the  navigable  waters  of  the  United  States. 
"(3)  a  vessel— 

"(A)  owned  by  a  citizen  of  the  United  States  or  a  corpora- 
tion established  by  or  under  the  laws  of  the  United  States 
or  a  State;  and 

"(B)  not  registered  in  a  foreign  country. 
"(4)  a  public  vessel  of  the  United  States. 

"(5)  a  vessel  otherwise  subject  to  the  jurisdiction  of  the 
United  States. 
"(b)  This  chapter  does  not  apply  to  the  following: 
"(1)  a  vessel  of  war. 

(2)  a  recreational  vessel  when  operated  only  for  pleasure. 
1  (3)  a  fishing  vessel. 

"(4)  a  fish  processing  vessel  of  not  more  than  5,000  gross  tons 
that — 

"(A)(i)  was  constructed  as  a  fish  processing  vessel  before 
August  16,  1974;  or 

"(ii)  was  converted  for  use  as  a  fish  processing  vessel 
before  January  1,  1983;  and 
"(B)  is  not  on  a  foreign  voyage. 
"(5)  a  fish  tender  vessel  of  not  more  than  500  gross  tons 
that — 

"(A)(i)  was  constructed,  under  construction,  or  under  con- 
tract to  be  constructed  as  a  fish  tender  vessel  before  Janu- 
ary 1,  1980;  or 

"(ii)  was  converted  for  use  as  a  fish  tender  vessel  before 
January  1,  1983;  and 

"(B)  is  not  on  a  foreign  voyage. 
"(6)  a  vessel  of  the  United  States  on  a  domestic  voyage  that 
does  not  cross  the  Boundary  Line,  except  a  voyage  on  the  Great 
Lakes. 

"(7)  a  vessel  of  less  than  24  meters  (79  feet)  overall  in  length. 

"(8)  a  public  vessel  of  the  United  States  on  a  domestic  voyage. 
(9)  a  vessel  excluded  from  the  application  of  this  chapter  by 
an  international  agreement  to  which  the  United  States  Govern- 
ment is  a  party. 

"(10)  an  existing  vessel  of  not  more  than  150  gross  tons  that  is 
on  a  domestic  voyage. 

li(ll)  a  small  passenger  vessel  on  a  domestic  voyage. 
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"(12)  a  vessel  of  the  working  fleet  of  the  Panama  Canal  Com- 
mission not  on  a  foreign  voyage. 

"(c)  On  application  by  the  owner  and  after  a  survey  under  section 
5105  of  this  title,  the  Secretary  may  assign  load  lines  for  a  vessel 
excluded  from  the  application  of  this  chapter  under  subsection  (b)  of 
this  section.  A  vessel  assigned  load  lines  under  this  subsection  is 
subject  to  this  chapter  until  the  surrender  of  its  load  line  certificate 
and  the  removal  of  its  load  line  marks. 

"(d)  This  chapter  does  not  affect  an  international  agreement  to 
which  the  Government  is  a  party  that  is  not  in  conflict  with  the 
International  Convention  on  Load  Lines  currently  in  force  for  the 
United  States. 

"§5103.  Load  line  requirements 

"(a)  A  vessel  may  be  operated  only  if  the  vessel  has  been  assigned 
load  lines. 

"(b)  The  owner,  charterer,  managing  operator,  agent,  master,  and 
individual  in  charge  of  a  vessel  shall  mark  and  maintain  the  load 
lines  permanently  and  conspicuously  in  the  way  prescribed  by  the 
Secretary. 

"§5104.  Assignment  of  load  lines 

"(a)  The  Secretary  shall  assign  load  lines  for  a  vessel  so  that  they 
indicate  the  minimum  safe  freeboard  to  which  the  vessel  may  be 
loaded.  However,  if  the  owner  requests,  the  Secretary  may  assign 
load  lines  that  result  in  greater  freeboard  than  the  minimum  safe 
freeboard. 

"(b)  In  assigning  load  lines  for  a  vessel,  the  Secretary  shall  con- 
sider— 

"(1)  the  service,  type,  and  character  of  the  vessel; 
"(2)  the  geographic  area  in  which  the  vessel  will  operate;  and 
"(3)  applicable  international  agreements  to  which  the  United 
States  Government  is  a  party. 
"(c)  An  existing  vessel  may  retain  its  load  lines  assigned  before 
January  1,  1986,  unless  the  Secretary  decides  that  a  substantial 
change  in  the  vessel  after  those  load  lines  were  assigned  requires 
that  new  load  lines  be  assigned  under  this  chapter. 

"(d)  The  minimum  freeboard  of  an  existing  vessel  may  be  reduced 
only  if  the  vessel  complies  with  every  applicable  provision  of  this 
chapter. 

"(e)  The  Secretary  may  designate  by  regulation  specific  geographic 
areas  that  have  less  severe  weather  or  sea  conditions  and  from 
which  there  is  adequate  time  to  return  to  available  safe  harbors. 
The  Secretary  may  reduce  the  minimum  freeboard  of  a  vessel  operat- 
ing in  these  areas. 

"§  5105.  Load  line  surveys 

"(a)  The  Secretary  may  provide  for  annual,  renewal,  and  other 
load  line  surveys. 

"(b)  In  conducting  a  load  line  survey,  the  Secretary  shall  consider 
whether — 

"(1)  the  hull  and  fittings  of  the  vessel — 

"(A)  are  adequate  to  protect  the  vessel  from  the  sea;  and 
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"(B)  meet  other  requirements  the  Secretary  may  prescribe 
by  regulation; 

"(2)  the  strength  of  the  hull  is  adequate  for  all  loading  condi- 
tions; 

"(3)  the  stability  of  the  vessel  is  adequate  for  all  loading  con- 
ditions; 

"(4)  the  topsides  of  the  vessel  are  arranged  and  constructed  to 
allow  rapid  overboard  drainage  of  deck  water  in  heavy  weather; 
and 

"(5)  the  topsides  of  the  vessel  are  adequate  in  design,  arrange- 
ment, and  equipment  to  protect  crewmembers  performing  out- 
side tasks  necessary  for  safe  operation  of  the  vessel. 

"§  5106.  Load  line  certificate 

"(a)  On  finding  that  a  load  line  survey  of  a  vessel  under  this 
chapter  is  satisfactory  and  that  the  vessel's  load  lines  are  marked 
correctly,  the  Secretary  shall  issue  the  vessel  a  load  line  certificate 
and  deliver  it  to  the  owner,  master,  or  individual  in  charge  of  the 
vessel. 

"(b)  The  certificate  shall  be  maintained  as  required  by  the  Secre- 
tary. 

"§5107.  Delegation  of  authority 

"(a)  The  Secretary  shall  delegate  to  the  American  Bureau  of  Ship- 
ping or  other  similarly  qualified  organizations  the  authority  to 
assign  load  lines,  survey  vessels,  determine  that  load  lines  are 
marked  correctly,  and  issue  load  line  certificates  under  this  chapter. 

"(b)  Under  regulations  prescribed  by  the  Secretary,  a  decision  of 
an  organization  delegated  authority  under  subsection  (a)  of  this  sec- 
tion related  to  the  assignment  of  a  load  line  may  be  appealed  to  the 
Secretary. 

"(c)  For  a  vessel  intended  to  be  engaged  on  a  foreign  voyage,  the 
Secretary  may  delegate  to  another  country  thai  is  a  party  to  the 
International  Convention  on  Load  Lines,  1966,  the  authority  to 
assign  load  lines,  survey  vessels,  determine  that  the  load  lines  are 
marked  correctly,  and  issue  an  International  Load  Line  Certificate 
(1966). 

"(d)  The  Secretary  may  terminate  a  delegation  made  under  this 
section  after  giving  written  notice  to  the  organization. 

"§  5108.  Special  exemptions 

"(a)  The  Secretary  may  exempt  a  vessel  from  any  part  of  this 
chapter  when — 

"(1)  the  vessel  is  entitled  to  an  exemption  under  an  interna- 
tional agreement  to  which  the  United  States  Government  is  a 
party;  or 

"(2)  under  regulations  (including  regulations  on  special  oper- 
ations conditions)  prescribed  by  the  Secretary,  the  Secretary 
finds  that  good  cause  exists  for  granting  an  exemption. 
"(b)  When  the  Secretary  grants  an  exemption  under  this  section, 
the  Secretary  may  issue  a  certificate  of  exemption  stating  the  extent 
of  the  exemption. 

"(c)  A  certificate  of  exemption  issued  under  subsection  (b)  of  this 
section  shall  be  maintained  as  required  by  the  Secretary. 
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"§  5109.  Reciprocity  for  foreign  vessels 

"(a)  When  the  Secretary  finds  that  the  laws  and  regulations  of  a 
foreign  country  related  to  load  lines  are  similar  to  those  of  this 
chapter  and  the  regulations  prescribed  under  this  chapter,  or  when 
a  foreign  country  is  a  party  to  an  international  load  line  agreement 
to  which  the  United  States  Government  is  a  party,  the  Secretary 
shall  accept  the  load  line  marks  and  certificate  of  a  vessel  of  that 
foreign  country  as  complying  with  this  chapter  and  the  regulations 
prescribed  under  this  chapter.  The  Secretary  may  control  the  vessel 
as  provided  for  in  the  applicable  international  agreement. 

"(b)  Subsection  (a)  of  this  section  does  not  apply  to  a  vessel  of  a 
foreign  country  that  does  not  recognize  load  lines  assigned  under 
this  chapter. 

"§5110.  Submersible  vessels 

"Notwithstanding  sections  5103-5105  of  this  title,  the  Secretary 
may  prescribe  regulations  for  submersible  vessels  to  provide  a  mini- 
mum level  of  safety.  In  developing  the  regulations,  the  Secretary 
shall  consider  factors  relevant  to  submersible  vessels,  including  the 
structure,  stability,  and  watertight  integrity  of  those  vessels. 

"§  5111.  Providing  loading  information 

"The  Secretary  may  prescribe  regulations  requiring  the  owner, 
charterer,  managing  operator,  and  agent  of  a  vessel  to  provide  load- 
ing information  (including  information  on  loading  distribution,  sta- 
bility, and  margin  of  strength)  to  the  master  or  individual  in  charge 
of  the  vessel  in  a  language  the  master  or  individual  understands. 

"§  5112.  Loading  restrictions 

"(a)  A  vessel  may  not  be  loaded  in  a  way  that  submerges  the  as- 
signed load  line  or  the  place  at  which  the  load  line  is  required  to  be 
marked  on  the  vessel. 

"(b)  If  the  loading  or  stability  conditions  of  a  vessel  change,  the 
master  or  individual  in  charge  of  the  vessel,  before  moving  the 
vessel,  shall  record  in  the  official  logbook  or  other  permanent  record 
of  the  vessel — 

"(1)  the  position  of  the  assigned  load  line  relative  to  the 
water  surface;  and 

"(2)  the  draft  of  the  vessel  fore  and  aft. 
"(c)  A  vessel  may  be  operated  only  if  the  loading  distribution,  sta- 
bility, and  margin  of  strength  are  adequate  for  the  voyage  or  move- 
ment intended. 

"(d)  Subsections  (a)  and  (b)  of  this  section  do  not  apply  to  a  sub- 
mersible vessel. 

"§  5113.  Detention  of  vessels 

"(a)  When  the  Secretary  believes  that  a  vessel  is  about  to  leave  a 
place  in  the  United  States  in  violation  of  this  chapter  or  a  regula- 
tion prescribed  under  this  chapter,  the  Secretary  may  detain  the 
vessel  by  giving  notice  to  the  owner,  charterer,  managing  operator, 
agent,  master,  or  individual  in  charge  of  the  vessel. 

"(b)  A  detained  vessel  may  be  cleared  under  section  4197  of  the 
Revised  Statutes  W  App.  U.S.C.  91)  only  after  the  violation  has 
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been  corrected.  If  the  vessel  was  cleared  before  being  detained,  the 
clearance  shall  be  withdrawn. 

"(c)  Under  regulations  prescribed  by  the  Secretary,  the  owner, 
charterer,  managing  operator,  agent,  master,  or  individual  in  charge 
of  a  detained  vessel  may  petition  the  Secretary  to  review  the  deten- 
tion order. 

"(d)  After  reviewing  a  petition,  the  Secretary  may  affirm,  with- 
draw, or  change  the  detention  order.  Before  acting  on  the  petition, 
the  Secretary  may  require  any  independent  survey  that  may  be  nec- 
essary to  determine  the  condition  of  the  vessel. 

"(e)  The  owner  of  a  vessel  is  liable  for  the  cost  incident  to  a  peti- 
tion for  review  and  any  required  survey  if  the  vessel  is  found  to  be 
in  violation  of  this  chapter  or  a  regulation  prescribed  under  this 
chapter. 

"§5114.  Use  of  Customs  Service  officers  and  employees  for  enforce- 
ment 

"(a)  With  the  approval  of  the  Secretary  of  the  Treasury,  the  Secre- 
tary may  use  an  officer  or  employee  of  the  United  States  Customs 
Service  to  enforce  this  chapter  and  the  regulations  prescribed  under 
this  chapter. 

"(b)  The  Secretary  shall  consult  with  the  Secretary  of  the  Treas- 
ury before  prescribing  a  regulation  that  affects  the  enforcement  re- 
sponsibilities of  an  officer  or  employee  of  the  Customs  Service. 

"§5115.  Regulations 

"(a)  The  Secretary  may  prescribe  regulations  to  carry  out  this  part. 
"§5116.  Penalties 

"(a)  Except  as  otherwise  provided  in  this  section,  the  owner,  char- 
terer, managing  operator,  agent,  master,  and  individual  in  charge  of 
a  vessel  violating  this  chapter  or  a  regulation  prescribed  under  this 
chapter  are  each  liable  to  the  United  States  Government  for  a  civil 
penalty  of  not  more  than  $5,000.  Each  day  of  a  continuing  violation 
is  a  separate  violation.  The  vessel  also  is  liable  in  rem  for  the  penal- 
ty- 

"(b)  The  owner,  charterer,  managing  operator,  agent,  master,  and 
individual  in  charge  of  a  vessel  allowing,  causing,  attempting  to 
cause,  or  failing  to  take  reasonable  care  to  prevent  a  violation  of  sec- 
tion 5112(a)  of  this  title  are  each  liable  to  the  Government  for  a 
civil  penalty  of  not  more  than  Si 0,000  plus  an  additional  amount 
equal  to  twice  the  economic  benefit  of  the  overloading.  The  vessel 
also  is  liable  in  rem  for  the  penalty. 

"(c)  The  master  or  individual  in  charge  of  a  vessel  violating  sec- 
tion 5112(b)  of  this  title  is  liable  to  the  Government  for  a  civil  pen- 
alty of  not  more  than  $5,000.  The  vessel  also  is  liable  in  rem,  for  the 
penalty. 

"(d)  A  person  causing  or  allowing  the  departure  of  a  vessel  from  a 
place  within  the  jurisdiction  of  the  United  States  in  violation  of  a 
detention  order  issued  under  section  5113  of  this  title  shall  be  fined 
not  more  than  $10,000,  imprisoned  for  not  more  than  one  year,  or 
both. 

"(e)  A  person  causing  or  allowing  the  alteration,  concealment,  or 
removal  of  a  mark  placed  on  a  vessel  under  section  5103(b)  of  this 
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title  and  the  regulations  prescribed  under  this  chapter,  except  to 
make  a  lawful  change  or  to  escape  enemy  capture  in  time  of  war, 
shall  be  fined  not  more  than  $10,000,  imprisoned  for  not  more  than 
2  years,  or  both.  ". 

(3)  Immediately  after  part  I,  strike  "[Part  J— Reserve  for 

Measurement  of  Vessels]"  and  insert  the  following  new 

part  J: 

"Part  J— Measurement  of  Vessels 

"CHAPTER  Ul— GENERAL 

"Sec. 

"14101.  Definitions. 

"14102.  Regulations. 

"14103.  Delegation  of  authority. 

"14104.  Measurement  to  determine  application  of  a  law. 

"§14101.  Definitions 

"In  this  part — 

"(1)  'Convention'  means  the  International  Convention  on  Ton- 
nage Measurement  of  Ships,  1969. 

"(2)  'existing  vessel'  means  a  vessel  the  keel  of  which  was  laid 
or  that  was  at  a  similar  stage  of  construction  before  July  18, 
1982. 

"(3)  'Great  Lakes'  means — 
"(A)  the  Great  Lakes;  and 
"(B)  the  St.  Lawrence  River  west  of— 

"(i)  a  rhumb  line  drawn  from  Cap  des  Rosiers  to 
West  Point,  Anticosti  Island;  and 

"(ii)  on  the  north  side  of  Anticosti  Island,  the  merid- 
ian of  longitude  63  degrees  west. 
"(4)  'vessel  engaged  on  a  foreign  voyage '  means  a  vessel — 

"(A)  arriving  at  a  place  under  the  jurisdiction  of  the 
United  States  from  a  place  in  a  foreign  country; 

"(B)  making  a  voyage  between  places  outside  the  United 
States  (except  a  foreign  vessel  engaged  on  that  voyage); 

"(C)  departing  from  a  place  under  the  jurisdiction  of  the 
United  States  for  a  place  in  a  foreign  country;  or 

"(D)  making  a  voyage  between  a  place  within  a  territory 
or  possession  of  the  United  States  and  another  place  under 
the  jurisdiction  of  the  United  States  not  within  that  terri- 
tory or  possession. 

"§14102.  Regulations 

The  Secretary  may  prescribe  regulations  to  carry  out  this  part. 

"§  14103.  Delegation  of  authority 

"(a)  The  Secretary  may  delegate  to  a  qualified  person  the  author- 
ity to  measure  a  vessel  and  issue  an  International  Tonnage  Certifi- 
cate (1969)  or  other  appropriate  certificate  of  measurement  under 
this  part. 

"(b)  Under  regulations  prescribed  by  the  Secretary,  a  decision  of 
the  person  delegated  authority  under  subsection  (a)  of  this  section 
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related  to  measuring  a  vessel  or  issuing  a  certificate  may  be  ap- 
pealed to  the  Secretary. 

"(c)  For  a  vessel  intended  to  be  engaged  on  a  foreign  voyage,  the 
Secretary  may  delegate  to  another  country  that  is  a  party  to  the  Con- 
vention the  authority  to  measure  the  vessel  and  issue  an  Interna- 
tional Tonnage  Certificate  (1969)  under  chapter  143  of  this  title. 

"(d)  The  Secretary  may  terminate  a  delegation  made  under  this 
section  after  giving  written  notice  to  the  person. 

"§  14104.  Measurement  to  determine  application  of  a  law 

"When  the  application  of  a  law  of  the  United  States  to  a  vessel 
depends  on  the  vessels  tonnage,  the  vessel  shall  be  measured  under 
this  part 

"CHAPTER  US — CONVENTION  MEASUREMENT 

"Sec. 

"14301.  Application. 
"14302.  Measurement. 

"14303.  International  Tonnage  Certificate  (1969). 
" 14304.  Remeasurement. 
"14305.  Optional  regulatory  measurement. 
"14306.  Reciprocity  for  foreign  vessels. 
"14307.  Inspection  of  foreign  vessels. 

14301.  Application 

"(a)  Except  as  otherwise  provided  in  this  section,  this  chapter  ap- 
plies to  the  following: 

"(1)  a  documented  vessel 

"(2)  a  vessel  that  is  to  be  documented  under  chapter  121  of 
this  title. 

"(3)  a  vessel  engaged  on  a  foreign  voyage. 
"(b)  This  chapter  does  not  apply  to  the  following: 
"(1)  a  vessel  of  war. 

"(2)  a  vessel  of  less  than  24  meters  (79  feet)  overall  in  length. 
(3)  a  vessel  operating  only  on  the  Great  Lakes,  unless  the 
owner  requests. 

"(4)  a  vessel  (except  a  vessel  engaged  on  a  foreign  voyage)  the 
keel  of  which  was  laid  or  that  was  at  a  similar  stage  of  con- 
struction before  January  1,  1986,  unless — 
"(A)  the  owner  requests;  or 

"(B)  the  vessel  undergoes  a  change  that  the  Secretary 
finds  substantially  affects  the  vessels  gross  tonnage. 
"(5)  before  July  19,  1994,  an  existing  vessel  unless — 
"(A)  the  owner  requests;  or 

"(B)  the  vessel  undergoes  a  change  that  the  Secretary 
finds  substantially  affects  the  vessels  gross  tonnage. 
"(c)  A  vessel  made  subject  to  this  chapter  at  the  request  of  the 
owner  may  be  remeasured  only  as  provided  by  this  chapter. 

"(d)  After  July  18,  1994,  o,n  existing  vessel  (except  an  existing 
vessel  referred  to  in  subsection  (b)(5)  (A)  or  (B)  of  this  section)  may 
I  retain  its  tonnages  existing  on  July  18,  1994,  for  the  application  of 
relevant  requirements  under  international  agreements  (except  the 
Convention)  and  other  laws  of  the  United  States.  However,  if  the 
vessel  undergoes  a  change  substantially  affecting  its  tonnage  after 
July  18,  1994,  the  vessel  shall  be  remeasured  under  this  chapter. 
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"(e)  This  chapter  does  not  affect  an  international  agreement  to 
which  the  United  States  Government  is  a  party  that  is  not  in  con- 
flict with  the  Convention  or  the  application  of  IMO  Resolutions 
A.m  (XII)  of  November  19,  1981,  A.540  (XIII)  of  November  17, 
1983,  and  AMI  (XIII)  of  November  17,  1983. 

"§14302.  Measurement 

"(a)  The  Secretary  shall  measure  a  vessel  to  which  this  chapter 
applies  in  the  way  provided  by  this  chapter  and  the  Convention. 

"(b)  Except  as  provided  in  section  1602(a)  of  the  Panama  Canal 
Act  of  1979  (22  U.S.C.  3792(a)),  a  vessel  measured  under  this  chapter 
may  not  be  required  to  be  measured  under  another  law. 

"(c)  Unless  otherwise  provided  by  law,  the  measurement  of  a 
vessel  under  this  chapter  applies  to  a  law  of  the  United  States 
whose  applicability  depends  on  a  vessel's  tonnage,  if  that  law — 

(1)  becomes  effective  after  July  18,  1994;  or 

(2)  is  in  effect  before  July  19,  1994,  is  not  enumerated  in  sec- 
tion 14305  of  this  title,  and  is  identified  by  the  Secretary  by  reg- 
ulation as  a  law  to  which  this  chapter  applies. 

"§14303.  International  Tonnage  Certificate  (1969) 

"(a)  After  measuring  a  vessel  under  this  chapter,  the  Secretary 
shall  issue,  on  request  of  the  owner,  an  International  Tonnage  Cer- 
tificate (1969)  and  deliver  it  to  the  owner  or  master  of  the  vessel 

"(b)  The  certificate  shall  be  maintained  as  required  by  the  Secre- 
tary. 

"§  14304.  Remeasurement 

"(a)  To  the  extent  necessary,  the  Secretary  shall  remeasure  a  vessel 
to  which  this  chapter  applies  if— 

"(1)  the  Secretary  or  the  owner  alleges  an  error  in  its  measure- 
ment; or 

"(2)  the  vessel  or  the  use  of  its  space  is  changed  in  a  way  that 
substantially  affects  its  tonnage. 
"(b)  Except  as  provided  in  this  chapter  or  section  14504  of  this 
title,  a  vessel  that  has  been  measured  does  not  have  to  be  remea- 
sured  to  obtain  another  document  or  endorsement  under  chapter  121 
of  this  title. 

"§  14305.  Optional  regulatory  measurement 

"(a)  On  request  of  the  owner  of  a  documented  vessel  measured 
under  this  chapter,  the  Secretary  also  shall  measure  the  vessel 
under  chapter  145  of  this  title.  The  tonnages  determined  under  that 
chapter  shall  be  used  in  applying — 

"(1)  parts  A,  B,  C,  E,  F,  and  G  and  sections  12106(c)  and 
12108(c)  of  this  title; 

"(2)  section  3(d)(3)  of  the  Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  903(d)(3)); 

"(3)  section  4  of  the  Bridge  to  Bridge  Radiotelephone  Act  (33 
U.S.C.  1203(a)); 

"(4)  section  4(a)(3)  of  the  Ports  and  Waterways  Safety  Act  (33 
U.S.C.  1223(a)(3)); 

"(5)  section  4283  of  the  Revised  Statutes  of  the  United  States 
(46App.  U.S.C.  183); 
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"(6)  sections  27  and  27 A  of  the  Act  of  June  5,  1920  (46  App. 
U.S.C  883  and  883-1); 
"(7)  Act  of  July  U,  1956  (46  App.  U.S.C.  883a); 
"(8)  sections  351,  352,  355,  and  356  of  the  Ship  Radio  Act  (47 
U.S.C.  351,  352,  354,  and  354a); 

"(9)  section  403  of  the  Commercial  Fishing  Industry  Vessel 
Act  (46  U.S.C.  3302  note); 

"(10)  the  Officers'  Competency  Certificates  Convention,  1936, 
and  sections  8303  and  8304  of  this  title; 

"(11)  the  International  Convention  for  the  Safety  of  Life  at 
Sea  as  provided  by  IMCO  Resolution  A.494  (XII)  of  November 
19,  1981; 

"(12)  the  International  Convention  on  Standards  of  Training, 
Certification,  and  Watchkeeping  for  Seafarers,  1978,  as  provid- 
ed by  IMO  Resolution  A.540  (XIII)  of  November  17,  1983; 

"(13)  the  International  Convention  for  the  Prevention  of  Pol- 
lution from  Ships,  1973,  as  modified  by  the  Protocol  of  1978  Re- 
lating to  the  International  Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973,  as  provided  by  IMO  Resolution 
A.541  (XIII)  of  November  17,  1983; 

"(14)  provisions  of  law  establishing  the  threshold  tonnage 
levels  at  which  evidence  of  financial  responsibility  must  be 
demonstrated;  or 

"(15)  unless  otherwise  provided  by  law,  any  other  law  of  the 
United  States  in  effect  before  July  19,  1994,  and  not  listed  by 
the  Secretary  under  section  14302(c)  of  this  title. 
"(b)  As  long  as  the  owner  of  a  vessel  has  a  request  in  effect  under 
subsection  (a)  of  this  section,  the  tonnages  determined  under  that  re- 
quest shall  be  used  in  applying  the  other  provisions  of  law  described 
in  subsection  (a)  to  that  vessel. 

"§  14306.  Reciprocity  for  foreign  vessels 

"(a)  When  the  Secretary  finds  that  the  laws  and  regulations  of  a 
foreign  country  related  to  measurement  of  vessels  are  similar  to 
those  of  this  chapter  and  the  regulations  prescribed  under  this  chap- 
ter, or  when  a  foreign  country  is  a  party  to  the  Convention,  the  Sec- 
retary shall  accept  the  measurement  and  certificate  of  a  vessel  of 
that  foreign  country  as  complying  with  this  chapter  and  the  regula- 
tions prescribed  under  this  chapter. 

"(b)  Subsection  (a)  of  this  section  does  not  apply  to  a  vessel  of  a 
foreign  country  that  does  not  recognize  measurements  under  this 
chapter.  The  Secretary  may  apply  measurement  standards  the  Secre- 
tary considers  appropriate  to  the  vessel,  subject  to  applicable  inter- 
national agreements  to  which  the  United  States  Government  is  a 
party. 

"§  14307.  Inspection  of  foreign  vessels 

"(a)  The  Secretary  may  inspect  a  vessel  of  a  foreign  country  to 
I  verify  that — 

"(1)  the  vessel  has  an  International  Tonnage  Certificate  (1969) 
and  the  main  characteristics  of  the  vessel  correspond  to  the  in- 
formation in  the  certificate;  or 

"(2)  if  the  vessel  is  from  a  country  not  a  party  to  the  Conven- 
tion, the  vessel  has  been  measured  under  laws  and  regulations 
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similar  to  those  of  this  chapter  and  the  regulations  prescribed 
under  this  chapter. 
"(b)  For  a  vessel  of  a  country  that  is  a  party  to  the  Convention,  if 
the  inspection  reveals  that  the  vessel  does  not  have  an  International 
Tonnage  Certificate  (1969)  or  that  the  main  characteristics  of  the 
vessel  differ  from  those  stated  on  the  certificate  or  other  records  in  a 
way  that  increases  the  gross  or  net  tonnage  of  the  vessel,  the  Secre- 
tary promptly  shall  inform  the  country  whose  flag  the  vessel  is 
flying. 

"(c)  For  a  vessel  of  a  country  not  a  party  to  the  Convention — 

"(1)  if  the  vessel  has  been  measured  under  laws  and  regula- 
tions that  the  Secretary  finds  are  similar  to  those  of  this  chap- 
ter and  the  regulations  prescribed  under  this  chapter,  the  vessel 
shall  be  deemed  to  have  been  issued  an  International  Tonnage 
Certificate  (1969);  and 

"(2)  if  the  vessel  has  not  been  measured  as  described  in  clause 
(1)  of  this  subsection,  the  Secretary  may  measure  the  vessel. 
"(d)  An  inspection  under  this  section  shall  be  conducted  in  a  way 
that  does  not  delay  a  vessel  of  a  country  that  is  a  party  to  the  Con- 
vention. 

"CHAPTER  U5 — REGULATORY  MEASUREMENT 
"SUBCHAPTER  I— GENERAL 

"Sec. 

"14501.  Application. 

"14502.  Measurement. 

"14503.  Certificate  of  measurement. 

"14504-  Remeasurement. 

"SUBCHAPTER  II— FORMAL  SYSTEMS 

"14511.  Application. 

"14512.  Standard  tonnage  measurement. 
"14513.  Dual  tonnage  measurement. 

"SUBCHAPTER  III— SIMPLIFIED  SYSTEM 

"14521.  Application. 
"14522.  Measurement. 

"SUBCHAPTER  I— GENERAL 
"§  14501.  A pplica  tion 

"This  chapter  applies  to  the  following: 

"(1)  a  vessel  not  measured  under  chapter  143  of  this  title  if— 
"(A)  the  vessel  is  to  be  documented  under  chapter  121  of 
this  title;  or 

"(B)  the  application  of  a  law  of  the  United  States  to  the 
vessel  depends  on  the  vessel 's  tonnage. 
"(2)  a  vessel  measured  under  chapter  143  of  this  title  if  the 
owner  requests  that  the  vessel  also  be  measured  under  this 
chapter  as  provided  in  section  14305  of  this  title. 

"§14502.  Measurement 

"The  Secretary  shall  measure  a  vessel  to  which  this  chapter  ap- 
plies in  the  way  provided  by  this  chapter. 
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"§  14503.  Certificate  of  measurement 

"The  Secretary  shall  prescribe  the  certificate  to  be  issued  as  evi- 
dence of  a  vessels  measurement  under  this  chapter. 

"§  14504.  Remeasurement 

"(a)  To  the  extent  necessary,  the  Secretary  shall  remeasure  a  vessel 
to  which  this  chapter  applies  if— 

"(1)  the  Secretary  or  the  owner  alleges  an  error  in  its  measure- 
ment; 

"(2)  the  vessel  or  the  use  of  its  space  is  changed  in  a  way  that 
substantially  affects  its  tonnage; 

"(3)  after  being  measured  under  subchapter  III  of  this  chap- 
ter, the  vessel  becomes  subject  to  subchapter  II  of  this  chapter 
because  the  vessel  or  its  use  is  changed;  or 

"(If)  although  not  required  to  be  measured  under  subchapter 
II  of  this  chapter,  the  vessel  was  measured  under  subchapter  II 
and  the  owner  requests  that  the  vessel  be  measured  under  sub- 
chapter III  of  this  chapter. 
"(b)  Except  as  provided  in  this  section  and  chapter  143  of  this 
title,  a  vessel  that  has  been  measured  does  not  have  to  be  remea- 
sured  to  obtain  another  document  or  endorsement  under  chapter  121 
of  this  title. 

"SUBCHAPTER  II— FORMAL  SYSTEMS 
"§  14511.  Application 

"This  subchapter  applies  to  a  vessel  described  in  section  14501  of 
this  title  if— 

"(1)  the  owner  requests;  or 
"(2)  the  vessel  is— 

"(A)  self-propelled; 

"(B)  at  least  24  meters  (79  feet)  overall  in  length;  and 
"(C)  not  operated  only  for  pleasure. 

"§  14512.  Standard  tonnage  measurement 

"(a)  The  Secretary  shall  prescribe  regulations  for  measuring  the 
gross  and  net  tonnages  of  a  vessel  under  this  subchapter.  The  regu- 
lations shall  provide  for  tonnages  comparable  to  the  tonnages  that 
could  have  been  assigned  under  sections  4151  and  4153  of  the  Re- 
vised Statutes  of  the  United  States,  as  sections  4151  and  4153  exist- 
ed immediately  before  the  enactment  of  this  section. 

"(b)  On  application  of  the  owner  or  master  of  a  vessel  of  the 
United  States  used  in  foreign  trade,  the  Secretary  may  attach  an  ap- 
pendix to  the  vessel's  register  stating  the  measurement  of  spaces 
that  may  be  deducted  from  gross  tonnage  under  laws  and  regula- 
tions of  other  countries  but  not  under  those  of  the  United  States. 

"§  14513.  Dual  tonnage  measurement 

"(a)  On  application  by  the  owner  and  approval  by  the  Secretary, 
the  tonnage  of  spaces  prescidbed  by  the  Secretary  may  be  excluded  in 
measuring  under  th  is  section  the  gross  tonnage  of  a  vessel  measured 
under  section  14512  of  this  title.  The  spaces  prescribed  by  the  Secre- 
tary shall  be  comparable  to  the  spaces  that  could  have  been  ex- 
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eluded  under  section  2  of  the  Act  of  September  29,  1965  (Public  Law 
89-219,  79  Stat.  891),  as  section  2  existed  immediately  before  the  en- 
actment of  this  section. 

"(b)  The  Secretary  shall  prescribe  the  design,  location,  and  dimen- 
sions of  the  tonnage  mark  to  be  placed  on  a  vessel  measured  under 
this  section. 

"(c)(1)  If  a  vessels  tonnage  mark  is  below  the  uppermost  part  of 
the  load  line  marks,  each  certificate  stating  the  vessels  tonnages 
shall  state  the  gross  and  net  tonnages  when  the  mark  is  submerged 
and  when  it  is  not  submerged. 

"(2)  Except  as  provided  in  paragraph  (1)  of  this  subsection,  a  cer- 
tificate stating  a  vessels  tonnages  may  state  only  one  set  of  gross 
and  net  tonnages. 

"SUBCHAPTER  III— SIMPLIFIED  SYSTEM 
"§14521.  Application 

"This  subchapter  applies  to  a  vessel  described  in  section  14501  of 
this  title  that  is  not  measured  under  subchapter  II  of  this  chapter. 

"§14522.  Measurement 

"(a)  In  this  section,  "length  "  means  the  horizontal  distance  of  the 
hull  between  the  foremost  part  of  the  stem  and  the  aftermost  part  of 
the  stern,  excluding  fittings  and  attachments. 

"(b)(1)  The  Secretary  shall  assign  gross  and  net  tonnages  to  a 
vessel  based  on  its  length,  breadth,  depth,  other  dimensions,  and  ap- 
propriate coefficients. 

"(2)  The  Secretary  shall  prescribe  the  way  dimensions  (except 
length)  are  measured  and  which  coefficients  are  appropriate. 

"(c)  The  resulting  gross  tonnages,  taken  as  a  group,  reasonably 
shall  reflect  the  relative  internal  volumes  of  the  vessels  measured 
under  this  subchapter.  The  resulting  net  tonnages  shall  be  in  ap- 
proximately the  same  ratios  to  corresponding  gross  tonnages  as  are 
the  net  and  gross  tonnages  of  comparable  vessels  measured  under 
subchapter  II  of  this  chapter. 

"(d)  Under  regulations  prescribed  by  the  Secretary,  the  Secretary 
may  determine  the  gross  and  net  tonnages  of  a  vessel  representative 
of  a  designated  class,  model,  or  type,  and  then  assign  those  gross 
and  net  tonnages  to  other  vessels  of  the  same  class,  model,  or  type. 

' 'CHAPTER  H  7 — PENALTIES 

"Sec. 

"14701.  General  violation. 
"14702.  False  statements. 

"§14701.  General  violation 

"The  owner,  charterer,  managing  operator,  agent,  master,  and  in- 
dividual in  charge  of  a  vessel  violating  this  part  or  a  regulation  pre- 
scribed under  this  part  are  each  liable  to  the  United  States  Govern- 
ment for  a  civil  penalty  of  not  more  than  $20,000.  Each  day  of  a 
continuing  violation  is  a  separate  violation.  The  vessel  also  is  liable 
in  rem  for  the  penalty. 
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"§14702.  False  statements 

"A  person  knowingly  making  a  false  statement  or  representation 
in  a  matter  in  which  a  statement  or  representation  is  required  by 
this  part  or  a  regulation  prescribed  under  this  part  is  liable  to  the 
United  States  Government  for  a  civil  penalty  of  not  more  than 
$20,000  for  each  false  statement  or  representation.  The  vessel  also  is 
liable  in  rem  for  the  penalty.  ". 

SEC.  5102.  CONFORMING  AND  MISCELLANEOUS  AMENDMENTS. 

(a)  Title  14,  United  States  Code,  is  amended  as  follows: 

(1)  In  the  analysis  of  chapter  17,  add  the  following  after  item 
663: 

"661  User  fees.". 

(2)  In  section  651,  strike  "preceding  fiscal  year. "  and  substi- 
tute "preceding  fiscal  year,  including  amounts  collected  as  pro- 
vided under  section  664  of  this  title.  ". 

(3)  After  section  663,  add  the  following  new  section: 

"§664.  User  fees 

"(a)  A  fee  or  charge  for  a  service  or  thing  of  value  provided  by  the 
Coast  Guard  shall  be  prescribed  as  provided  in  section  9701  of  title 
31. 

"(b)  Amounts  collected  by  the  Secretary  for  a  service  or  thing  of 
value  provided  by  the  Coast  Guard  shall  be  deposited  in  the  general 
fund  of  the  Treasury  as  proprietary  receipts  of  the  department  in 
which  the  Coast  Guard  is  operating  and  ascribed  to  Coast  Guard 
activities. 

"(c)  Before  January  1  of  each  year,  the  Secretary  shall  submit  a 
report  to  the  Committee  on  Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  and  the  Committee  on  Commerce,  Science, 
and  Transportation  of  the  Senate  that  includes — 

"(1)  a  verification  of  each  activity  for  which  a  fee  or  charge  is 
collected  stating — 

"(A)  the  amount  collected  in  the  prior  fiscal  year;  and 
"(B)  that  the  amount  spent  on  that  activity  in  that  fiscal 
year  is  not  less  than  the  amount  collected;  and 
"(2)  the  amount  expected  to  be  collected  in  the  current  fiscal 
year  for  each  activity  for  which  a  fee  or  charge  is  expected  to  be 
collected. ". 

(b)  Title  46,  United  States  Code,  is  amended  as  follows: 

(1)  In  section  2101— 

(A  )  between  clauses  (20)  and  (21),  insert  the  following  new 
clause: 

"(20a)  'overall  in  length '  means — 

"(A)  for  a  foreign  vessel  or  a  vessel  engaged  on  a  foreign 
voyage,  the  greater  of— 

"(i)  96  percent  of  the  length  on  a  water  line  at  85  per- 
cent of  the  least  molded  depth  measured  from  the  top 
of  the  keel  (or  on  a  vessel  designed  with  a  rake  of  keel, 
on  a  waterline  parallel  to  the  designed  waterline);  or 

"(ii)  the  length  from  the  fore  side  of  the  stem  to  the 
axis  of  the  rudder  stock  on  that  waterline;  and 
"(B)  for  any  other  vessel,  the  horizontal  distance  of  the 
hull  between  the  foremost  part  of  the  stem  and  the  after- 
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most  part  of  the  stern,  excluding  fittings  and  attach- 
ments. ";  and 

(B)  add  at  the  end  the  following  new  clause: 
"(47)  'vessel  of  war'  means  a  vessel — 

"(A)  belonging  to  the  armed  forces  of  a  country; 

"(B)  bearing  the  external  marks  distinguishing  vessels  of 
war  of  that  country; 

"(C)  under  the  command  of  an  officer  commissioned  by 
the  government  of  that  country  and  whose  name  appears  in 
the  appropriate  service  list  or  its  equivalent;  and 

"(D)  staffed  by  a  crew  under  regular  armed  forces  disci- 
pline. ". 

(2)  Section  2102  is  amended  by  striking  "chapters  43"  and 
substituting  "chapters  37,  43,  51, ". 

(3)  In  section  2109,  strike  "This"  and  substitute  "Except  as 
otherwise  provided,  this  ". 

(4)  In  section  2110— 

(A)  strike  "examination  of  vessels"  and  substitute  "exam- 
ination of  vessels  under  part  B  of  this  subtitle";  and 

(B)  strike  "measurement  or". 

(5)  Section  3701  (5)  and  (6)  is  repealed. 

(6)  In  section  12102— 

(A)  insert  the  subsection  designation  "(a)"  at  the  begin- 
ning of  the  text  of  the  section;  and 

(B)  add  at  the  end  of  the  section  the  following  new  sub- 
section: 

"(b)  A  vessel  is  eligible  for  documentation  only  if  it  has  been 
measured  under  part  J  of  this  subtitle.  However,  the  Secretary  may 
issue  a  temporary  certificate  of  documentation  for  a  vessel  before  it 
is  measured. ". 

SEC  5103.  MISCELLANEOUS  PROVISIONS. 

(a)  Laws  effective  after  January  1,  1986,  that  are  inconsistent 
with  this  subtitle  supersede  this  subtitle  to  the  extent  of  the  incon- 
sistency. 

(b)  A  reference  to  a  law  replaced  by  this  subtitle,  including  a  ref- 
erence in  a  regulation,  order,  or  other  law,  is  deemed  to  refer  to  the 
corresponding  provision  of  this  subtitle. 

(c)  An  order,  rule,  or  regulation  in  effect  under  a  law  replaced  by 
this  subtitle  continues  in  effect  under  the  corresponding  provision  of 
this  subtitle  until  repealed,  amended,  or  superseded. 

(d)  An  action  taken  or  an  offense  committed  under  a  law  replaced 
by  this  subtitle  is  deemed  to  have  been  taken  or  committed  under 
the  corresponding  provision  of  this  subtitle. 

(e)  An  inference  of  legislative  construction  is  not  to  be  drawn  by 
reason  of  the  caption  or  catch  line  of  a  provision  enacted  by  this 
subtitle. 

(f)  If  a  provision  enacted  by  this  subtitle  is  held  invalid,  all  valid 
provisions  that  are  severable  from  the  invalid  provision  remain  in 
effect.  If  a  provision  of  this  subtitle  is  held  invalid  in  one  or  more 
of  its  applications,  the  provision  remains  in  effect  in  all  valid  appli- 
cations that  are  severable  from  the  invalid  application  or  applica- 
tions. 

(g)  The  Secretary  of  Transportation  shall — 
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(1)  before  July  19,  1990,  submit  to  Congress — 

(A)  a  study  of— 

(i)  the  impact  of  applying  vessel  tonnage  determined 
under  chapter  143  of  title  46  (as  enacted  by  section  5101 
of  this  subtitle),  United  States  Code,  in  laws  of  the 
United  States  that  contain  provisions  based  on  ton- 
nage, including  an  analysis  of  the  number  and  types  of 
vessels  that  would  become  subject  to  additional  laws  or 
more  stringent  requirements  because  of  that  applica- 
tion; and 

(ii)  the  extent  to  which  the  tonnage  thresholds  in 
laws  of  the  United  States  whose  application  is  based 
on  tonnage  would  have  to  be  raised  so  that  additional 
vessels  would  not  become  subject  to  those  laws  if  their 
application  is  based  on  tonnage  determined  under 
chapter  143;  and 

(B)  a  recommendation  of  the  levels  to  which  the  tonnage 
thresholds  in  laws  of  the  United  States  whose  application 
is  based  on  tonnage  should  be  raised  if  a  complete  conver- 
sion to  the  International  Convention  measurement  system 
under  chapter  143  is  made; 

(2)  in  conducting  the  study  under  clause  (1)  of  this  subsection, 
consult  with  representatives  of  the  private  sector  having  experi- 
ence with  the  operation  of  vessels  likely  to  be  affected  by  laws  of 
the  United  States  whose  application  is  based  on  tonnage;  and 

(3)  before  July  19,  1988,  submit  to  Congress  an  interim 
progress  report  on  the  study  conducted  under  clause  (1)  of  this 
subsection. 

SEC.  5104.  REPEALS. 

(a)  The  repeal  of  a  law  by  this  subtitle  may  not  be  construed  as  a 
legislative  implication  that  the  provision  was  or  was  not  in  effect 
before  its  repeal. 

(b)  The  laws  specified  in  the  following  schedule  are  repealed, 
except  for  rights  and  duties  that  matured,  penalties  that  were  in- 
curred, and  proceedings  that  were  begun  before  the  date  of  enact- 
ment of  this  subtitle: 

Revised  Statutes 


Revised  Statutes  Section  States  Code  Sec^°" 


4U8   A6APP.  71 

4149   46APP.  72 

4151   46App.  75 

4153   46App.  77 

4154   46APP.  81 
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Statutes  at  Large 


Statutes  at  United  States  Code 


Date  Chapter  or  Public  Law  Section   

Vol~  Paee  Title  Section 
ume  8 


1882 

Aug.  5 

398  2 

99 

oUU 

46  App. 

S  1 

1935 

Aug.  27 

7 47  

  49 

888 

46App. 

88-88i 

1965 

Sept.  29 

89-219  

  79 

891 

46  App. 

72,  74,  77, 

83-83k 

1973 

Oct.  1 

93-115  

  87 

418 

46  App. 

86-86i 

1976 

Sept.  10 

94-406   8  

  90 

1236 

46  App. 

420 

Subtitle  C — Establishment  of  a  Timetable  for  Completion  of  Coast 
Guard  Offshore  Safety  Studies 

SEC.  5201.  REGULATIONS. 

(a)  Deadline  for  Effectiveness. — The  Secretary  of  the  depart- 
ment in  which  the  Coast  Guard  is  operating  (hereafter  in  this  sub- 
title referred  to  as  the  ''Secretary")  shall  issue  final  regulations,  to 
become  effective  before  September  1,  1987,  relating  to  the  evacuation 
of  personnel  as  provided  for  in  the  advance  notice  of  proposed  rule- 
making regarding  the  revision  of  the  regulations  on  outer  Continen- 
tal Shelf  activities  (50  Fed.  Reg.  9290  (1985)),  published  March  7, 
1985. 

(b)  Consideration  of  Standby  Vessels  for  Evacuation. — Ln 
preparing  regulations  referred  to  in  subsection  (a),  the  Secretary 
shall  consider  requiring  standby  vessels  for  the  evacuation  of  per- 
sonnel from  manned  installations  on  the  outer  Continental  Shelf. 

SEC.  5202.  REPORTS  TO  CONGRESS. 

(a)  Preliminary  Report. — The  Secretary  shall,  before  December 
31,  1986,  submit  to  the  Congress  a  report  setting  forth  the  progress 
made  in  preparing  the  regulations  referred  to  in  section  5201(a). 

(b)  Final  Report. — The  Secretary  shall,  before  September  1,  1987, 
submit  to  the  Congress  a  report  setting  forth  the  justification  for  the 
manned  installation  evacuation  procedures  contained  in  the  final 
regulations  referred  to  in  section  5201(a). 

TLTLE  VL—CLVLL  SERVLCE,  POSTAL  SERVICE,  AND 
GOVERNMENTAL  AFFALRS  GENERALLY 

Subtitle  A — Civil  Service  and  Postal  Service 

SEC.  6001.  ELECTIONS  TO  CONTRIBUTE  TO  THE  THRIFT  SA  VINGS  FUND. 

(a)  Participants  in  the  Federal  Employees'  Retirement 
System. — (1)  Paragraph  (4)  of  section  8432(b)  of  title  5,  United 
States  Code  (as  added  by  Public  Law  99-335),  is  amended — 
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(A)  by  inserting  "(A)"  after  "(4)"; 

(B)  by  inserting  "continues  as  an  employee  or  Member  without 
a  break  in  service  through  April  1,  1987, "  in  the  first  sentence 
after  "January  1,  1987,  "; 

(C)  by  striking  out  "January  1,  1987. "  in  the  second  sentence 
and  inserting  in  lieu  thereof  "April  1,  1987.  "; 

(D)  by  striking  out  "the  last  day  of  that  election  period. "  in 
the  third  sentence  and  inserting  in  lieu  thereof  "the  date  on 
which  the  employee  or  Member  makes  that  election.  ";  and 

(E)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(B)  Notwithstanding  subsection  (a),  the  maximum  amount  that 
an  employee  or  Member  may  contribute  during  any  pay  period 
which  begins  on  or  after  April  1,  1987,  and  before  October  1,  1987, 
pursuant  to  an  election  made  during  the  election  period  provided 
under  subparagraph  (A)  is  the  amount  equal  to  15  percent  of  such 
individual's  basic  pay  for  such  pay  period.  ". 

(2)  Section  8432(c)  of  title  5,  United  States  Code,  is  amended — 

(A)  in  paragraph  (1) — 

(i)  by  inserting  "(A)"  after  "(c)(1)";  and 

(ii)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraphs: 

"(B)  In  the  case  of  each  employee  or  Member  who  is  an  employee 
or  Member  on  January  1,  1987,  and  continues  as  an  employee  or 
Member  without  a  break  in  service  through  April  1,  1987,  the  em- 
ploying agency  shall  contribute  to  the  Thrift  Savings  Fund  for  the 
benefit  of  such  employee  or  Member  the  amount  equal  to  1  percent 
of  the  total  basic  pay  paid  to  such  employee  or  Member  for  that 
period  of  service. 

"(C)  If  an  employee  or  Member — 

"(i)  is  an  employee  or  Member  on  January  1,  1987; 
"(ii)  separates  from  Government  employment  before  April  1, 
1987;  and 

"(Hi)  before  separation,  completes  the  number  of  years  of  civil- 
ian service  applicable  to  such  employee  or  Member  under  sub- 
paragraph (A)  or  (B)  of  subsection  (g)(2), 
the  employing  agency  shall  contribute  to  the  Thrift  Savings  Fund 
for  the  benefit  of  such  employee  or  Member  the  amount  equal  to  1 
percent  of  the  total  basic  pay  paid  to  such  employee  or  Member  for 
service  performed  on  or  after  January  1,  1987,  and  before  the  date  of 
the  separation. ";  and 

(B)  in  paragraph  (2),  by  inserting  after  subparagraph  (B)  the 
following: 

"(C)  Notwithstanding  subparagraph  (B),  the  amount  contributed 
under  subparagraph  (A)  by  an  employing  agency  with  respect  to  any 
contribution  made  by  an  employee  or  Member  during  any  pay  period 
which  begins  after  the  date  on  which  such  employee  or  Member 
makes  an  election  under  subsection  (b)(4)  and  before  July  1,  1987, 
shall  be  the  amount  equal  to  the  sum  of— 

"(i)  two  times  such  portion  of  the  total  amount  of  the  employ- 
ee's or  Member's  contribution  as  does  not  exceed  3  percent  of 
such  employee's  or  Member's  basic  pay  for  such  pay  period;  and 
"(ii)  such  portion  of  the  total  amount  of  the  employee's  or 
Member's  contributions  as  exceeds  3 percent,  but  does  not  exceed 
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5  percent,  of  such  employee's  or  Member's  basic  pay  for  such  pay 
period. ". 

(3)  The  contributions  required  to  be  made  to  the  Thrift  Savings 
Fund  under  paragraphs  (1)(B),  (1)(C),  and  (3)  of  section  8432(c)  of 
title  5,  United  States  Code,  shall  be  made  as  soon  as  practicable 
during  the  15-day  period  which  begins  on  April  1,  1987. 

(b)  Participants  in  the  Civil  Service  Retirement  and  Dis- 
ability System.— Section  206(b)  of  the  Federal  Employees'  Retire- 
ment System  Act  of  1986  (Public  Law  99-335)  is  amended  to  read  as 
follows: 

il(b)(l)  An  election  may  first  be  made  by  an  employee  of  the  Feder- 
al Government  or  a  Member  of  Congress  under  subsection  (a)(2)  of 
section  8351  of  title  5,  United  States  Code  (as  added  by  subsection 
(a)(1)),  during  an  election  pteriod  prescribed  for  the  purposes  of  this 
subsection  by  the  Executive  Director  of  the  Federal  Retirement 
Thrift  Investment  Board.  Such  period  shall  begin  on  April  1,  1987. 

(2)  An  election  made  by  an  employee  or  Member  as  provided  in 
paragraph  (1)  shall  take  effect  on  the  first  day  of  the  employee's  or 
Member's  first  pay  period  which  begins  on  or  after  the  date  of  such 
election. 

"(3)  Notwithstanding  section  8351(b)(2)  of  title  5,  United  States 
Code  (as  added  by  subsection  (a)(1)),  the  maximum  amount  that  an 
employee  or  Member  may  contribute  during  any  pay  period  which 
begins  on  or  after  April  1,  1987,  and  before  October  1,  1987,  pursu- 
ant to  an  election  made  during  the  election  period  provided  under 
paragraph  (1)  is  the  amount  equal  to  7.5  percent  of  such  individ- 
ual's basic  pay  for  such  pay  period.  ". 

(c)  Inapplicability  of  Limitation  on  Number  of  Elections 
Within  a  Six-Month  Period. — (1)  The  requirement  to  make  contri- 
butions for  a  6-month  period  after  an  election,  as  provided  in  sub- 
section (a)  of  section  8432  of  title  5,  United  States  Code,  shall  not 
apply  to  contributions  made  pursuant  to  an  election  made  during 
the  period  provided  in  subsection  (b)(4)  of  such  section  or  206(b)  of 
the  Federal  Employees '  Retirement  System  Act  of  1986. 

(2)  The  first  election  period  prescribed  under  section  8432(b)(1)  of 
title  5,  United  States  Code,  shall  commence  on  July  1,  1987. 

(3)  Each  employee  or  Member  who  makes  an  election  referred  to  in 
paragraph  (1)  may  make  an  election  under  section  8432(b)(1)  of  title 
5,  United  States  Code,  during  the  election  period  that  begins  on  July 
1,  1987. 

(d)  Regulations. — The  Executive  Director  of  the  Federal  Retire- 
ment Thrift  Investment  Board  may  prescribe  regulations  to  carry 
out  subsections  (a),  (b),  and  (c)  and  the  amendments  made  by  subsec- 
tions (a)  and  (b). 

(e)  Budget  of  the  Federal  Employees'  Thrift  Investment 
Board. — Section  8472  of  title  5,  United  States  Code,  is  amended  by- 
adding  at  the  end  thereof  the  following: 

"(i)  The  Board  shall  prepare  and  submit  to  the  President,  and,  at 
the  same  time,  to  the  appropriate  committees  of  Congress,  an  annual 
budget  of  the  expenses  and  other  items  relating  to  the  Board  which 
shall  be  included  as  a  separate  item  in  the  budget  required  to  be 
transmitted  to  the  Congress  under  section  1105  of  title  31. 

"(j)  The  Board  may  submit  to  the  President,  and,  at  the  same 
time,  shall  submit  to  each  House  of  the  Congress,  any  legislative  rec- 
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ommendations  of  the  Board  relating  to  any  of  its  functions  under 
this  title  or  any  other  provision  of  law.  ". 

(f)  Effective  Date. — This  section,  other  than  subsection  (d),  and 
the  amendments  made  by  this  section  shall  take  effect  on  January 
I  1987. 

SEC.  6002.  CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND. 

(a)  Investment  and  Restoration  of  the  Fund.— Section  8348  of 
title  5,  United  States  Code,  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 

"(j)(l)  Notwithstanding  subsection  (c)  of  this  section,  the  Secretary 
of  the  Treasury  may  suspend  additional  investment  of  amounts  in 
the  Fund  if  such  additional  investment  could  not  be  made  without 
causing  the  public  debt  of  the  United  States  to  exceed  the  public 
debt  limit. 

"(2)  Any  amounts  in  the  Fund  which,  solely  by  reason  of  the 
public  debt  limit,  are  not  invested  shall  be  invested  by  the  Secretary 
of  the  Treasury  as  soon  as  such  investments  can  be  made  without 
exceeding  the  public  debt  limit. 

"(3)  Upon  expiration  of  the  debt  issuance  suspension  period,  the 
Secretary  of  the  Treasury  shall  immediately  issue  to  the  Fund  obli- 
gations under  chapter  31  of  title  31  that  (notwithstanding  subsec- 
tion (d)  of  this  section)  bear  such  interest  rates  and  maturity  dates 
as  are  necessary  to  ensure  that,  after  such  obligations  are  issued,  the 
holdings  of  the  Fund  will  replicate  to  the  maximum  extent  practica- 
ble the  obligations  that  would  then  be  held  by  the  Fund  if  the  sus- 
pension of  investment  under  paragraph  (1)  of  this  subsection,  and 
any  redemption  or  disinvestment  under  subsection  (k)  of  this  section 
for  the  purpose  described  in  such  paragraph,  during  such  period 
had  not  occurred. 

"(4)  On  the  first  normal  interest  payment  date  after  the  expiration 
of  any  debt  issuance  suspension  period,  the  Secretary  of  the  Treasury 
shall  pay  to  the  Fund,  from  amounts  in  the  general  fund  of  the 
Treasury  of  the  United  States  not  otherwise  appropriated,  an 
amount  determined  by  the  Secretary  to  be  equal  to  the  excess  of— 
"(A)  the  net  amount  of  interest  that  would  have  been  earned 
by  the  Fund  during  such  debt  issuance  suspension  period  if— 
"(i)  amounts  in  the  Fund  that  were  not  invested  during 
such  debt  issuance  suspension  period  solely  by  reason  of  the 
public  debt  limit  had  been  invested,  and 

"(ii)  redemptions  and  disinvestments  with  respect  to  the 
Fund  which  occurred  during  such  debt  issuance  suspension 
period  solely  by  reason  of  the  public  debt  limit  had  not  oc- 
curred, over 

"(B)  the  net  amount  of  interest  actually  earned  by  the  Fund 
during  such  debt  issuance  suspension  period. 
"(5)  For  purposes  of  this  subsection  and  subsections  (k)  and  (I)  of 
this  section — 

"(A)  the  term  'public  debt  limit'  means  the  limitation  im- 
posed by  section  3101(b)  of  title  31;  and 

"(B)  the  term  'debt  issuance  suspension  period'  means  any 
period  for  which  the  Secretary  of  the  Treasury  determines  for 
purposes  of  this  subsection  that  the  issuance  of  obligations  of 
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the  United  States  may  not  be  made  without  exceeding  the 
public  debt  limit ". 

(b)  Sales  and  Redemptions  by  the  Fund.— Section  8348  of  title 
5,  United  States  Code,  as  amended  by  subsection  (a),  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(k)(l)  Subject  to  paragraph  (2)  of  this  subsection,  the  Secretary  of 
the  Treasury  may  sell  or  redeem  securities,  obligations,  or  other  in- 
vested assets  of  the  Fund  before  maturity  in  order  to  prevent  the 
public  debt  of  the  United  States  from  exceeding  the  public  debt 
limit. 

"(2)  The  Secretary  may  sell  or  redeem  securities,  obligations,  or 
other  invested  assets  of  the  Fund  under  paragraph  (1)  of  this  subsec- 
tion only  during  a  debt  issuance  suspension  period,  and  only  to  the 
extent  necessary  to  obtain  any  amount  of  funds  not  exceeding  the 
amount  equal  to  the  total  amount  of  the  payments  authorized  to  be 
made  from  the  Fund  under  the  provisions  of  this  subchapter  or 
chapter  84  of  this  title  or  related  provisions  of  law  during  such 
period.  A  sale  or  redemption  may  be  made  under  this  subsection 
even  if,  before  the  sale  or  redemption,  there  is  a  sufficient  amount 
in  the  Fund  to  ensure  that  such  payments  are  made  in  a  timely 
manner. ". 

(c)  Reports  Regarding  the  Operation  and  Status  of  the 
Fund. — Section  8348  of  title  5,  United  States  Code,  as  amended  by 
subsections  (a)  and  (b),  is  further  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(IXD  The  Secretary  of  the  Treasury  shall  report  to  Congress  on 
the  operation  and  status  of  the  Fund  during  each  debt  issuance  sus- 
pension period  for  which  the  Secretary  is  required  to  take  action 
under  paragraph  (3)  or  (4)  of  subsection  (j)  of  this  section.  The  report 
shall  be  submitted  as  soon  as  possible  after  the  expiration  of  such 
period,  but  not  later  than  the  date  that  is  30  days  after  the  first 
normal  interest  payment  date  occurring  after  the  expiration  of  such 
period.  The  Secretary  shall  concurrently  transmit  a  copy  of  such 
report  to  the  Comptroller  General  of  the  United  States. 

"(2)  Whenever  the  Secretary  of  the  Treasury  determines  that,  by 
reason  of  the  public  debt  limit,  the  Secretary  will  be  unable  to  fully 
comply  with  the  requirements  of  subsection  (c)  of  this  section,  the 
Secretary  shall  immediately  notify  Congress  of  the  determination. 
The  notification  shall  be  made  in  writing. ". 

SEC.  6003.  CHANGE  IN  METHOD  BY  WHICH  REVENUE  FOREGONE  IS  COM- 
PUTED FOR  CERTAIN  CA  TEGORIES  OF  MAIL. 

(a)  In  General. — Section  3626  of  title  39,  United  States  Code,  is 
amended  by  adding  at  the  end  the  following: 
"(iXV  As  used  in  this  subsection — 

"(A)  'reduced-rate  category'  means  any  class  of  mail  or  kind 
of  mailer  for  which  a  rate  schedule  is  established  under  subsec- 
tion (a)  of  this  section;  and 

"(B)  'regular-rate  category'  means  any  class  or  kind  of  mail 
other  than  a  class  or  kind  referred  to  in  section  2401(c)  of  this 
title. 

"(2)  This  subsection  shall  be  used  in  determining  the  costs  recov- 
ered by  revenues  plus  appropriations  for  the  reduced-rate  categories, 
for  the  purpose  of  distinguishing  costs  to  be  recovered  from  rates 


68 


and  fees  for  regular-rate  categories  under  this  chapter,  and  for  the 
purpose  of  determining  the  appropriation  requests  under  section 
2401(c)  of  this  title  relating  to  the  reduced-rate  categories.  It  shall  be 
assumed  that  the  combination  of  postage  and  appropriations  to  be 
received  for  each  of  the  reduced-rate  categories  will  bear  the  same 
ratio  to  the  costs  attributed  as  required  by  section  3622(b)(3)  of  this 
title  to  such  respective  categories,  as  the  revenues  to  be  received  from 
the  most  closely  corresponding  regular-rate  category,  as  estimated  in 
determining  the  rates  for  such  category,  bear  to  the  costs  attributed 
to  that  regular-rate  category  as  required  by  section  3622(b)(3)  of  this 
title. ". 

(b)  Conforming  Amendment. — Section  2401(c)  of  title  39,  United 
States  Code,  is  amended  by  striking  "3626"  and  inserting  "3626(a)- 
(h)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  January  1,  1989,  or  on  the  effective  date  of  the  next 
general  change  in  rates  and  fees  under  sections  3622  and,  3625  of 
title  39,  United  States  Code,  whichever  is  sooner. 

SEC.  6004.  APPLICABILITY  OF  CERTAIN  LIMITATIONS. 

Section  315  of  the  Federal  Election  Campaign  Act  of  1971  (2 
U.S.C  441a)  shall  not  apply  with  respect  to  any  transfer  of  funds 
from  the  principal  campaign  committee  of  the  incumbent  candidate 
for  the  office  of  Representative  who  dies  in  January  1985  to  the 
principal  campaign  committee  of  his  surviving  spouse,  who  was  a 
candidate  for  such  office. 

Subtitle  B — Program  Fraud  Civil  Remedies 

SEC.  6101.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Program  Fraud  Civil  Remedies 
Actofl986,\ 

SEC.  6102.  FINDINGS  AND  PURPOSES. 

(a)  Findings. — The  Congress  finds  that — 

(1)  false,  fictitious,  and  fraudulent  claims  and  statements  in 
Government  programs  are  a  serious  problem; 

(2)  false,  fictitious,  and  fraudulent  claims  and  statements  in 
Government  programs  result  in  the  loss  of  millions  of  dollars 
annually  by  allowing  persons  to  receive  Federal  funds  to  which 
they  are  not  entitled; 

(3)  false,  fictitious,  and  fraudulent  claims  and  statements  in 
Government  programs  undermine  the  integrity  of  such  programs 
by  allowing  ineligible  persons  to  participate  in  such  programs; 
and 

(4)  present  civil  and  criminal  remedies  for  such  claims  and 
statements  are  not  sufficiently  responsive. 

(b)  Purposes. — The  purposes  of  this  subtitle  are — 

(1)  to  provide  Federal  agencies  which  are  the  victims  of  false, 
fictitious,  and  fraudulent  claims  and  statements  with  an  ad- 
ministrative remedy  to  recompense  such  agencies  for  losses  re- 
sulting from  such  claims  and  statements,  to  permit  administra- 
tive proceedings  to  be  brought  against  persons  who  make, 
present,  or  submit  such  claims  and  statements,  and  to  deter  the 
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making,  presenting,  and  submitting  of  such  claims  and  state- 
ments in  the  future;  and 

(2)  to  provide  due  process  protections  to  all  persons  who  are 
subject  to  the  administrative  adjudication  of  false,  fictitious,  or 
fraudulent  claims  or  statements. 

SEC.  6103.  PROVISION  OF  ADMINISTRATIVE  REMEDIES  FOR  FALSE  CLAIMS 
AND  STATEMENTS. 

(a)  Establishment  of  Remedies. — Subtitle  III  of  title  31,  United 
States  Code,  is  amended  by  inserting  after  chapter  37  the  following 
new  chapter: 

"CHAPTER  38— ADMINISTRATIVE  REMEDIES  FOR  FALSE 
CLAIMS  AND  STA  TEMENTS 

"Sec. 

"3801.  Definitions. 

"3802.  False  claims  and  statements;  liability. 
"3803.  Hearing  and  determinations. 
"3804-  Subpoena  authority. 
"3805.  Judicial  review. 

"3806.  Collection  of  civil  penalties  and  assessments. 

"3807.  Right  to  administrative  offset. 

"3808.  Limitations. 

"3809.  Regulations. 

"3810.  Reports. 

"3811.  Effect  on  other  law. 

"3812.  Prohibition  against  delegation. 

"§  3801.  Definitions 

"(a)  For  purposes  of  this  chapter — 
"(1)  'authority'  means — 

"(A)  an  executive  department; 
"(B)  a  military  department; 

"(C)  an  establishment  (as  such  term  is  defined  in  section 
11(2)  of  the  Inspector  General  Act  of  1978)  which  is  not  an 
executive  department;  and 

"(D)  the  United  States  Postal  Service; 
"(2)  'authority  head'  means — 

"(A)  the  head  of  an  authority;  or 

"(B)  an  official  or  employee  of  the  authority  designated, 
in  regulations  promulgated  by  the  head  of  the  authority,  to 
act  on  behalf  of  the  head  of  the  authority; 
"(3)  'claim'  means  any  request,  demand,  or  submission — 

"(A)  made  to  an  authority  for  property,  services,  or  money 
(including  money  representing  grants,  loans,  insurance,  or 
benefits); 

"(B)  made  to  a  recipient  of  property,  services,  or  money 
from  an  authority  or  to  a  party  to  a  contract  with  an  au- 
thority— 

"(i)  for  property  or  services  if  the  United  States — 
"(I)  provided  such  property  or  services; 
"(II)  provided  any  portion  of  the  funds  for  the 
purchase  of  such  property  or  services;  or 

"(III)  will  reimburse  such  recipient  or  party  for 
the  purchase  of  such  property  or  services;  or 
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"(ii)  for  the  payment  of  money  (including  money  rep- 
resenting grants,  loans,  insurance,  or  benefits)  if  the 
United  States — 

"(I)  provided  any  portion  of  the  money  requested 
or  demanded;  or 

"(II)  will  reimburse  such  recipient  or  party  for 
any  portion  of  the  money  paid  on  such  request  or 
demand;  or 

"(C)  made  to  an  authority  which  has  the  effect  of  de- 
creasing an  obligation  to  pay  or  account  for  property,  serv- 
ices, or  money, 

except  that  such  term  does  not  include  any  claim  made  in  any 
return  of  tax  imposed  by  the  Internal  Revenue  Code  of  1954; 
"(4)  'investigating  official'  means  an  individual  who — 

"(A)(i)  in  the  case  of  an  authority  in  which  an  Office  of 
Inspector  General  is  established  by  the  Inspector  General 
Act  of  1978  or  by  any  other  Federal  law,  is  the  Inspector 
General  of  that  authority  or  an  officer  or  employee  of  such 
Office  designated  by  the  Inspector  General; 

"(ii)  in  the  case  of  an  authority  in  which  an  Office  of  In- 
spector General  is  not  established  by  the  Inspector  General 
Act  of  1978  or  by  any  other  Federal  law,  is  an  officer  or  em- 
ployee of  the  authority  designated  by  the  authority  head  to 
conduct  investigations  under  section  3803(a)(1)  of  this  title; 
or 

ll(iii)  in  the  case  of  a  military  department,  is  the  Inspec- 
tor General  of  the  Department  of  Defense  or  an  officer  or 
employee  of  the  Office  of  Inspector  General  of  the  Depart- 
ment of  Defense  who  is  designated  by  the  Inspector  General; 
and 

"(B)  who,  if  a  member  of  the  Armed  Forces  of  the  United 
States  on  active  duty,  is  serving  in  grade  0-7  or  above  or,  if 
a  civilian  employee,  is  serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the  minimum  rate  of  basic 
pay  for  grade  GS-16  under  the  General  Schedule; 
"(5)  'knows  or  has  reason  to  know1,  for  purposes  of  establish- 
ing liability  under  section  3802,  means  that  a  person,  with  re- 
spect to  a  claim  or  statement — 

"(A)  has  actual  knowledge  that  the  claim  or  statement  is 
false,  fictitious,  or  fraudulent; 

"(B)  acts  in  deliberate  ignorance  of  the  truth  or  falsity  of 
the  claim  or  statement;  or 

"(C)  acts  in  reckless  disregard  of  the  truth  or  falsity  of 
the  claim  or  statement, 
and  no  proof  of  specific  intent  to  defraud  is  required; 

"(6)  'person'  means  any  individual,  partnership,  corporation, 
association,  or  private  organization; 
"(7)  'presiding  officer1  means— 

"(A)  in  the  case  of  an  authority  to  which  the  provisions 
of  subchapter  II  of  chapter  5  of  title  5  apply,  an  adminis- 
trative law  judge  appointed  in  the  authority  pursuant  to 
section  3105  of  such  title  or  detailed  to  the  authority  pursu- 
ant to  section  3344  of  such  title;  or 
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"(B)  in  the  case  of  an  authority  to  which  the  provisions 
of  such  subchapter  do  not  apply,  an  officer  or  employee  of 
the  authority  who — 

"(i)  is  selected  under  chapter  33  of  title  5  pursuant  to 
the  competitive  examination  process  applicable  to  ad- 
ministrative law  judges; 

"(ii)  is  appointed  by  the  authority  head  to  conduct 
hearings  under  section  3803  of  such  title; 

"(Hi)  is  assigned  to  cases  in  rotation  so  far  as  practi- 
cable; 

"(iv)  may  not  perform  duties  inconsistent  with  the 
duties  and  responsibilities  of  a  presiding  officer; 

"(v)  is  entitled  to  pay  prescribed  by  the  Office  of  Per- 
sonnel Management  independently  of  ratings  and  rec- 
ommendations made  by  the  authority  and  in  accord- 
ance with  chapter  51  of  such  title  and  subchapter  III  of 
chapter  53  of  such  title; 

"(vi)  is  not  subject  to  performance  appraisal  pursuant 
to  chapter  43  of  such  title;  and 

"(vii)  may  be  removed,  suspended,  furloughed,  or  re- 
duced in  grade  or  pay  only  for  good  cause  established 
and  determined  by  the  Merit  Systems  Protection  Board 
on  the  record  after  opportunity  for  hearing  by  such 
Board; 

"(8)  'reviewing  official'  means  any  officer  or  employee  of  an 
authority — 

"(A)  who  is  designated  by  the  authority  head  to  make  the 
determination  required  under  section  3803(a)(2)  of  this  title; 

"(B)  who,  if  a  member  of  the  Armed  Forces  of  the  United 
States  on  active  duty,  is  serving  in  grade  0-7  or  above  or,  if 
a  civilian  employee,  is  serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the  minimum  rate  of  basic 
pay  for  grade  GS-16  under  the  General  Schedule;  and 

"(C)  who  is— 

"(i)  not  subject  to  supervision  by,  or  required  to 
report  to,  the  investigating  official;  and 

"(ii)  not  employed  in  the  organizational  unit  of  the 
authority  in  which  the  investigating  official  is  em- 
ployed; and 

"(9)  'statement'  means  any  representation,  certification,  affir- 
mation, document,  record,  or  accounting  or  bookkeeping  entry 
made — 

"(A)  with  respect  to  a  claim  or  to  obtain  the  approval  or 
payment  of  a  claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

"(B)  with  respect  to  (including  relating  to  eligibility 
for)- 

"(i)  a  contract  with,  or  a  bid  or  proposal  for  a  con- 
tract with;  or 

(ii)  a  grant,  loan,  or  benefit  from, 
an  authority,  or  any  State,  political  subdivision  of  a  State, 
or  other  party,  if  the  United  States  Government  provides 
any  portion  of  the  money  or  property  under  such  contract  or 
for  such  grant,  loan,  or  benefit,  or  if  the  Government  will 
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reimburse  such  State,  political  subdivision,  or  party  for  any 
portion  of  the  money  or  property  under  such  contract  or  for 
such  grant,  loan,  or  benefit, 
except  that  such  term  does  not  include  any  statement  made  in 
any  return  of  tax  imposed  by  the  Internal  Revenue  Code  of 
1954. 

"(b)  For  purposes  of  paragraph  (3)  of  subsection  (a) — 

"(1)  each  voucher,  invoice,  claim  form,  or  other  individual  re- 
quest or  demand  for  property,  services,  or  money  constitutes  a 
separate  claim; 

"(2)  each  claim  for  property,  services,  or  money  is  subject  to 
this  chapter  regardless  of  whether  such  property,  services,  or 
money  is  actually  delivered  or  paid;  and 

"(3)  a  claim  shall  be  considered  made,  presented,  or  submit- 
ted to  an  authority,  recipient,  or  party  when  such  claim  is  actu- 
ally made  to  an  agent,  fiscal  intermediary,  or  other  entity,  in- 
cluding any  State  or  political  subdivision  thereof,  acting  for  or 
on  behalf  of  such  authority,  recipient,  or  party. 
"(c)  For  purposes  of  paragraph  (9)  of  subsection  (a) — 

"(1)  each  written  representation,  certification,  or  affirmation 
constitutes  a  separate  statement;  and 

"(2)  a  statement  shall  be  considered  made,  presented,  or  sub- 
mitted to  an  authority  when  such  statement  is  actually  made  to 
an  agent,  fiscal  intermediary,  or  other  entity,  including  any 
State  or  political  subdivision  thereof,  acting  for  or  on  behalf  of 
such  authority. 

;  "§  3802.  False  claims  and  statements;  liability 

"(a)(1)  Any  person  who  makes,  presents,  or  submits,  or  causes  to  be 
made,  presented,  or  submitted,  a  claim  that  the  person  knows  or  has 
j!  reason  to  know — 

"(A)  is  false,  fictitious,  or  fraudulent; 

"(B)  includes  or  is  supported  by  any  written  statement  which 
asserts  a  material  fact  which  is  false,  fictitious,  or  fraudulent; 
"(C)  includes  or  is  supported  by  any  written  statement  that — 
"(i)  omits  a  material  fact; 

"(ii)  is  false,  fictitious,  or  fraudulent  as  a  result  of  such 
omission;  and 

"(Hi)  is  a  statement  in  which  the  person  making,  present- 
ing, or  submitting  such  statement  has  a  duty  to  include 
such  material  fact;  or 
"(D)  is  for  payment  for  the  provision  of  property  or  services 
which  the  person  has  not  provided  as  claimed, 
shall  be  subject  to,  in  addition  to  any  other  remedy  that  may  be  pre- 
scribed by  law,  a  civil  penalty  of  not  more  than  $5,000  for  each  such 
claim.  Except  as  provided  in  paragraph  (3)  of  this  subsection,  such 
person  shall  also  be  subject  to  an  assessment,  in  lieu  of  damages 
sustained  by  the  United  States  because  of  such  claim,  of  not  more 
than  twice  the  amount  of  such  claim,  or  the  portion  of  such  claim, 
which  is  determined  under  this  chapter  to  be  in  violation  of  the  pre- 
ceding sentence. 

"(2)  Any  person  who  makes,  presents,  or  submits,  or  causes  to  be 
made,  presented,  or  submitted,  a  written  statement  that — 
"(A)  the  person  knows  or  has  reason  to  know — 
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"(i)  asserts  a  material  fact  which  is  false,  fictitious,  or 
fraudulent;  or 

(H)(1)  omits  a  material  fact;  and 

(II)  is  false,  fictitious,  or  fraudulent  as  a  result  of  such  \ 
omission; 

"(B)  in  the  case  of  a  statement  described  in  clause  (ii)  of  sub-  I 
paragraph  (A),  is  a  statement  in  which  the  person  making,  pre- 
senting, or  submitting  such  statement  has  a  duty  to  include 
such  material  fact;  and 

"(C)  contains  or  is  accompanied  by  an  express  certification  or 
affirmation  of  the  truthfulness  and  accuracy  of  the  contents  of 
the  statement, 

shall  be  subject  to,  in  addition  to  any  other  remedy  that  may  be  pre- 
scribed by  law,  a  civil  penalty  of  not  more  than  $5,000  for  each  such 
statement 

"(3)  An  assessment  shall  not  be  made  under  the  second  sentence  of 
paragraph  (1)  with  respect  to  a  claim  if  payment  by  the  Government 
has  not  been  made  on  such  claim. 

"(b)(1)  Except  as  provided  in  paragraphs  (2)  and  (3)  of  this  subsec- 
tion— 

"(A)  a  determination  under  section  3803(a)(2)  of  this  title  that 
there  is  adequate  evidence  to  believe  that  a  person  is  liable 
under  subsection  (a)  of  this  section;  or 

"(B)  a  determination  under  section  3803  of  this  title  that  a 
person  is  liable  under  subsection  (a)  of  this  section, 
may  provide  the  authority  with  grounds  for  commencing  any  ad- 
ministrative or  contractual  action  against  such  person  which  is  au- 
thorized by  law  and  which  is  in  addition  to  any  action  against  such 
person  under  this  chapter. 

"(2)  A  determination  referred  to  in  paragraph  (1)  of  this  subsec- 
tion may  be  used  by  the  authority,  but  shall  not  require  such  au- 
thority, to  commence  any  administrative  or  contractual  action 
which  is  authorized  by  law. 

"(3)  In  the  case  of  an  administrative  or  contractual  action  to  sus- 
pend or  debar  any  person  who  is  eligible  to  enter  into  contracts  with 
the  Federal  Government,  a  determination  referred  to  in  paragraph 
(1)  of  this  subsection  shall  not  be  considered  as  a  conclusive  deter- 
mination of  such  person 's  responsibility  pursuant  to  Federal  pro- 
curement laws  and  regulations. 

"§  3803.  Hearing  and  determinations 

"(a)(1)  The  investigating  official  of  an  authority  may  investigate 
allegations  that  a  person  is  liable  under  section  3802  of  this  title 
and  shall  report  the  findings  and  conclusions  of  such  investigation 
to  the  reviewing  official  of  the  authority.  The  preceding  sentence 
does  not  modify  any  responsibility  of  an  investigating  official  to 
report  violations  of  criminal  law  to  the  Attorney  General. 

"(2)  If  the  reviewing  official  of  an  authority  determines,  based 
upon  the  report  of  the  investigating  official  under  paragraph  (1)  of 
this  subsection,  that  there  is  adequate  evidence  to  believe  that  a 
person  is  liable  under  section  3802  of  this  title,  the  reviewing  offi- 
cial shall  transmit  to  the  Attorney  General  a  written  notice  of  the 
intention  of  such  official  to  refer  the  allegations  of  such  liability  to 
a  presiding  officer  of  such  authority.  Such  notice  shall  include — 
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"(A)  a  statement  of  the  reasons  of  the  reviewing  official  for 
the  referral  of  such  allegations; 

"(B)  a  statement  specifying  the  evidence  which  supports  such 
|  allegations; 

"(C)  a  description  of  the  claims  or  statements  for  which  li- 
ability under  section  3802  of  this  title  is  alleged; 

"(D)  an  estimate  of  the  amount  of  money  or  the  value  of  prop- 
erty or  services  requested  or  demanded  in  violation  of  section 
3802  of  this  title;  and 

"(E)  a  statement  of  any  exculpatory  or  mitigating  circum- 
stances which  may  relate  to  such  claims  or  statements. 
"(b)(1)  Within  90  days  after  receipt  of  a  notice  from  a  reviewing 
official  under  paragraph  (2)  of  subsection  (a),  the  Attorney  General 
or  an  Assistant  Attorney  General  designated  by  the  Attorney  Gener- 
!  al  shall  transmit  a  written  statement  to  the  reviewing  official 
{  which  specifies — 

"(A)  that  the  Attorney  General  or  such  Assistant  Attorney 
General  approves  or  disapproves  the  referral  to  a  presiding  offi- 
cer of  the  allegations  of  liability  stated  in  such  notice; 

"(B)  in  any  case  in  which  the  referral  of  allegations  is  ap- 
proved, that  the  initiation  of  a  proceeding  under  this  section 
with  respect  to  such  allegations  is  appropriate;  and 

"(C)  in  any  case  in  which  the  referral  of  allegations  is  disap- 
proved, the  reasons  for  such  disapproval 
"(2)  A  reviewing  official  may  refer  allegations  of  liability  to  a  pre- 
siding officer  only  if  the  Attorney  General  or  an  Assistant  Attorney 
General  designated  by  the  Attorney  General  approves  the  referral  of 
such  allegations  in  a  written  statement  described  in  paragraph  (1) 
of  this  subsection. 

"(3)  If  the  Attorney  General  or  an  Assistant  Attorney  General  des- 
ignated by  the  Attorney  General  transmits  to  an  authority  head  a 
written  finding  that  the  continuation  of  any  hearing  under  this  sec- 
tion with  respect  to  a  claim  or  statement  may  adversely  affect  any 
pending  or  potential  criminal  or  civil  action  related  to  such  claim 
or  statement,  such  hearing  shall  be  immediately  stayed  and  may  be 
resumed  only  upon  written  authorization  of  the  Attorney  General 
"(c)(1)  No  allegations  of  liability  under  section  3802  of  this  title 
:  with  respect  to  any  claim  made,  presented,  or  submitted  by  any 
person  shall  be  referred  to  a  presiding  officer  under  paragraph  (2)  of 
subsection  (b)  if  the  reviewing  official  determines  that — 
"(A)  an  amount  of  money  in  excess  of  $150,000;  or 
"(B)  property  or  services  with  a  j,alue  in  excess  of  $150,000, 
is  requested  or  demanded  in  violation  of  section  3802  of  th  is  title  in 
such  claim  or  in  a  group  of  related  claims  which  are  submitted  at 
the  time  such  claim  is  submitted. 

"(2)(A)  Except  as  provided  in  subparagraph  (B)  of  this  paragraph, 
no  allegations  of  liability  against  an  individual  under  section  °02 
'  of  this  title  with  respect  to  any  claim  or  statement  made,  presented, 
I  or  submitted,  or  caused  to  be  made,  presented,  or  submitted,  by  such 
individual  relating  to  any  benefits  received  by  such  individual  shall 
i  be  referred  to  a  presiding  officer  under  paragraph  (2)  of  subsection 

"(B)  Allegations  of  liability  against  an  individual  under  section 
3802  of  this  title  with  respect  to  any  claim  or  statement  made,  pre- 
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sented,  or  submitted,  or  caused  to  be  made,  presented,  or  submitted, 
by  such  individual  relating  to  any  benefits  received  by  such  individ- 
ual may  be  referred  to  a  presiding  officer  under  paragraph  (2)  of 
subsection  (b)  if— 

"(i)  such  claim  or  statement  is  made  by  such  individual  in 
making  application  for  such  benefits; 

"(ii)  such  allegations  relate  to  the  eligibility  of  such  individ- 
ual to  receive  such  benefits;  and 

"(Hi)  with  respect  to  such  claim  or  statement,  the  individ- 
ual— 

"(I)  has  actual  knowledge  that  the  claim  or  statement  is 
false,  fictitious,  or  fraudulent; 

"(II)  acts  in  deliberate  ignorance  of  the  truth  or  falsity  of 
the  claim  or  statement;  or 

"(III)  acts  in  reckless  disregard  of  the  truth  or  falsity  of 
the  claim  or  statement. 
"(C)  For  purposes  of  this  subsection,  the  term  'benefits'  means — 
"(i)  benefits  under  the  supplemental  security  income  program 
under  title  XVI  of  the  Social  Security  Act; 

"(ii)  old  age,  survivors,  and  disability  insurance  benefits 
under  title  II  of  the  Social  Security  Act; 

"(Hi)  benefits  under  title  XVIII  of  the  Social  Security  Act; 
(iv)  aid  to  families  with  dependent  children  under  a  State 
plan  approved  under  section  402(a)  of  the  Social  Security  Act; 

"(v)  medical  assistance  under  a  State  plan  approved  under 
section  1902(a)  of  the  Social  Security  Act; 

"(vi)  benefits  under  title  XX  of  the  Social  Security  Act; 
(vii)  benefits  under  the  food  stamp  program  (as  defined  in 
section  3(h)  of  the  Food  Stamp  Act  of  1977); 

"(viii)  benefits  under  chapters  11,  13,  15,  17,  and  21  of  title 
38; 

"(ix)  benefits  under  the  Black  Lung  Benefits  Act; 
"(x)  benefits  under  the  special  supplemental  food  program  for 
women,  infants,  and  children  established  under  section  17  of 
the  Child  Nutrition  Act  of  1966; 

"(xi)  benefits  under  section  336  of  the  Older  Americans  Act; 
"(xii)  any  annuity  or  other  benefit  under  the  Railroad  Retire- 
ment Act  of  1974; 

"(xiii)  benefits  under  the  National  School  Lunch  Act; 
(xiv)  benefits  under  any  housing  assistance  program  for 
lower  income  families  or  elderly  or  handicapped  persons  which 
is  administered  by  the  Secretary  of  Housing  and  Urban  Devel- 
opment or  the  Secretary  of  Agriculture; 

"(xv)  benefits  under  the  Low-Income  Home  Energy  Assistance 
Act  of  1981;  and 

"(xvi)  benefits  under  part  A  of  the  Energy  Conservation  in  Ex- 
isting Buildings  Act  of  1976, 
which  are  intended  for  the  personal  use  of  the  individual  who  re- 
ceives the  benefits  or  for  a  member  of  the  individual's  family. 

"(d)(1)  On  or  after  the  date  on  which  a  reviewing  official  is  per- 
mitted to  refer  allegations  of  liability  to  a  presiding  officer  under 
subsection  (b)  of  this  section,  the  reviewing  official  shall  mail,  by 
registered  or  certified  mail,  or  shall  deliver,  a  notice  to  the  person 
alleged  to  be  liable  under  section  3802  of  this  title.  Such  notice 
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shall  specify  the  allegations  of  liability  against  such  person  and 
shall  state  the  right  of  such  person  to  request  a  hearing  with  respect 
to  such  allegations. 

"(2)  If,  within  30  days  after  receiving  a  notice  under  paragraph  (1) 
of  this  subsection,  the  person  receiving  such  notice  requests  a  hear- 
ing with  respect  to  the  allegations  contained  in  such  notice — 


"(A)  the  reviewing  official  shall  refer  such  allegations  to  a 
presiding  officer  for  the  commencement  of  such  hearing;  and 

"(B)  the  presiding  officer  shall  commence  such  hearing  by 
mailing  by  registered  or  certified  mail,  or  by  delivery  of,  a 
notice  which  complies  with  paragraphs  (2)(A)  and  (3)(B)(i)  of 
subsection  (g)  to  such  person. 
"(e)(1)(A)  Except  as  provided  in  subparagraph  (B)  of  this  para- 
graph, at  any  time  after  receiving  a  notice  under  paragraph  (2)(B)  of 
subsection  (d),  the  person  receiving  such  notice  shall  be  entitled  to 
review,  and  upon  payment  of  a  reasonable  fee  for  duplication,  shall 
be  entitled  to  obtain  a  copy  of,  all  relevant  and  material  documents, 
transcripts,  records,  and  other  materials,  which  relate  to  such  alle- 
gations and  upon  which  the  findings  and  conclusions  of  the  investi- 
gating official  under  paragraph  (1)  of  subsection  (a)  are  based. 

"(B)  A  person  is  not  entitled  under  subparagraph  (A)  to  review 
and  obtain  a  copy  of  any  document,  transcript,  record,  or  material 
which  is  privileged  under  Federal  law. 

"(2)  At  any  time  after  receiving  a  notice  under  paragraph  (2)(B)  of 
subsection  (d),  the  person  receiving  such  notice  shall  be  entitled  to 
obtain  all  exculpatory  information  in  the  possession  of  the  investi- 
gating official  or  the  reviewing  official  relating  to  the  allegations 
contained  in  such  notice.  The  provisions  of  subparagraph  (B)  of 
paragraph  (1)  do  not  apply  to  any  document,  transcript,  record,  or 
other  material,  or  any  portion  thereof,  in  which  such  exculpatory  in- 
formation is  contained. 

"(f)  Any  hearing  commenced  under  paragraph  (2)  of  subsection  (d) 
shall  be  conducted  by  the  presiding  officer  on  the  record  in  order  to 
determine — 

"(1)  the  liability  of  a  person  under  section  3802  of  this  title; 
and 

"(2)  if  a  person  is  determined  to  be  liable  under  such  section, 
the  amount  of  any  civil  penalty  or  assessment  to  be  imposed  on 
such  person. 

Any  such  determination  shall  be  based  on  the  preponderance  of  the 
evidence. 

"(g)(1)  Each  hearing  under  subsection  (f)  of  this  section  shall  be 
conducted — 

"(A)  in  the  case  of  an  authority  to  which  the  provisions  of 
subchapter  II  of  chapter  5  of  title  5  apply,  in  accordance  with — 
"(i)  the  provisions  of  such  subchapter  to  the  extent  that 
such  provisions  are  not  inconsistent  with  the  provisions  of 
this  chapter;  and 

"(ii)  procedures  promulgated  by  the  authority  head  under 
paragraph  (3)  of  this  subsection;  or 
"(B)  in  the  case  of  an  authority  to  which  the  provisions  of 
such  subchapter  do  not  apply,  in  accordance  with  procedures 
promulgated  by  the  authority  head  under  paragraphs  (2)  and  (3) 
of  this  subsection. 
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"(2)  An  authority  head  of  an  authority  described  in  subparagraph 
(B)  of  paragraph  (1)  shall  by  regulation  promulgate  procedures  for 
the  conduct  of  hearings  under  this  chapter.  Such  procedures  shall 
include: 

"(A)  The  provision  of  written  notice  of  the  hearing  to  any 
person  alleged  to  be  liable  under  section  3802  of  this  title,  in- 
cluding written  notice  of— 

"(i)  the  time,  place,  and  nature  of  the  hearing; 
"(ii)  the  legal  authority  and  jurisdiction  under  which  the 
hearing  is  to  be  held;  and 

"(Hi)  the  matters  of  facts  and  law  to  be  asserted. 
"(B)  The  provision  to  any  person  alleged  to  be  liable  under 
section  3802  of  this  title  of  opportunities  for  the  submission  of 
facts,  arguments,  offers  of  settlement,  or  proposals  of  adjust- 
ment. 

"(C)  Procedures  to  ensure  that  the  presiding  officer  shall  not, 
except  to  the  extent  required  for  the  disposition  of  ex  parte  mat- 
ters as  authorized  by  law — 

"(i)  consult  a  person  or  party  on  a  fact  in  issue,  unless  on 
notice  and  opportunity  for  all  parties  to  the  hearing  to  par- 
ticipate; or 

"(ii)  be  responsible  to  or  subject  to  the  supervision  or  di- 
rection of  the  investigating  official  or  the  reviewing  offi- 
cial. 

"(D)  Procedures  to  ensure  that  the  investigating  official  and 
the  reviewing  official  do  not  participate  or  advise  in  the  deci- 
sion required  under  subsection  (h)  of  this  section  or  the  review 
of  the  decision  by  the  authority  head  under  subsection  (i)  of  this 
section,  except  as  provided  in  subsection  (j)  of  this  section. 

"(E)  The  provision  to  any  person  alleged  to  be  liable  under 
section  3802  of  this  title  of  opportunities  to  present  such  per- 
son's case  through  oral  or  documentary  evidence,  to  submit  re- 
buttal evidence,  and  to  conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure  of  the  facts. 

"(F)  Procedures  to  permit  any  person  alleged  to  be  liable 
under  section  3802  of  this  title  to  be  accompanied,  represented, 
and  advised  by  counsel  or  such  other  qualified  representative  as 
the  authority  head  may  specify  in  such  regulations. 

"(G)  Procedures  to  ensure  that  the  hearing  is  conducted  in  an 
impartial  manner,  including  procedures  to — 

"(i)  permit  the  presiding  officer  to  at  any  time  disqualify 
himself;  and 

"(ii)  permit  the  filing,  in  good  faith,  of  a  timely  and  suf- 
ficient affidavit  alleging  personal  bias  or  another  reason 
for  disqualification  of  a  presiding  officer  or  a  reviewing  of- 
ficial. 

"(3)(A)  Each  authority  head  shall  promulgate  by  regulation  proce- 
dures described  in  subparagraph  (B)  of  this  paragraph  for  the  con- 
duct of  hearings  under  this  chapter.  Such  procedures  shall  be  in  ad- 
dition to  the  procedures  described  in  paragraph  (1)  or  paragraph  (2) 
of  this  subsection,  as  the  case  may  be. 

"(B)  The  procedures  referred  to  in  subparagraph  (A)  of  this  para- 
graph are: 
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"(i)  Procedures  for  the  inclusion,  in  any  written  notice  of  a 
hearing  under  this  section  to  any  person  alleged  to  be  liable 
under  section  3802  of  this  title,  of  a  description  of  the  proce- 
dures for  the  conduct  of  the  hearing. 

"(ii)  Procedures  to  permit  discovery  by  any  person  alleged  to 
be  liable  under  section  3802  of  this  title  only  to  the  extent  that 
the  presiding  officer  determines  that  such  discovery  is  necessary 
for  the  expeditious,  fair,  and  reasonable  consideration  of  the 
issues,  except  that  such  procedures  shall  not  apply  to  docu- 
ments, transcripts,  records,  or  other  material  which  a  person  is 
entitled  to  review  under  paragraph  (1)  of  subsection  (e)  or  to  in- 
formation to  which  a  person  is  entitled  under  paragraph  (2)  of 
such  subsection.  Procedures  promulgated  under  this  clause 
shall  prohibit  the  discovery  of  the  notice  required  under  subsec- 
tion (a)(2)  of  this  section. 
"(4)  Each  hearing  under  subsection  (f)  of  this  section  shall  be 
held— 

"(A)  in  the  judicial  district  of  the  United  States  in  which  the 
person  alleged  to  be  liable  under  section  3802  of  this  title  re- 
sides or  transacts  business; 

"(B)  in  the  judicial  district  of  the  United  States  in  which  the 
claim  or  statement  upon  which  the  allegation  of  liability  under 
such  section  was  made,  presented,  or  submitted;  or 

"(C)  in  such  other  place  as  may  be  agreed  upon  by  such 
person  and  the  presiding  officer  who  will  conduct  such  hearing. 
"(h)  The  presiding  officer  shall  issue  a  written  decision,  including 
findings  and  determinations,  after  the  conclusion  of  the  hearing. 
Such  decision  shall  include  the  findings  of  fact  and  conclusions  of 
law  which  the  presiding  officer  relied  upon  in  determining  whether 
a  person  is  liable  under  this  chapter.  The  presiding  officer  shall 
promptly  send  to  each  party  to  the  hearing  a  copy  of  such  decision 
and  a  statement  describing  the  right  of  any  person  determined  to  be 
liable  under  section  3802  of  this  title  to  appeal  the  decision  of  the 
presiding  officer  to  the  authority  head  under  paragraph  (2)  of  sub- 
section (i). 

"(i)(l)  Except  as  provided  in  paragraph  (2)  of  this  subsection  and 
section  3805  of  this  title,  the  decision,  including  the  findings  and 
determinations,  of  the  presiding  officer  issued  under  subsection  (h) 
of  this  section  are  final. 

"(2)(A)(i)  Except  as  provided  in  clause  (ii)  of  this  subparagraph, 
within  30  days  after  the  presiding  officer  issues  a  decision  under 
subsection  (h)  of  this  section,  any  person  determined  in  such  deci- 
sion to  be  liable  under  section  3802  of  this  title  may  appeal  such 
decision  to  the  authority  head. 

"(ii)  If,  within  the  30-day  period  described  in  clause  (i)  of  this  sub- 
paragraph, a  person  determined  to  be  liable  under  this  chapter  re- 
quests the  authority  head  for  an  extension  of  such  30-day  period  to 
file  an  appeal  of  a  decision  issued  by  the  presiding  officer  under 
subsection  (h)  of  this  section,  the  authority  head  may  extend  such 
period  if  such  person  demonstrates  good  cause  for  such  extension. 

"(B)  Any  authority  head  reviewing  under  this  section  the  decision, 
findings,  and  determinations  of  a  presiding  officer  shall  not  consid- 
er any  objection  that  was  not  raised  in  the  hearing  conducted  pursu- 
ant to  subsection  (f)  of  this  section  unless  a  demonstration  is  made 
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of  extraordinary  circumstances  causing  the  failure  to  raise  the  objec-  , 
Hon.  If  any  party  demonstrates  to  the  satisfaction  of  the  authority 
head  that  additional  evidence  not  presented  at  such  hearing  is  ma-  > 
terial  and  that  there  were  reasonable  grounds  for  the  failure  to 
present  such  evidence  at  such  hearing,  the  authority  head  shall  r 
remand  the  matter  to  the  presiding  officer  for  consideration  of  such 
additional  evidence. 

"(C)  The  authority  head  may  affirm,  reduce,  reverse,  compromise, 
remand,  or  settle  any  penalty  or  assessment  determined  by  the  pre- 
siding officer  pursuant  to  this  section.  The  authority  head  shall 
promptly  send  to  each  party  to  the  appeal  a  copy  of  the  decision  of 
the  authority  head  and  a  statement  describing  the  right  of  any 
person  determined  to  be  liable  under  section  3802  of  this  title  to  ju- 
dicial review  under  section  3805  of  this  title. 

"(j)  The  reviewing  official  has  the  exclusive  authority  to  compro-  u 
mise  or  settle  any  allegations  of  liability  under  section  3802  of  this  .  J 
title  against  a  person  without  the  consent  of  the  presiding  officer  at 
any  time  after  the  date  on  which  the  reviewing  official  is  permitted 
to  refer  allegations  of  liability  to  a  presiding  officer  under  subsec- 
tion (b)  of  this  section  and  prior  to  the  date  on  which  the  presiding 
officer  issues  a  decision  under  subsection  (h)  of  this  section.  Any 
such  compromise  or  settlement  shall  be  in  writing. 

"§  3804.  Subpoena  authority 

"(a)  For  the  purposes  of  an  investigation  under  section  3803(a)(1) 
of  this  title,  an  investigating  official  is  authorized  to  require  by  sub- 
poena the  production  of  all  information,  documents,  reports,  an- 
swers, records,  accounts,  papers,  and  data  not  otherwise  reasonably 
available  to  the  authority. 

"(b)  For  the  purposes  of  conducting  a  hearing  under  section 
3803(f)  of  this  title,  a  presiding  officer  is  authorized — 
"(1)  to  administer  oaths  or  affirmations;  and 
"(2)  to  require  by  subpoena  the  attendance  and  testimony  of 
witnesses  and  the  production  of  all  information,  documents,  re- 
ports, answers,  records,  accounts,  papers,  and  other  data  and 
documentary  evidence  which  the  presiding  officer  considers  rele- 
vant and  material  to  the  hearing. 
"(c)  In  the  case  of  contumacy  or  refusal  to  obey  a  subpoena  issued 
pursuant  to  subsection  (a)  or  (b)  of  this  section,  the  district  courts  of 
the  United  States  shall  have  jurisdiction  to  issue  an  appropriate 
order  for  the  enforcement  of  any  such  subpoena.  Any  failure  to  obey 
such  order  of  the  court  is  punishable  by  such  court  as  contempt.  In 
any  case  in  which  an  authority  seeks  the  enforcement  of  a  subpoena 
issued  pursuant  to  subsection  (a)  or  (b)  of  this  section,  the  authority 
shall  request  the  Attorney  General  to  petition  any  district  court  in 
which  a  hearing  under  this  chapter  is  being  conducted,  or  in  which 
the  person  receiving  the  subpoena  resides  or  conducts  business,  to 
issue  such  an  order. 

§  3805.  Judicial  review 

"(a)(1)  A  determination  by  a  reviewing  official  under  section  3803 
of  this  title  shall  be  final  and  shall  not  be  subject  to  judicial 
review. 
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"(2)  Unless  a  petition  is  filed  under  this  section,  a  determination 
under  section  3803  of  this  title  that  a  person  is  liable  under  section 
3802  of  this  title  shall  be  final  and  shall  not  be  subject  to  judicial 
review. 

"(b)(1)(A)  Any  person  who  has  been  determined  to  be  liable  under 
section  3802  of  this  title  pursuant  to  section  3803  of  this  title  may 
obtain  review  of  such  determination  in — 

"(i)  the  United  States  district  court  for  the  district  in  which 
such  person  resides  or  transacts  business; 

"(ii)  the  United  States  district  court  for  the  district  in  which 
the  claim  or  statement  upon  which  the  determination  of  liabil- 
ity is  based  was  made,  presented,  or  submitted;  or 

"(Hi)  the  United  States  District  Court  for  the  District  of  Co- 
lumbia. 

"(B)  Such  review  may  be  obtained  by  filing  in  any  such  court  a 
written  petition  that  such  determination  be  modified  or  set  aside. 
Such  petition  shall  be  filed — 

"(i)  only  after  such  person  has  exhausted  all  administrative 
remedies  under  this  chapter;  and 

"(ii)  within  60  days  after  the  date  on  which  the  authority 
head  sends  such  person  a  copy  of  the  decision  of  such  authority 
head  under  section  3803(i)(2)  of  this  title. 
"(2)  The  clerk  of  the  court  shall  transmit  a  copy  of  a  petition  filed 
under  paragraph  (1)  of  this  subsection  to  the  authority  and  to  the 
Attorney  General.  Upon  receipt  of  the  copy  of  such  petition,  the  au- 
thority shall  transmit  to  the  Attorney  General  the  record  in  the  pro- 
ceeding resulting  in  the  determination  of  liability  under  section 
3802  of  this  title.  Except  as  otherwise  provided  in  this  section,  the 
district  courts  of  the  United  States  shall  have  jurisdiction  to  review 
the  decision,  findings,  and  determinations  in  issue  and  to  affirm, 
modify,  remand  for  further  consideration,  or  set  aside,  in  whole  or 
I  in  part,  the  decision,  findings,  and  determinations  of  the  authority, 
and  to  enforce  such  decision,  findings,  and  determinations  to  the 
extent  that  such  decision,  findings,  and  determinations  are  affirmed 
or  modified. 

"(c)  The  decisions,  findings,  and  determinations  of  the  authority 
with  respect  to  questions  of  fact  shall  be  final  and  conclusive,  and 
shall  not  be  set  aside  unless  such  decisions,  findings,  and  determi- 
nations are  found  by  the  court  to  be  unsupported  by  substantial  evi- 
dence. In  concluding  whether  the  decisions,  findings,  and  determi- 
nations of  an  authority  are  unsupported  by  substantial  evidence,  the 
court  shall  review  the  whole  record  or  those  parts  of  it  cited  by  a 
i  party,  and  due  account  shall  be  taken  of  the  rule  of  prejudicial 
error. 

"(d)  Any  district  court  reviewing  under  this  section  the  decision, 
findings,  and  determinations  of  an  authority  shall  not  consider  any 
objection  that  was  not  raised  in  the  hearing  conducted  pursuant  to 
section  3803(f)  of  this  title  unless  a  demonstration  is  made  of  ex- 
traordinary circumstances  causing  the  failure  to  raise  the  objection. 
If  any  party  demonstrates  to  the  satisfaction  of  the  court  that  addi- 
j  tional  evidence  not  presented  at  such  hearing  is  material  and  that 
there  were  reasonable  grounds  for  the  failure  to  present  such  evi- 
dence at  such  hearing,  the  court  shall  remand  the  matter  to  the  au- 
thority for  consideration  of  such  additional  evidence. 
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"(e)  Upon  a  final  determination  by  the  district  court  that  a  person 
is  liable  under  section  3802  of  this  title,  the  court  shall  enter  a  final 
judgment  for  the  appropriate  amount  in  favor  of  the  United  States. 

"§  3806.  Collection  of  civil  penalties  and  assessments 

"(a)  The  Attorney  General  shall  be  responsible  for  judicial  en- 
forcement of  any  civil  penalty  or  assessment  imposed  pursuant  to 
the  provisions  of  this  chapter. 

"(b)  Any  penalty  or  assessment  imposed  in  a  determination  which 
has  become  final  pursuant  to  this  chapter  may  be  recovered  in  a 
civil  action  brought  by  the  Attorney  General.  In  any  such  action,  no 
matter  that  was  raised  or  that  could  have  been  raised  in  a  hearing 
conducted  under  section  3803(f)  of  this  title  or  pursuant  to  judicial 
review  under  section  3805  of  this  title  may  be  raised  as  a  defense, 
and  the  determination  of  liability  and  the  determination  of 
amounts  of  penalties  and  assessments  shall  not  be  subject  to  review. 

"(c)  The  district  courts  of  the  United  States  shall  have  jurisdic- 
tion of  any  action  commenced  by  the  United  States  under  subsection 
(b)  of  this  section. 

"(d)  Any  action  under  subsection  (b)  of  this  section  may,  without 
regard  to  venue  requirements,  be  joined  and  consolidated  with  or  as- 
serted as  a  counterclaim,  cross-claim,  or  setoff  by  the  United  States 
in  any  other  civil  action  which  includes  as  parties  the  United  States 
and  the  person  against  whom  such  action  may  be  brought. 

"(e)  The  United  States  Claims  Court  shall  have  jurisdiction  of 
any  action  under  subsection  (b)  of  this  section  to  recover  any  penalty 
or  assessment  if  the  cause  of  action  is  asserted  by  the  United  States 
as  a  counterclaim  in  a  matter  pending  in  such  court. 

"(f)  The  Attorney  General  shall  have  exclusive  authority  to  com- 
promise or  settle  any  penalty  or  assessment  the  determination  of 
which  is  the  subject  of  a  pending  petition  pursuant  to  section  3805 
of  this  title  or  a  pending  action  to  recover  such  penalty  or  assess- 
ment pursuant  to  this  section. 

"(g)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  any 
amount  of  penalty  or  assessment  collected  under  this  chapter  shall 
be  deposited  as  miscellaneous  receipts  in  the  Treasury  of  the  United 
States. 

"(2)(A)  Any  amount  of  a  penalty  or  assessment  imposed  by  the 
United  States  Postal  Service  under  this  chapter  shall  be  deposited 
in  the  Postal  Service  Fund  established  by  section  2003  of  title  39. 

"(B)  Any  amount  of  a  penalty  or  assessment  imposed  by  the  Secre- 
tary of  Health  and  Human  Services  under  this  chapter  with  respect 
to  a  claim  or  statement  made  in  connection  with  old  age  and  survi- 
vors benefits  under  title  II  of  the  Social  Security  Act  shall  be  depos- 
ited in  the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund. 

"(C)  Any  amount  of  a  penalty  or  assessment  imposed  by  the  Secre- 
tary of  Health  and  Human  Services  under  this  chapter  with  respect 
to  a  claim  or  statement  made  in  connection  with  disability  benefits 
under  title  II  of  the  Social  Security  Act  shall  be  deposited  in  the 
Federal  Disability  Insurance  Trust  Fund. 

"(D)  Any  amount  of  a  penalty  or  assessment  imposed  by  the  Secre- 
tary of  Health  and  Human  Services  under  this  chapter  with  respect 
to  a  claim  or  statement  made  in  connection  with  benefits  under  part 
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A  of  title  XVIII  of  the  Social  Security  Act  shall  be  deposited  in  the 
Federal  Hospital  Insurance  Trust  Fund. 

"(E)  Any  amount  of  a  penalty  or  assessment  imposed  by  the  Secre- 
tary of  Health  and  Human  Services  under  this  chapter  with  respect 
to  a  claim  or  statement  made  in  connection  with  benefits  under  part 
B  of  title  XVIII  of  the  Social  Security  Act  shall  be  deposited  in  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund. 

"§  3807.  Right  to  administrative  offset 

"(a)  The  amount  of  any  penalty  or  assessment  which  h^s  become 
final  under  section  3803  of  this  title,  or  for  which  a  judgment  has 
been  entered  under  section  3805(e)  or  3806  of  this  title,  or  any 
amount  agreed  upon  in  a  settlement  or  compromise  under  section 
3803Q)  or  3806(f)  of  this  title,  may  be  collected  by  administrative 
offset  under  section  3716  of  this  title,  except  that  an  administrative 
offset  may  not  be  made  under  this  subsection  against  a  refund  of  an 
overpayment  of  Federal  taxes,  then  or  later  owing  by  the  United 
States  to  the  person  liable  for  such  penalty  or  assessment. 

"(b)  All  amounts  collected  pursuant  to  this  section  shall  be  remit- 
ted to  the  Secretary  of  the  Treasury  for  deposit  in  accordance  with 
i  section  3806(g)  of  this  title. 

"§  3808.  Limitations 

"(a)  A  hearing  under  section  3803(d)(2)  of  this  title  with  respect  to 
a  claim  or  statement  shall  be  commenced  within  6  years  after  the 
date  on  which  such  claim  or  statement  is  made,  presented,  or  sub- 
mitted. 

"(b)  A  civil  action  to  recover  a  penalty  or  assessment  under  section 
3806  of  this  title  shall  be  commenced  within  3  years  after  the  date 
on  which  the  determination  of  liability  for  such  penalty  or  assess- 
ment becomes  final. 

"(c)  If  at  any  time  during  the  course  of  proceedings  brought  pursu- 
ant to  this  chapter  the  authority  head  receives  or  discovers  any  spe- 
cific information  regarding  bribery,  gratuities,  conflict  of  interest,  or 
other  corruption  or  similar  activity  in  relation  to  a  false  claim,  or 
statement,  the  authority  head  shall  immediately  report  such  infor- 
mation to  the  Attorney  General,  and  in  the  case  of  an  authority  in 
which  an  Office  of  Inspector  General  is  established  by  the  Inspector 
General  Act  of  1978  or  by  any  other  Federal  law,  to  the  Inspector 
General  of  that  authority. 

"§  3809.  Regulations 

"Within  180  days  after  the  date  of  enactment  of  this  chapter,  each 
authority  head  shall  promulgate  rules  and  regulations  necessary  to 
implement  the  provisions  of  this  chapter.  Such  rules  and  regula- 
tions shall — 

"(V  ensure  that  investigating  officials  and  reviewing  officials 
are  not  responsible  for  conducting  the  hearing  required  in  sec- 
tion 3803(f)  of  this  title,  making  the  determinations  required  by 
subsections  (f)  and  (h)  of  section  3803  of  this  title,  or  making 
collections  under  section  3806  of  this  title;  and 

"(2)  require  a  reviewing  official  to  include  in  any  notice  re- 
quired by  section  3803(a)(2)  of  this  title  a  statement  which  speci- 
fies that  the  reviewing  official  has  determined  that  there  is  a 


reasonable  prospect  of  collecting,  from  a  person  with  respect  to 
whom  the  reviewing  official  is  referring  allegations  of  liability 
in  such  notice,  the  amoun  t  for  which  such  person  may  be  liable. 

"§  3810.  Reports 

"Not  later  than  October  31  of  each  year,  each  authority  head 
shall  prepare  and  transmit  to  the  appropriate  committees  and  sub- 
committees of  the  Congress  an  annual  report  summarizing  actions 
taken  under  this  chapter  during  the  most  recent  12-month  period 
ending  the  previous  September  30.  Such  report  shall  include — 

"(1)  a  summary  of  matters  referred  by  the  investigating  offi- 
cial of  the  authority  to  the  reviewing  official  of  the  authority 
under  section  3803(a)(1)  of  this  title  during  such  period; 

"(2)  a  summary  of  matters  transmitted  to  the  Attorney  Gener- 
al under  section  3803(a)(2)  of  this  title  during  such  period; 

"(3)  a  summary  of  all  hearings  conducted  by  presiding  offi- 
cers under  section  3803(f)  of  this  title,  and  the  results  of  such 
hearings,  during  such  period;  and 

"(4)  a  summary  of  the  actions  taken  during  such  period  to 
collect  any  civil  penalty  or  assessment  imposed  under  this  chap- 
ter. 

"§  3811.  Effect  on  other  law 

"(a)  This  chapter  does  not  diminish  the  responsibility  of  any 
agency  to  comply  with  the  provisions  of  chapter  35  of  title  44- 

"(b)  This  chapter  does  not  supersede  the  provisions  of  section  3512 
of  title  44> 

(((c)  For  purposes  of  this  section,  the  term  'agency'  has  the  same 
meaning  as  in  section  3502(1)  of  title  44- 

"§  3812.  Prohibition  against  delegation 

"Any  function,  duty,  or  responsibility  which  this  chapter  specifies 
be  carried  out  by  the  Attorney  General  or  an  Assistant  Attorney 
General  designated  by  the  Attorney  General,  shall  not  be  delegated 
to,  or  carried  out  by,  any  other  officer  or  employee  of  the  Department 
of  Justice. ". 

(b)  Technical  Amendment. — The  table  of  chapters  for  subtitle  III 
of  title  31,  United  States  Code,  is  amended  by  inserting  after  the 
item  relating  to  chapter  37  the  following  new  item: 


"38.  Administrative  Remedies  for  False  Claims  and  Statements 


3801". 
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(c)  Conforming  Amendments.— Section  504(b)(1)(C)  of  title  5, 
United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  before  "(ii)";  and 

(2)  by  inserting  before  the  semicolon  a  comma  and  "and  (Hi) 
any  hearing  conducted  under  chapter  38  of  title  31 ". 

SEC.  6104.  EFFECTIVE  DATE. 

This  subtitle  and  the  amendments  made  by  this  subtitle  shall 
take  effect  on  the  date  of  enactment  of  this  Act,  and  shall  apply  to 
any  claim  or  statement  made,  presented,  or  submitted  on  or  after 
such  date. 

TITLE  VII— FISCAL  PROCEDURES 

SEC.  7001.  COST-OF-LIVING  ADJUSTMENTS  IN  CERTAIN  FEDERAL  BENEFITS. 

(a)  In  General. — Benefits  which  are  payable  in  calendar  year 
1987,  1988,  1989,  1990,  or  1991,  under  programs  listed  in  section 
257(1)(A)  of  the  Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985  (Public  Law  99-177),  including  any  cost-of-living  adjustment 
in  such  benefits,  shall  not  be  subject  to  modification,  suspension,  or 
reduction  in  such  calendar  year  pursuant  to  a  Presidential  order 
issued  under  such  Act. 

(b)  Definition. — For  purposes  of  this  section,  the  term  "cost-of- 
living  adjustment"  means  any  increase  or  change  in  the  amount  of 
a  benefit  or  in  standards  relating  to  such  benefit  under  any  provi- 
sion of  Federal  law  which  requires  such  increase  or  change  as  a 
result  of  any  change  in  the  Consumer  Price  Index  (or  any  component 
thereof)  or  any  other  index  which  measures  costs,  prices,  or  wages. 

SEC.  7002.  EXEMPT  PROGRAMS  AND  ACTIVITIES. 

(a)  In  General. — Section  255(g)(1)  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985  (2  U.S.C.  905(g)(1))  is  amend- 
ed by  inserting  after  the  item  relating  to  Compensation  of  the  Presi- 
dent the  following  new  item: 

"Dual  benefits  payments  account  (60-0111-0-l-601);,,. 

(b)  Application. — The  amendment  made  by  subsection  (a)  shall 
apply  to  fiscal  years  beginning  after  September  30,  1986. 

SEC.  7003.  COMPUTATION  OF  RETIREMENT  ANNUITY  FOR  PART-TIME  EM- 
PLOYMENT. 

(a) (1)  Subsection  (b)  of  section  15204  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Public  Law  99-272;  100  Stat. 
335)  is  repealed. 

(2)  The  provision  of  title  38,  United  States  Code,  that  was  re- 
pealed by  such  subsection  is  revived. 

(b)  Subsection  (c)  of  section  15204  of  such  Act  is  redesignated  as 
subsection  (b). 

(c)  This  section  is  effective  with  respect  to  individuals  who  retire 
after  September  19,  1986. 

\  SEC.  7004.  REVENUE  SHARING  PA  YMENTS. 

Notwithstanding  section  6702(b)  of  title  31,  United  States  Code, 
the  Secretary  of  the  Treasury  shall  make  the  installment  payment  of 
i  revenue  sharing  funds  under  chapter  67  of  such  title  that  is  other- 
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wise  required  to  be  paid  on  or  before  October  5,  1986,  by  no  later 
than  September  30,  1986. 

SEC.  7005.  HIGHER  EDUCATION  SA  VINGS. 

For  the  purpose  of  complying  with  the  instructions  set  forth  in  the 
concurrent  resolution  on  the  budget  for  the  fiscal  year  1987  (S.  Con. 
Res.  120,  99th  Congress,  agreed  to  June  27,  1986),  the  provisions  of 
the  bill,  S.  1965,  as  passed  by  the  House  of  Representatives  on  Sep- 
tember 24,  1986,  as  passed  by  the  Senate  on  September  25,  1986,  and 
submitted  to  the  President,  shall  be  treated  as  if  they  were  included 
in  this  Act. 

SEC.  7006.  MISCELLANEOUS. 

(a)  Section  20001(d)  of  the  Consolidated  Omnibus  Budget  Recon- 
ciliation Act  of  1985  is  amended — 

(1)  by  striking  out  "(1)(A)  above  if"  in  paragraph  (2)  and  in- 
serting in  lieu  thereof  "paragraph  (1)(A)  if  the  Chairman  and 
Ranking  Minority  Member  of  the  Committee  on  the  Budget  and 
the  Chairman  and  Ranking  Minority  Member  of  the  Committee 
which  reported  the  provision  certify  that"; 

(2)  by  striking  out  "it  is  designed  to  mitigate  the"  in  clause 
(A)  of  such  paragraph  and  inserting  in  lieu  thereof  "the  provi- 
sion mitigates"; 

(3)  by  striking  out  "it"  in  clause  (B)  of  such  paragraph  and 
inserting  in  lieu  thereof  "the provision";  and 

(4)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(3)  A  provision  reported  by  a  committee  shall  not  be  considered 

extraneous  under  paragraph  (1)(C)  if  (A)  the  provision  is  an  integral 
part  of  a  provision  or  title,  which  if  introduced  as  a  bill  or  resolu- 
tion would  be  referred  to  such  committee,  and  the  provision  sets 
forth  the  procedure  to  carry  out  or  implement  the  substantive  provi- 
sions that  were  reported  and  which  fall  within  the  jurisdiction  of 
such  committee;  or  (B)  the  provision  states  an  exception  to,  or  a  spe- 
cial application  of,  the  general  provision  or  title  of  which  it  is  a 
part  and  such  general  provision  or  title  if  introduced  as  a  bill  or 
resolution  would  be  referred  to  such  committee.  ". 

(b)  Section  20001(c)  of  such  Act  is  amended  by  striking  out  "Janu- 
ary 2,  1987"  and  inserting  in  lieu  thereof  "January  2,  1988". 

(c)  Senate  Resolution  286  (99th  Congress,  2d  Session)  is  amended 
by  striking  "section  1201"  each  place  it  appears  and  inserting  in 
lieu  thereof  "section  20001 ". 

SEC.  7007.  MODIFICATION  OF  TITLE  III,  PART  B,  HIGHER  EDUCATION  ACT 
ALLOC  A  TION  FORMULA. 

Section  324  of  the  Higher  Education  Act  (as  amended  by  the 
Higher  Education  Amendments  of  1986)  is  amended — 

(1)  by  redesignating  subsections  (d),  (e),  and  (f)  as  subsections 
(e),  (f),  and  (g),  respectively; 

(2)  by  inserting  after  subsection  (c)  the  following  new  subsec- 
tion: 

"(d)  Minimum  Allotment.  —(1)  Notwithstanding  subsections  (a), 
(b),  and  (c),  the  amount  allotted  to  each  part  B  institution  under 
this  section  shall  not  be  less  than  $350,000. 

"(2)  If  the  amount  appropriated  pursuant  to  section  360(a)(2)(A) 
for  any  fiscal  year  is  not  sufficient  to  pay  the  minimum  allotment 
required  by  paragraph  (1)  of  this  subsection  to  all  part  B  institu- 
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tions,  the  amount  of  such  minimum  allotments  shall  be  ratably  re- 
duced. If  additional  sums  become  available  for  such  fiscal  year, 
such  reduced  allocation  shall  be  increased  on  the  same  basis  as  they 
were  reduced  (until  the  amount  allotted  equals  the  minimum  allot- 
ment required  by  paragraph  (1)).  ";  and 

(3)  by  striking  out  "subsection  (a),  (b),  or  (c)"  in  subsection  (e) 
(as  redesignated  by  paragraph  (1)  of  this  subsection)  and  insert- 
ing in  lieu  thereof  "subsection  (a),  (b),  (c),  or  (d)";  and 

(4)  by  amending  subsection  (c)  to  read  as  follows: 

"(c)  Allotment;  Graduate  and  Professional  Student  Basis. — 
From  the  amounts  appropriated  to  carry  out  this  part  for  any  fiscal 
year,  the  Secretary  shall  allot  to  each  part  B  institution  a  sum 
which  bears  the  same  ratio  to  one-fourth  of  that  amount  as  the  per- 
centage of  graduates  per  institution,  who  are  admitted  to  and  in  at- 
tendance at  a  graduate  or  professional  school  in  a  degree  program 
in  disciplines  in  which  Blacks  are  underrepresented,  bears  to  the 
percentage  of  such  graduates  per  institution  for  all  part  B  institu- 
tions. ". 

SEC.  7008.  USE  OF  URBAN  RENEWAL  LAND  DISPOSITION  PROCEEDS. 

Notwithstanding  any  other  provision  of  law  or  other  requirement, 
the  City  of  Boston  in  the  State  of  Massachusetts  is  authorized  to 
retain  any  land  disposition  proceeds  from  the  financially  closed-out 
Government  Center  Urban  Renewal  Project  (NO.  MASS.  R-35)  not 
paid  to  the  Department  of  Housing  and  Urban  Development,  and  to 
use  such  proceeds  in  accordance  with  the  requirements  of  the  com- 
munity development  block  grant  program  specified  in  title  I  of  the 
Housing  and  Community  Development  Act  of  1974.  The  City  of 
Boston  shall  retain  such  proceeds  in  a  lump  sum  and  shall  be  enti- 
tled to  retain  and  use  all  past  and  future  earnings  from  such  pro- 
ceeds, including  any  interest. 

TITLE  VIII— REVENUES,  TRADE,  AND  RELATED  PROGRAMS 
Subtitle  A— Revenue  Provisions 
PART  I— INCREASES  IN  CERTAIN  PENALTIES 

SEC.  8001.  INCREASE  IN  PENALTY  FOR  UNDERPAYMENTS  OF  TAX  DEPOS- 
ITS. 

(a)  In  General. — Subsection  (a)  of  section  6656  of  the  Internal 
Revenue  Code  of  1954  (relating  to  underpayment  of  deposits)  is 
amended  by  striking  out  "5  percent"  and  inserting  in  lieu  thereof 
"10  percent". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  penalties  assessed  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  8002.  INCREASE  IN  PENALTY  FOR  SUBSTANTIAL  UNDERSTATEMENT 
OF  LIABILITY. 

(a)  In  General. — Subsection  (a)  of  section  6661  of  the  Internal 
Revenue  Code  of  1954  (relating  to  substantial  understatement  of  li- 
ability) is  amended  to  read  as  follows: 

"(a)  Addition  to  Tax. — If  there  is  a  substantial  understatement 
of  income  tax  for  any  taxable  year,  there  shall  be  added  to  the  tax 
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an  amount  equal  to  25  percent  of  the  amount  of  any  underpayment 
attributable  to  such  understatement.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  penalties  assessed  after  the  date  of  the  enactment  of 
this  Act. 

(c)  Repeal  of  Increase  in  Penalty  by  Tax  Reform  Act  of 
1986.— Section  1504  of  the  Tax  Reform  Act  of  1986  (relating  to  in- 
crease in  penalty  for  substantial  understatement  of  liability)  is 
hereby  repealed. 

PART  II— CERTAIN  EXCISE  TAX  DEPOSITS  ACCELERA  TED 
SEC.  8011.  CERTAIN  EXCISE  TAX  DEPOSITS  ACCELERATED. 

(a)  Tobacco. — 

(1)  In  general.— Paragraph  (2)  of  section  5703(b)  of  the  Inter- 
nal Revenue  Code  of  1954  (relating  to  method  of  payment  of 
tax)  is  amended  to  read  as  follows: 
"(2)  Time  for  payment  of  taxes.— 

"(A)  In  general.— Except  as  otherwise  provided  in  this 
paragraph,  in  the  case  of  taxes  on  tobacco  products  and  cig- 
arette papers  and  tubes  removed  during  any  semimonthly 
period  under  bond  for  deferred  payment  of  tax,  the  last  day 
for  payment  of  such  taxes  shall  be  the  14th  day  after  the 
last  day  of  such  semimonthly  period. 

"(B)  Imported  articles. — In  the  case  of  tobacco  products 
and  cigarette  papers  and  tubes  which  are  imported  into  the 
United  States— 

"(V  In  general. — The  last  day  for  payment  of  tax 
shall  be  the  14th  day  after  the  date  on  which  the  arti- 
cle is  entered  into  the  customs  territory  of  the  United 
States. 

"(ii)  Special  rule  for  entry  for  warehousing. — 
Except  as  provided  in  clause  (iv),  in  the  case  of  an 
entry  for  warehousing,  the  last  day  for  payment  of  tax 
shall  not  be  later  than  the  14th  day  after  the  date  on 
which  the  article  is  removed  from  the  1st  such  ware- 
house. 

u(iii)  Foreign  trade  zones. — Except  as  provided  in 
clause  (iv)  and  in  regulations  prescribed  by  the  Secre- 
tary, articles  brought  into  a  foreign  trade  zone  shall, 
notwithstanding  any  other  provision  of  law,  be  treated 
for  purposes  of  this  subsection  as  if  such  zone  were  a 
single  customs  warehouse. 

"(iv)    Exception    for    articles    destined  for 
export. — Clauses  (ii)  and  (Hi)  shall  not  apply  to  any 
article  which  is  shown  to  the  satisfaction  of  the  Secre- 
tary to  be  destined  for  export. 
"(C)  Tobacco  products  and  cigarette  papers  and 

TUBES  BROUGHT  INTO   THE   UNITED  STATES  FROM  PUERTO 

Rico.— In  the  case  of  tobacco  products  and  cigarette  papers 
and  tubes  which  are  brought  into  the  United  States  from 
Puerto  Rico,  the  last  day  for  payment  of  tax  shall  be  the 
14th  day  after  the  date  on  which  the  article  is  brought  into 
the  United  States. 
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"(D)  Special  rule  where  uth  day  falls  on  Saturday, 
Sunday,  or  holiday. — Notwithstanding  section  7503,  if, 
but  for  this  subparagraph,  the  due  date  under  this  para- 
graph would  fall  on  a  Saturday,  Sunday,  or  a  legal  holiday 
(as  defined  in  section  7503),  such  due  date  shall  be  the  im- 
mediately preceding  day  which  is  not  a  Saturday,  Sunday, 
or  such  a  holiday.  " 
(2)  Technical  amendment. — Subsection  (c)  of  section  5704  of 
such  Code  (relating  to  tobacco  products  and  cigarette  papers 
and  tubes  released  in  bond  from  customs  custody)  is  amended 
by  striking  out  "to  a  manufacturer  of  tobacco  products  or  ciga- 
rette papers  and  tubes  or", 
(b)  Distilled  Spirits,  Wines,  and  Beer.— 

(1)  In  general. — Subsection  (d)  of  section  5061  of  such  Code 
(relating  to  method  of  collecting  tax)  is  amended  to  read  as  fol- 
lows: 

"(d)  Time  for  Collecting  Tax  on  Distilled  Spirits,  Wines, 
and  Beer.— 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, in  the  case  of  distilled  spirits,  wines,  and  beer  to  which 
this  part  applies  (other  than  subsection  (b)  of  this  section) 
which  are  withdrawn  under  bond  for  deferred  payment  of  tax, 
the  last  day  for  payment  of  such  tax  shall  be  the  14  th  day  after 
the  last  day  of  the  semimonthly  period  during  which  the  with- 
drawal occurs. 

"(2)  Imported  articles. — In  the  case  of  distilled  spirits, 
wines,  and  beer  which  are  imported  into  the  United  States 
(other  than  in  bulk  containers) — 

"(A)  In  general. — The  last  day  for  payment  of  tax  shall 
be  the  14th  day  after  the  date  on  which  the  article  is  en- 
tered into  the  customs  territory  of  the  United  States. 

"(B)  Special  rule  for  entry  for  warehousing.— 
Except  as  provided  in  subparagraph  (D),  in  the  case  of  an 
entry  for  warehousing,  the  last  day  for  payment  of  tax  shall 
not  be  later  than  the  14th  day  after  the  date  on  which  the 
article  is  removed  from  the  1st  such  warehouse. 

"(C)  Foreign  trade  zones. — Except  as  provided  in  sub- 
paragraph (D)  and  in  regulations  prescribed  by  the  Secre- 
tary, articles  brought  into  a  foreign  trade  zone  shall,  not- 
withstanding any  other  provision  of  law,  be  treated  for  pur- 
poses of  this  subsection  as  if  such  zone  were  a  single  cus- 
toms warehouse. 

"(D)  Exception  for  articles  destined  for  export. — 
Subparagraphs  (B)  and  (C)  shall  not  apply  to  any  article 
which  is  shown  to  the  satisfaction  of  the  Secretary  to  be 
destined  for  export. 
"(3)  Distilled  spirits,  wines,  and  beer  brought  into  the 
united  states  from  Puerto  rico. — In  the  case  of  distilled 
spirits,  wines,  and  beer  which  are  brought  into  the  United 
States  (other  than  in  bulk  containers)  from  Puerto  Rico,  the  last 
day  for  payment  of  tax  shall  be  the  14th  day  after  the  date  on 
which  the  article  is  brought  into  the  United  States. 

"(4)  Special  rule  where  uth  day  falls  on  Saturday, 
Sunday,  or  holiday. — Notwithstanding  section  7503,  if,  but  for 


84 


this  paragraph,  the  due  date  under  this  subsection  for  payment 
of  tax  would  fall  on  a  Saturday,  Sunday,  or  a  legal  holiday 
(within  the  meaning  of  section  7503),  such  due  date  shall  be  the 
immediately  preceding  day  which  is  not  a  Saturday,  Sunday,  or 
such  a  holiday. " 

(2)  Technical  Amendment— Paragraph  (2)  of  section  5054(a) 
of  such  Code  (relating  to  determination  and  collection  of  tax  on 
beer)  is  amended  by  striking  out  all  that  follows  "or, "  and  in- 
serting in  lieu  thereof  "if  entered  for  warehousing,  at  the  time 
of  removal  from  the  1st  such  warehouse", 
(c)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  removals 
during  semimonthly  periods  ending  on  or  after  December  31, 
1986. 

(2)  Imported  articles,  etc. — Subparagraphs  (B)  and  (C)  of 
section  5703(b)(2)  of  the  Internal  Revenue  Code  of  1954  (as 
added  by  this  section),  paragraphs  (2)  and  (3)  of  section  5061(d) 
of  such  Code  (as  amended  by  this  section),  and  the  amendments 
made  by  subsections  (a)(2)  and  (b)(2)  shall  apply  to  articles  im- 
ported, entered  for  warehousing,  or  brought  into  the  United 
States  or  a  foreign  trade  zone  after  December  15,  1986. 

(3)  Special  rule  for  distilled  spirits  and  tobacco  for 

SEMIMONTHLY  PERIOD  ENDING  DECEMBER  15,  1986.  —  With  respect 

to  remittances  of— 

(A)  taxes  imposed  on  distilled  spirits  by  section  5001  or 
7652  of  such  Code,  and 

(B)  taxes  imposed  on  tobacco  products  and  cigarette 
papers  and  tubes  by  section  5701  or  7652  of  such  Code, 

for  the  semimonthly  period  ending  December  15,  1986,  the  last 
day  for  paymen  t  of  such  remittances  shall  be  January  14,  1987. 

(4)  Treatment  of  smokeless  tobacco  in  inventory  on 
june  30,  1986. — The  tax  imposed  by  section  5701(e)  of  the  Inter- 
nal Revenue  Code  of  1954  shall  not  apply  to  any  smokeless  to- 
bacco which — 

(A)  on  June  30,  1986,  was  in  the  inventory  of  the  manu- 
facturer or  importer,  and 

(B)  on  such  date  was  in  a  form  ready  for  sale. 

PART  III— TAX  TREATMENT  OF  CONRAIL  PUBLIC  SALE 
SEC.  8021.  TAX  TREATMENT  OF  CONRAIL  PUBLIC  SALE. 

(a)  Treatment  as  New  Corporation— 

(1)  In  general. — For  periods  after  the  public  sale,  for  pur- 
poses of  the  Internal  Revenue  Code  of  1954,  Conrail  shall  be 
treated  as  a  new  corporation  which  purchased  all  of  its  assets 
as  of  the  beginning  of  the  day  after  the  date  of  the  public  sale 
for  an  amount  equal  to  the  deemed  purchase  price. 

(2)  Allocation  among  assets. — The  deemed  purchase  price 
shall  be  allocated  among  the  assets  of  Conrail  in  accordance 
with  the  temporary  regulations  prescribed  under  section  338  of 
the  Internal  Revenue  Code  of  1954  (as  such  regulations  were  in 
effect  on  the  date  of  the  enactment  of  this  Act).  The  Secretary 
shall  establish  specific  guidelines  for  carrying  out  the  preceding 
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sentence  so  that  the  basis  of  each  asset  will  be  clearly  ascertain- 
able. For  purposes  of  applying  the  regulations  referred  to  in  the 
first  sentence,  accounts  receivable  and  materials  and  supplies 
shall  be  treated  as  cash  equivalents. 

(3)  Deemed  purchase  price. — For  purposes  of  this  subsection, 
the  deemed  purchase  price  is  an  amount  equal  to  the  gross 
amount  received  pursuant  to  the  public  sale,  multiplied  by  a 
fraction — 

(A)  the  numerator  of  which  is  100  percent,  and 

(B)  the  denominator  of  which  is  the  percentage  (by  value) 
of  the  stock  of  Conrail  sold  in  the  public  sale. 

The  amount  determined  under  the  preceding  sentence  shall  be 
adjusted  under  regulations  prescribed  by  the  Secretary  for  li- 
abilities of  Conrail  and  other  relevant  items. 

(b)  No  Income  From  Cancellation  of  Debt  or  Preferred 
Stock. — No  amount  shall  be  included  in  the  gross  income  of  any 
person  by  reason  of  any  cancellation  of  any  obligation  (or  preferred 
stock)  of  Conrail  in  connection  with  the  public  sale. 

(c)  Disallowance  of  Certain  Deductions. — No  deduction  shall 
be  allowed  to  Conrail  for  any  amount  which  is  paid  after  the  date 
of  the  public  sale  to  employees  of  Conrail  for  services  performed  on 
or  before  the  date  of  the  public  sale. 

(d)  Waiver  of  Certain  Employee  Stock  Ownership  Plan  Pro- 
visions.— For  purposes  of  determining  whether  the  employee  stock 
ownership  plans  of  Conrail  meet  the  qualifications  of  sections  401 
and  501  of  the  Internal  Revenue  Code  of  1954 — 

(1)  the  limits  of  section  415  of  such  Code  (relating  to  limita- 
tions on  benefits  and  contributions  under  qualified  plans)  shall 
not  apply  with  respect  to  interests  in  stock  transferred  pursuant 
to  this  Act  or  a  law  heretofore  enacted,  and 

(2)  the  2-year  waiting  period  for  withdrawals  shall  not  apply 
to  withdrawals  of  amounts  (or  shares)  in  participants  accounts 
in  connection  with  the  public  sale. 

(e)  Definitions. — For  purposes  of  this  section— 

(1)  Conrail.— The  term  "Conrail"  means  the  Consolidated 
Rail  Corporation.  Such  term  includes  any  corporation  which 
was  a  subsidiary  of  Conrail  immediately  before  the  public  sale. 

(2)  Public  sale. — The  term  "public  sale"  means  the  sale  of 
stock  in  Conrail  pursuant  to  a  public  offering  under  the  Conrail 
Privatization  Act.  If  there  is  more  than  1  public  offering  under 
such  Act,  such  term  means  the  sale  pursuant  to  the  initial 
public  offering  under  such  Act. 

(3)  Secretary. — The  term  "Secretary"  means  the  Secretary  of 
the  Treasury  or  his  delegate. 
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PART  IV— TAX  ON  PETROLEUM  AND  OIL  SPILL  LIABILITY 

TRUST  FUND 

Subpart  A — Tax  Provisions  If  Superfund  Amendments  Not  Enacted 

SEC.  8031.  TAX  ON  PETROLEUM. 

(a)  In  General. — Subsections  (a)  and  (b)  of  section  4611  of  the  In- 
ternal Revenue  Code  of  1954  (relating  to  environmental  tax  on  petro- 
leum) are  each  amended  by  striking  out  "of  0.79  cent  a  barrel"  and 
inserting  in  lieu  thereof  "at  the  rate  specified  in  subsection  (c)". 

(b)  Increase  in  Tax. — Section  4611  of  such  Code  is  amended  by 
redesignating  subsections  (c)  and  (d)  as  subsections  (d)  and  (e),  re- 
spectively, and  by  inserting  after  subsection  (b)  the  following  new 
subsection: 

"(c)  Rate  of  Tax.— 

"(1)  In  general. — The  rate  of  the  taxes  imposed  by  this  sec- 
tion is  the  sum  of— 

"(A)  the  Hazardous  Substance  Superfund  financing  rate, 
and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate. 
"(2)  Rates. — For  purposes  of  paragraph  (1) — 

"(A)  the  Hazardous  Substance  Superfund  financing  rate 
is  0.79  cent  a  barrel,  and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate  is 
1.3  cents  a  barrel.  " 

(c)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
Rate. — Section  4612  of  such  Code  (relating  to  definitions  and  spe- 
cial rules)  is  amended  by  redesignating  subsection  (c)  as  subsection 
(d)  and  by  inserting  after  subsection  (b)  the  following  new  subsec- 
tion: 

"(c)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
Rate.— There  shall  be  allowed  as  a  credit  against  so  much  of  the 
tax  imposed  by  section  4611  as  is  attributable  to  the  Oil  Spill  Li- 
ability Trust  Fund  financing  rate  for  any  period  an  amount  equal 
to  the  excess  of— 

"(1)  the  sum  of— 

"(A)  the  aggregate  amounts  paid  by  the  taxpayer  before 
January  1,  1987,  into  the  Deepwater  Port  Liability  Trust 
Fund  and  the  Offshore  Oil  Pollution  Compensation  Fund, 
and 

"(B)  the  interest  accrued  on  such  amounts  before  such 
date,  over 

"(2)  the  amount  of  such  payments  taken  into  account  under 
this  subsection  for  all  prior  periods.  " 

(d)  Conforming  Amendments. — 

(1)  Subsection  (e)  of  section  4611  of  such  Code  (relating  to  ap- 
plication of  taxes),  as  redesignated  by  subsection  (b),  is  amended 
to  read  as  follows: 
"(e)  Application  of  Taxes. — 

"(1)  Superfund  rate. — The  Hazardous  Substance  Superfund 
financing  rate  under  subsection  (c)  shall  not  apply  after  Septem- 
ber 30,  1985. 
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"(2)  Oil  spill  rate. — 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(C),  the  Oil  Spill  Liability  Trust  Fund  financing  rate  under 
subsection  (c)  shall  apply  on  and  after  the  commencement 
date  and  before  January  1,  1992. 
"(B)  Commencement  date. — 

"(i)  In  general. — For  purposes  of  this  paragraph, 
the  term  'commencement  date'  means  the  later  of— 
"(I)  February  1,  1987,  or 

"(II)  the  1st  day  of  the  1st  calendar  month  begin- 
ning more  than  30  days  after  the  date  of  the  enact- 
ment of  qualified  authorizing  legislation, 
"(ii)  Qualified  authorizing  legislation.— For  pur- 
poses of  clause  (i\  the  term  'qualified  authorizing  legis- 
lation   means  any  law  enacted  before  September  1, 
1987,  which  is  substantially  identical  to  subtitle  E  of 
title  VI,  or  subtitle  D  of  title  VIII,  of  H.R.  5300  of  the 
99th  Congress  as  passed  the  House  of  Representatives. 

"(C) NO  TAX  IF  AMOUNTS  COLLECTED  EXCEED  $300,000,000.— 

"(i)  Estimates  by  secretary. — The  Secretary  as  of 
the  close  of  each  calendar  quarter  (and  at  such  other 
times  as  the  Secretary  determines  appropriate)  shall 
make  an  estimate  of  the  amount  of  taxes  which  will  be 
collected  under  this  section  (to  the  extent  attributable 
to  the  Oil  Spill  Liability  Trust  Fund  financing  rate) 
during  the  period  beginning  on  the  commencement  date 
and  ending  on  December  31,  1991. 

"(ii)  Termination  if  $300,000,000  credited  before 
January  1,  1992. — the  Secretary  estimates  under 
clause  (i)  that  more  than  $300,000,000  will  be  credited 
to  the  Fund  before  January  1,  1992,  the  Oil  Spill  Li- 
ability Trust  Fund  financing  rate  shall  not  apply  after 
the  date  on  which  (as  estimated  by  the  Secretary) 
$300,000,000  will  be  so  credited  to  the  Fund.  " 

(2)  Subsection  (c)  of  section  4661  of  such  Code  (relating  to  ter- 
mination of  tax  on  certain  chemicals)  is  amended  to  read  as  fol- 
lows: 

"(c)  Termination. — The  tax  imposed  by  this  section  shall  not 
apply  after  September  30,  1985.  " 

(3)  Paragraph  (1)  of  section  221(b)  of  the  Hazardous  Substance 
Response  Revenue  Act  of  1980  (relating  to  transfers  to  Response 
Trust  Fund)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing: 

"In  the  case  of  the  tax  imposed  by  section  4611,  subparagraph 
(A)  shall  apply  only  to  so  much  of  such  tax  as  is  attributable  to 
the  Hazardous  Substance  Superfund  financing  rate  under  sec- 
tion 4611(c). " 
(e)  Effective  Date. — 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the  com- 
mencement date  (as  defined  in  section  4611(e)(2)  of  the  Internal 
Revenue  Code  of  1954,  as  added  by  this  section). 

(2)  Coordination  with  superfund  reauthorization. — The 
amendments  made  by  this  section  shall  not  take  effect  if  the 
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Superfund  Amendments  and  Reauthorization  Act  of  1986  is  en- 
acted. 

Subpart  B — Tax  Provisions  if  Superfund  Amendments  Enacted 
SEC.  8032.  INCREASE  IN  ENVIRONMENTAL  TAX  ON  PETROLEUM. 

(a)  In  General, — Subsection  (c)  of  section  4611  of  the  Internal 
Revenue  Code  of  1954  (relating  to  environmental  tax  on  petroleum), 
as  amended  by  the  Superfund  Amendments  and  Reauthorization 
Act  of  1986,  is  amended  to  read  as  follows: 

"(c)  Rate  of  Tax.— 

"(1)  In  general. — The  rate  of  the  taxes  imposed  by  this  sec- 
tion is  the  sum,  of— 

"(A)  the  Hazardous  Substance  Superfund  financing  rate, 
and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate. 
"(2)  Rates. — For  purposes  of  paragraph  (1) — 

"(A)  the  Hazardous  Substance  Superfund  financing  rate 

is— 

"(i)  except  as  provided  in  clause  (ii),  8.2  cents  a 
barrel,  and 

"(ii)  11.7  cents  a  barrel  in  the  case  of  the  tax  imposed 
by  subsection  (a)(2),  and 
"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate  is 
1.3  cents  a  barrel.  " 

(b)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
Rate. — Section  4612  of  such  Code  (relating  to  definitions  and  spe- 
cial rules),  as  so  amended,  is  amended  by  redesignating  subsection 
(d)  as  subsection  (e)  and  by  inserting  after  subsection  (c)  the  follow- 
ing new  subsection: 

"(d)  Credit  Against  Portion  of  Tax  Attributable  to  Oil 
Spill  Rate. — There  shall  be  allowed  as  a  credit  against  so  much  of 
the  tax  imposed  by  section  4611  as  is  attributable  to  the  Oil  Spill 
Liability  Trust  Fund  financing  rate  for  any  period  an  amount  equal 
to  the  excess  of— 

"(1)  the  sum  of— 

"(A)  the  aggregate  amounts  paid  by  the  taxpayer  before 
January  1,  1987,  into  the  Deepwater  Port  Liability  Trust 
Fund  and  the  Offshore  Oil  Pollution  Compensation  Fund, 
and 

"(B)  the  interest  accrued  on  such  amounts  before  such 
date,  over 

"(2)  the  amount  of  such  payments  taken  into  account  under 
this  subsection  for  all  prior  periods.  " 

(c)  Conforming  Amendments. — 

(1)  Subsection  (e)  of  section  4611  of  such  Code  (relating  to  ap- 
plication of  taxes),  as  so  amended,  is  amended— 

(A)  in  the  subsection  heading  by  striking  out  "Taxes" 
and  inserting  in  lieu  thereof  "Hazardous  Substance  Su- 
perfund Financing  Rate", 

(B)  in  paragraph  (1)  by  striking  out  "the  taxes  imposed  by 
this  section "  and  inserting  in  lieu  thereof  "the  Hazardous 
Substance  Superfund  financing  rate  under  this  section", 
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(C)  in  paragraphs  (2)  and  (3)(A)  after  "this  section"  by  in- 
serting "(to  the  extent  attributable  to  the  Hazardous  Sub- 
stance Superfund  financing  rate)",  and 

(D)  in  paragraph  (3)(B)  by  striking  out  "no  tax  shall  be 
imposed  under  this  section"  and  inserting  in  lieu  thereof 
"the  Hazardous  Substance  Superfund  financing  rate  under 
this  section  shall  not  apply". 

(2)  Section  4611  of  such  Code,  as  so  amended,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(f)  Application  of  Oil  Spill  Liability  Trust  Fund  Financing 
Rate  — 

"(1)  In  general. — Except  as  provided  in  paragraph  (3),  the 
Oil  Spill  Liability  Trust  Fund  financing  rate  under  subsection 
(c)  shall  apply  on  and  after  the  commencement  date  and  before 
January  1,  1992. 

"(2)  Commencement  date. — 

"(A)  In  general. — For  purposes  of  this  subsection,  the 
term  'commencement  date'  means  the  later  of— 
"(i)  February  1,  1987,  or 

"(ii)  the  1st  day  of  the  1st  calendar  month  beginning 
more  than  30  days  after  the  date  of  the  enactment  of 
qualified  authorizing  legislation. 
"(B)  Qualified  authorizing  legislation. — For  purposes 
of  subparagraph  (A),  the  term  'qualified  authorizing  legis- 
lation' means  any  law  enacted  before  September  1,  1987, 
which  is  substantially  identical  to  subtitle  E  of  title  VI,  or 
subtitle  D  of  title  VIII,  of  HR.  5300  of  the  99th  Congress  as 
passed  the  House  of  Representatives. 

"(3)  NO  TAX  IF  AMOUNTS  COLLECTED  EXCEED  $300,000,000. — 

"(A)  Estimates  by  secretary. — The  Secretary  as  of  the 
close  of  each  calendar  quarter  (and  at  such  other  times  as 
the  Secretary  determines  appropriate)  shall  make  an  esti- 
mate of  the  amount  of  taxes  which  will  be  collected  under 
this  section  (to  the  extent  attributable  to  the  Oil  Spill  Li- 
ability Trust  Fund  financing  rate)  during  the  period  begin- 
ning on  the  commencement  date  and  ending  on  December 
31,  1991. 

"(B)  Termination  if  $300,000,000  credited  before  Janu- 
ary 1,  1992. — If  the  Secretary  estimates  under  subparagraph 
(A)  that  more  than  $300,000,000  will  be  credited  to  the 
Fund  before  January  1,  1992,  the  Oil  Spill  Liability  Trust 
Fund  financing  rate  shall  not  apply  after  the  date  on 
which  (as  estimated  by  the  Secretary)  $300,000,000  will  be 
so  credited  to  the  Fund.  " 

(3)  Sections  4661(c)  and  4671(e)  of  such  Code  (relating  to  ter- 
mination of  environmental  taxes)  are  each  amended  by  striking 
out  "no  tax  is  imposed  under  section  4611(a)"  and  inserting  in 
lieu  thereof  "the  Hazardous  Substance  Superfund  financing 
rate  under  section  4611  does  not  apply". 

(4)  Subsection  (b)  of  section  9507  of  such  Code  (relating  to 
transfers  to  Superfund)  is  amended  by  adding  at  the  end  there- 
of the  following: 
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"In  the  case  of  the  tax  imposed  by  section  4611,  paragraph  (1)  shall 
apply  only  to  so  much  of  such  tax  as  is  attributable  to  the  Hazard- 
ous Substance  Super  fund  financing  rate  under  section  4611(c).  " 
(d)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the  com- 
mencement date  (as  defined  in  section  4611(f)(2)  of  the  Internal 
Revenue  Code  of  1954,  a$  added  by  this  section). 

(2)  Coordination  with  superfund  reauthorization— The 
amendments  made  by  this  section  shall  take  effect  only  if  the 
Superfund  Amendments  and  Reauthorization  Act  of  1986  is  en- 
acted. 

Subpart  C—Oil  Spill  Liability  Trust  Fund 
SEC.  8033.  OIL  SPILL  LIABILITY  TRUST  FUND. 

(a)  In  General. — Subchapter  A  of  chapter  98  of  the  Internal  Rev- 
enue Code  of  1954  (relating  to  establishment  of  trust  funds)  is 
amended  by  adding  after  section  9506  the  following  new  section: 

"SEC.  9507.  OIL  SPILL  LIABILITY  TRUST  FUND. 

"(a)  Creation  of  Trust  Fund. — There  is  established  in  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the  (Oil 
Spill  Liability  Trust  Fund',  consisting  of  such  amounts  as  may  be 
appropriated  or  credited  to  such  Trust  Fund  as  provided  in  this  sec- 
tion or  section  9602(b). 

"(b)  Transfers  to  Trust  Fund. — There  are  hereby  appropriated 
to  the  Oil  Spill  Liability  Trust  Fund  amounts  equivalent  to — 

"(1)  taxes  received  in  the  Treasury  under  section  4611  (relat- 
ing to  environmental  tax  on  petroleum)  to  the  extent  attributa- 
ble to  the  Oil  Spill  Liability  Trust  Fund  financing  rate  under 
section  4611(c), 

"(2)  amounts  recovered,  collected,  or  received  under  subtitle  A 
of  the  Comprehensive  Oil  Pollution  Liability  and  Compensation 
Act, 

"(3)  amounts  remaining  (on  the  1st  day  the  Oil  Spill  Liability 
Trust  Fund  financing  rate  under  section  4611(c)  applies)  in  the 
Deep  Water  Port  Liability  Fund  established  by  section  18(f)  of 
the  Deep  Water  Port  Act  of  1974, 

"(4)  amounts  remaining  (on  such  date)  in  the  Offshore  Oil 
Pollution  Compensation  Fund  established  under  section  302  of 
the  Outer  Continental  Shelf  Lands  Act  Amendments  of  1978, 
and 

"(5)  amounts  credited  to  such  trust  fund  under  section  311(s) 
of  the  Federal  Water  Pollution  Control  Act. 
"(c)  Expenditures. — 

"(1)  General  expenditure  purposes. — 

"(A)  In  general. — Amounts  in  the  Oil  Spill  Liability 
Trust  Fund  shall  be  available,  as  provided  in  appropria- 
tion Acts,  only  for  purposes  of  making  expenditures  for — 

"(i)  the  payment  of  removal  costs  described  in  the 
Comprehensive  Oil  Pollution  Liability  and  Compensa- 
tion Act, 

"(ii)  the  payment  of  claims  under  the  Comprehensive 
Oil  Pollution  Liability  and  Compensation  Act  for 
damage  which  is  not  otherwise  compensated, 
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"(Hi)  carrying  out  subsections  (c),  (d),  (i),  and  (I)  of 
section  311  of  the  Federal  Water  Pollution  Control  Act 
with  respect  to  any  discharge  of  oil  (as  defined  in  such 
section), 

"(iv)  carrying  out  section  5  of  the  Intervention  on  the 
High  Seas  Act  relating  to  oil  pollution  or  the  substan- 
tial threat  of  oil  pollution, 

"(v)  the  payment  of  all  expenses  of  administration  in- 
curred by  the  Federal  Government  under  the  Compre- 
hensive Oil  Pollution  Liability  and  Compensation  Act, 
and 

"(vi)  the  payment  of  contributions  to  the  Internation- 
al Fund  under  such  Act. 
For  purposes  of  this  subparagraph,  references  to  the  Com- 
prehensive Oil  Pollution  Liability  and  Compensation  Act 
shall  be  treated  as  references  to  qualified  authorizing  legis- 
lation (as  defined  in  section  4611). 
"(B)  Special  rules. — 

"(i)  Payments  to  governments  only  for  removal 

COSTS  AND  NATURAL  RESOURCE  DAMAGE  ASSESSMENTS 

and  claims. — Except  in  the  case  of  payments  described 
in  subparagraph  (A)(v),  amounts  shall  be  available 
under  subparagraph  (A)  for  payments  to  any  govern- 
ment only  for — 

"(I)  removal  costs  and  natural  resource  damage 
assessments  and  claims,  and 

"(II)  administrative  expenses  related  to  such 
costs,  assessments,  or  claims, 
"(ii)  Restrictions  on  contributions  to  interna- 
tional fund. — Under  regulations  prescribed  by  the 
Secretary,  amounts  shall  be  available  under  subpara- 
graph (A)  with  respect  to  any  contribution  to  the  Inter- 
national Fund  only  in  proportion  to  the  portion  of  such 
fund  used  for  a  purpose  for  which  amounts  may  be 
paid  from  the  Oil  Spill  Liability  Trust  Fund. 
"(2)  Limitations  on  expenditures. — 

"(A)  $500,000,000  per  incident,  etc. — The  maximum 
amount  which  may  be  paid  from  the  Oil  Spill  Liability 
Trust  Fund  with  respect  to— 

"(i)  any  single  incident  shall  not  exceed  $500,000,000, 
and 

"(ii)   natural   resource   damage   assessments  and 
claims  in  connection  with  any  single  incident  shall  not 
exceed  $250,000,000. 
"(B)  $30,000,000  minimum  balance.— Except  in  the  case 
of  payments  described  in  paragraph  (l)(A)(i),  a  payment 
may  be  made  from  such  Trust  Fund  only  if  the  amount  in 
such  Trust  Fund  after  such  payment  will  not  be  less  than 
$30,000,000. 
"(d)  Authority  To  Borrow. — 

"(1)  In  general. — There  are  authorized  to  be  appropriated  to 
the  Oil  Spill  Liability  Trust  Fund,  as  repayable  advances,  such 
sums  as  may  be  necessary  to  carry  out  the  purposes  of  such 
Trust  Fund. 
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"(2)  Limitation  on  amount  outstanding— The  maximum 
aggregate  amount  of  repayable  advances  to  the  Oil  Spill  Liabil- 
ity Trust  Fund  which  is  outstanding  at  any  one  tim,e  shall  not 
exceed  $500,000,000. 

"(3)  Repayment  of  advances. — 

"(A)  In  general.— Advances  made  to  the  Oil  Spill  Li- 
ability Trust  Fund  shall  be  repaid,  and  interest  on  such  ad- 
vances shall  be  paid,  to  the  general  fund  of  the  Treasury 
when  the  Secretary  determines  that  moneys  are  available 
for  such  purposes  in  such  Fund. 

"(B)  Final  repayment.— No  advance  shall  be  made  to 
the  Oil  Spill  Liability  Trust  Fund  after  December  31,  1991, 
and  all  advances  to  such  Fund  shall  be  repaid  on  or  before 
such  date. 

"(C)  Rate  of  interest. — Interest  on  advances  made  pur- 
suant to  this  subsection  shall  be — 

"(i)  at  a  rate  determined  by  the  Secretary  of  the 
Treasury  (as  of  the  close  of  the  calendar  month  preced- 
ing the  month  in  which  the  advance  is  made)  to  be 
equal  to  the  current  average  market  yield  on  outstand- 
ing marketable  obligations  of  the  United  States  with 
remaining  periods  to  maturity  comparable  to  the  an- 
ticipated period  during  which  the  advance  will  be  out- 
standing, and 

"(ii)  compounded  annually. 
"(e)  Liability  of  the  United  States  Limited  to  Amount  in 
Trust  Fund.— 

"(1)  General  rule. — Any  claim  filed  against  the  Oil  Spill 
Liability  Trust  Fund  may  be  paid  only  out  of  such  Trust  Fund. 

"(2)  Coordination  with  other  provisions. — Nothing  in  the 
Comprehensive  Oil  Pollution  Liability  and  Compensation  Act 
(or  in  any  amendment  made  by  such  Act)  shall  authorize  the 
payment  by  the  United  States  Government  of  any  amount  with 
respect  to  any  such  claim  out  of  any  source  other  than  the  Oil 
Spill  Liability  Trust  Fund. 

"(3)  Order  in  which  unpaid  claims  are  to  be  paid. — If  at 
any  time  the  Oil  Spill  Liability  Trust  Fund  has  insufficient 
funds  (or  is  unable  by  reason  of  subsection  (c)(2))  to  pay  all  of 
the  claims  out  of  such  Trust  Fund  at  such  time,  such  claims 
shall,  to  the  extent  permitted  under  paragraph  (1)  and  such 
subsection,  be  paid  in  full  in  the  order  in  which  they  were  fi- 
nally determined. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  A 
of  chapter  98  of  such  Code  is  amended  by  adding  after  the  item  re- 
lating to  section  9506  the  following  new  item: 

"Sec.  9507.  Oil  Spill  Liability  Trust  Fund.  ". 

(c)  Effective  Date, — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
take  effect  on  the  commencement  date  (as  defined  in  section 
Ji611  of  the  Internal  Revenue  Code  of  1954,  as  amended  by  this 
part). 

(2)  Coordination  with  superfund  reauthorization. — If 
the  Superfund  Amendments  and  Reauthorization  Act  of  1986  is 
enacted — 
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(A)  subsection  (a)  of  this  section  shall  be  applied  by  sub- 
stituting "section  9508"  for  "section  9506", 

(B)  section  9507  of  the  Internal  Revenue  Code  of  1954,  as 
added  by  this  section,  is  hereby  redesignated  as  section  9509 
of  such  Code,  and 

(C)  in  lieu  of  the  amendment  made  by  subsection  (b),  the 
table  of  sections  for  subchapter  A  of  chapter  98  of  such 
Code  is  amended  by  adding  after  the  item  relating  to  sec- 
tion 9508  the  following  new  item: 

"Sec.  9509.  Oil  Spill  Liability  Trust  Fund.  " 

PART  V— DENIAL  OF  CERTAIN  TAX  BENEFITS  WITH  RE- 
SPECT TO  ACTIVITIES  IN  CERTAIN  FOREIGN  COUNTRIES 

SEC.  8041.  DENIAL  OF  CERTAIN  TAX  BENEFITS  WITH  RESPECT  TO  ACTIVI- 
TIES IN  CERTAIN  FOREIGN  COUNTRIES 

(a)  Denial  of  Foreign  Tax  Credit. — Section  901  of  the  Internal 
Revenue  Code  of  1954  (relating  to  taxes  of  foreign  countries  and  of 
possessions  of  the  United  States),  as  amended  by  the  Tax  Reform 
Act  of  1986,  is  amended  by  redesignating  subsection  (j)  as  subsection 
(k)  and  by  inserting  after  subsection  (i)  the  following  new  subsection: 
"(j)  Denial  of  Foreign  Tax  Credit,  Etc.,  With  Respect  to  Cer- 
tain Foreign  Countries. — 

"(1)  In  general. — Notwithstanding  any  other  provision  of 
this  part — 

"(A)  no  credit  shall  be  allowed  under  subsection  (a)  for 
any  income,  war  profits,  or  excess  profits  taxes  paid  or  ac- 
crued (or  deemed  paid  under  section  902  or  960)  to  any 
country  if  such  taxes  are  with  respect  to  income  attributa- 
ble to  a  period  to  which  this  subsection  applies  to  such 
country,  and 

"(B)  subsections  (a),  (b),  and  (c)  of  section  904  and  sections 
902  and  960  shall  be  applied  separately  with  respect  to 
income  attributable  to  such  a  period  from  sources  within 
any  country  so  identified. 
"(2)  Countries  to  which  subsection  applies. — 

"(A)  In  general. — This  subsection  shall  apply  to  any  for- 
eign country — 

"(i)  the  government  of  which  the  United  States  does 
not  recognize,  unless  such  government  is  otherwise  eli- 
gible to  purchase  defense  articles  or  services  under  the 
Arms  Export  Control  Act, 

"(ii)  with  respect  to  which  the  United  States  has  sev- 
ered diplomatic  relations, 

u(iii)  with  respect  to  which  the  United  States  has  not 
severed  diplomatic  relations  but  does  not  conduct  such 
relations,  or 

"(iv)  which  the  Secretary  of  State  has,  pursuant  to 
section  6(j)  of  the  Export  Administration  Act  of  1979, 
as  amended,  designated  as  a  foreign  country  which  re- 
peatedly provides  support  for  acts  of  international  ter- 
rorisms. 
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"(B)  Period  for  which  subsection  applies.— This  sub- 
section shall  apply  to  any  foreign  country  described  in  sub- 
paragraph (A)  during  the  period— 

(i)  beginning  on  the  later  of— 
"(I)  January  1,  1987,  or 

"(II)  6  months  after  such  country  becomes  a 
country  described  in  subparagraph  (A),  and 
"(ii)  ending  on  the  date  the  Secretary  of  State  certi- 
fies to  the  Secretary  of  the  Treasury  that  such  country 
is  no  longer  described  in  subparagraph  (A). 
"(3)  Taxes  allowed  as  a  deduction.— Section  275  shall  not 
apply  to  any  tax  which  is  not  allowable  as  a  credit  under  sub- 
section (a)  by  reason  of  this  subsection. 

"(4)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  or  appropriate  to  carry  out  the  pur- 
poses of  this  subsection,  including  regulations  which  treat 
income  paid  through  1  or  more  entities  as  derived  from  a  for- 
eign country  to  which  this  subsection  applies  if  such  income 
was.  without  regard  to  such  entities,  derived  from  such  coun- 
try." 

(b)  Denial  of  Deferral  of  Income. — 

(1)  General  rule.— Section  952(a)  of  such  Code  (defining 
subpart  F  income)  is  amended — 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (3),  by 
striking  out  the  period  at  the  end  of  paragraph  (4)  and  in- 
serting in  lieu  thereof  "  and",  and  by  inserting  immediate- 
ly after  paragraph  (4)  the  following  new  paragraph: 

"(5)  the  income  of  such  corporation  derived  from  any  foreign 
country  during  any  period  during  which  section  901(j)  applies  to 
such  foreign  country.  "  and 

(B)  by  adding  at  the  end  thereof  the  following  sentence: 
"For  purposes  of  paragraph  (5),  the  income  described  there- 
in shall  be  reduced,  under  regulations  prescribed  by  the 
Secretary,  so  as  to  take  into  account  deductions  (including 
taxes)  properly  allocable  to  such  income.  " 

(2)  Income  derived  from  foreign  country. — Section  952  of 
such  Code  (defining  subpart  F  income),  as  amended  by  the  Tax 
Reform  Act  of  1986,  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(d)  Income  Derived  From  Foreign  Country. — The  Secretary 
shall  prescribe  such  regulations  as  may  be  necessary  or  appropriate 
to  carry  out  the  purposes  of  subsection  (a)(5),  including  regulations 
which  treat  income  paid  through  1  or  more  entities  as  derived  from 
a  foreign  country  to  which  section  901(j)  applies  if  such  income  was, 
without  regard  to  such  entities,  derived  from  such  country.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  January  1,  1987. 

PART  VI— APPROPRIATIONS  FOR  IRS  ENFORCEMENT 

SEC.  8051.  APPROPRIA  TIONS  FOR  IRS  ENFORCEMENT. 

For  purposes  of  reconciliation,  in  order  to  provide  for  an  accurate 
estimate  of  revenue  raised  by  increased  appropriations  for  the  Inter- 
nal Revenue  Service,  the  enacted  appropriations  measure  providing 
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funding  for  the  Internal  Revenue  Service  for  the  fiscal  year  ending 
September  30,  1987,  will  include  the  following  funding  levels:  for 
''Salaries  and  Expenses",  $95,147,000;  for  "Processing  Tax  Returns", 
$1,332,902,000;  for  "Examinations  and  Appeals",  $1,623,162,000; 
and  for  "Investigation,  Collection,  and  Taxpayer  Service", 
$1,196,581,000:  Provided,  That  the  allocation  to  the  Senate  Commit- 
tee on  Appropriations  pursuant  to  section  302(a)  of  the  Budget  Act, 
as  amended,  under  Senate  Concurrent  Resolution  120,  the  concur- 
rent resolution  on  the  budget  for  fiscal  year  1987,  is  increased  by 
$300,000,000  in  both  new  budget  authority  and  outlays. 

PART  VII— STUDY  OF  COMMUNICA  TION  SER  VICES  NOT 
SUBJECT  TO  FEDERAL  EXCISE  TAX 

SEC.  8061.  STUDY  OF  COMMUNICATION  SERVICES  NOT  SUBJECT  TO  FEDER- 
AL EXCISE  TAX. 

(a)  In  General. — The  Secretary  of  the  Treasury  or  his  delegate 
shall  conduct  a  study  of  communication  services  which  are  exempt 
from  the  tax  imposed  by  section  4251  of  the  Internal  Revenue  Code 
of  1954  by  reason  of  being  a  private  communication  service  (as  de- 
fined in  section  4252(d)  of  such  Code)  or  by  reason  of  a  specific  ex- 
emption from  such  tax  under  section  4253  of  such  Code.  Such  study 
shall  include  an  estimate  of  the  reduction  in  tax  revenues  by  reason 
of  each  such  exemption,  shall  describe  the  types  of  persons  which 
benefit  from  each  such  exemption,  and  a  method  under  which  such 
tax  could  be  extended  to  private  communication  services  (as  so  de- 
fined). In  conducting  such  study,  the  Secretary  of  the  Treasury  or 
his  delegate  shall  consult  with  the  Secretary  of  Commerce  and  the 
Chairman  of  the  Federal  Communications  Commission. 

(b)  Report. — The  report  of  the  study  under  subsection  (a)  shall  be 
submitted,  not  later  than  June  30,  1987,  to  the  Committee  on  Ways 
and  Means  of  the  House  of  Representatives  and  the  Committee  on 
Finance  of  the  Senate. 

PART  VIII— AMENDMENTS  RELATED  TO  TAX  REFORM  ACT 

OF  1986 

SEC.  8071.  TREATMENT  OF  CERTAIN  TRUCKS,  ETC. 

Subsection  (a)  of  section  204  of  the  Tax  Reform  Act  of  1986  (relat- 
ing to  additional  transitional  rules)  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(40)  Certain  trucks,  etc. — The  amendments  made  by  sec- 
tion 201  shall  not  apply  to  trucks,  tractor  units,  and  trailers 
which  a  privately  held  truck  leasing  company  headquartered  in 
Des  Moines,  Iowa,  contracted  to  purchase  in  September  1985  but 
only  to  the  extent  the  aggregate  reduction  in  Federal  tax  liabil- 
ity by  reason  of  the  application  of  this  paragraph  does  not 
exceed  $8,500,000." 

SEC.  8072.  APPLICATION  OF  AT-RISK  RULES  TO  LOW-INCOME  HOUSING 
CREDIT. 

(a)  In  General. — Paragraph  (1)  of  section  42(k)  of  the  Internal 
Revenue  Code  of  1986  (relating  to  low-income  housing  credit),  as 
added  by  the  Tax  Reform  Act  of  1986,  is  amended  by  striking  out 
"subparagraph  (D)(iv)(I)"  and  inserting  in  lieu  thereof  "subpara- 
graphs (DXiiXII)  and  (D)(iv)(I)". 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  as  if  included  in  the  amendment  made  by  section 
252(a)  of  the  Tax  Reform  Act  of  1986. 

SEC.  8073.  TREATMENT  OF  CERTAIN  RURAL  HOUSING  FOR  PURPOSES  OF 
TRANSITIONAL  RULE  FOR  LOW-INCOME  HOUSING. 

(a)  In  General.— Subsection  (d)  of  section  502  of  the  Tax  Reform 
Act  of  1986  (defining  qualified  investor)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(4)  Special  rule  for  certain  rural  housing. — In  the  case 
of  any  interest  in  a  qualified  low-income  housing  project 
which — 

"(A)  is  assisted  under  section  515  of  the  Housing  Act  of 
1949  (relating  to  the  Farmers'  Home  Administration  Pro- 
gram), and 

"(B)  is  located  in  a  town  with  a  population  of  less  than 
10,000  and  which  is  not  part  of  a  metropolitan  statistical 
area, 

paragraph  (1)(B)  shall  b-2  applied  by  substituting  l35  percent'  for 
'50  percent'  and  subsection  (b)(1)  shall  be  applied  by  substitut- 
ing '5th  taxable  year'  for  '6th  taxable  year'.  The  preceding  sen- 
tence shall  not  apply  to  any  interest  unless,  on  December  SI, 
1986,  at  least  one-half  of  the  number  of  payments  required  with 
respect  to  such  interest  remain  to  be  paid.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  as  if  included  in  section  502  of  the  Tax  Reform  Act 
of  1986  on  the  date  of  its  enactment. 

PART IX— COORDINATION  WITH  OTHER  PROVISIONS 

SEC.  8081.  COORDINATION  WITH  OTHER  PROVISIONS. 

Nothing  in  any  provision  of  this  Act  (other  than  this  title)  shall 
be  construed  as — 

(1)  imposing  any  tax  (or  exempting  any  person  or  property 
from  any  tax), 

(2)  establishing  any  trust  fund,  or 

(3)  authorizing  amounts  to  be  expended  from  any  trust  fund. 

Subtitle  B — Customs  Revenues 

SEC.  8101.  CUSTOMS  USER  FEES  FOR  THE  PROCESSING  OF  MERCHANDISE 
ENTRIES. 

(a)  Amount  of  Fee. — Subsection  (a)  of  section  13031  of  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985  (19  U.S.C. 
58c(a))  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraphs: 

"(9)  For  the  processing  of  any  merchandise  (other  than  an  ar- 
ticle that  is — 

"(A)  provided  for  in  schedule  8  of  the  Tariff  Schedules  of 
the  United  States, 

"(B)  a  product  of  an  insular  possession  of  the  United 
States,  or 

"(C)  a  product  of  any  county  listed  in  General  Headnote 
3(e)(vi)  or  (vii)  of  such  Schedules) 
that  is  formally  entered,  or  withdrawn  from  warehouse  for  con- 
sumption— 
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"(i)  after  November  30,  1986,  and 

%i)  before  October  1,  1987; 
a  fee  in  an  amount  equal  to  0.22  percent  ad  valorem. 

"(10)  For  the  processing  of  any  merchandise  (other  than  an 
article  described  in  subparagraph  (A),  (B),  or  (C)  of  paragraph 
(9))  that  is  formally  entered,  or  withdrawn  from  warehouse  for 
consumption,  during  any  fiscal  year  occurring  after  September 
30,  1987;  a  fee  in  an  amount  equal  to  the  lesser  of— 

"(A)  0.17 percent  ad  valorem,  or 

"(B)  an  ad  valorem  rate  which  the  Secretary  of  the  Treas- 
ury estimates  will  provide  a  total  amount  of  revenue  during 
the  fiscal  year  equal  to — 

"(i)  the  total  amount  authorized  to  be  appropriated 
for  such  fiscal  year  to  the  United  States  Customs  Serv- 
ice for  salaries  and  expenses  incurred  in  conducting 
commercial  operations  during  such  fiscal  year,  reduced 
by 

"(W  the  excess,  if  any,  of— 

"(I)  the  total  amount  authorized  to  be  appropri- 
ated for  such  salaries  and  expenses  for  such  fiscal 
year,  over 

"(II)  the  total  amount  actually  appropriated  for 
such  salaries  and  expenses  for  such  fiscal  year; 
except  that  if  appropriations  are  not  authorized  for  a  fiscal 
year,  the  fee  imposed  under  this  paragraph  with  respect  to  that 
year  shall  be  in  an  amount  equal  to  0.17  percent  ad  valorem.", 
(b)  Reduction  in  Amount  of  Fee. — Subsection  (b)  of  section 
13031  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of 
1985  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraphs: 

"(8)(A)  The  fee  charged  under  subsection  (a)(9)  or  (10)  with  respect 
to  the  processing  of  merchandise  shall — 

"(i)  be  paid  by  the  importer  of  record  of  the  merchandise;  and 
"(ii)  be  based  on  the  value  of  the  merchandise  as  determined 
under  section  402  of  the  Tariff  Act  of  1930. 

"(B)(i)  By  no  later  than  the  date  that  is  5  days  after  the  date  on 
which  any  funds  are  appropriated  to  the  United  States  Customs 
Service  for  salaries  or  expenses  incurred  in  conducting  commercial 
operations,  the  Secretary  of  the  Treasury  shall  determine  the  ad  va- 
lorem rate  of  the  fee  charged  under  subsection  (a)(10)  and  shall  pub- 
lish the  determination  in  the  Federal  Register.  Such  ad  valorem 
rate  shall  apply  with  respect  to  services  provided  for  the  processing 
of  entries,  and  withdrawals  from  warehouse,  for  consumption  made 
after  the  date  that  is  60  days  after  the  date  of  such  determination. 

"(ii)  No  determination  is  required  under  clause  (i)  with  respect  to 
an  appropriation  to  the  United  States  Customs  Service  if  the  funds 
appropriated  are  available  for  less  than  60  days. 

"(9)  The  Secretary  may  reduce  by  an  amount  he  considers  equita- 
ble the  fees  charged  under  subsection  (a)  for  the  processing  of  mer- 
chandise entries  at  facilities  at  which  users  reimburse  the  United 
States  Customs  Service,  pursuant  to  section  9701  of  title  31,  United 
States  Code,  or  section  236  of  the  Trade  and  Tariff  Act  of  1984  (19 
U.S.C  58b),  for  the  services  that  it  provides  at  the  facilities. ". 
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(c)  Provision  of  Customs  Services— (1)  Subsection  (e)  of  section 
13031(e)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of 
1985  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(4)  Notwithstanding  any  other  provision  of  law,  during  any 
period  when  fees  are  authorized  under  subsection  (a),  no 
charges,  other  than  such  fees,  may  be  collected  for — 

"(A)  any  cargo  inspection,  clearance,  or  other  customs 
service  performed  (regardless  whether  performed  outside  of 
normal  business  hours  on  an  overtime  basis);  or 
"(B)  any  customs  personnel  provided; 
in  connection  with  the  arrival  or  departure  of  any  commercial 
vessel,  vehicle  or  aircraft,  or  its  passengers,  crew,  and  cargo,  in 
the  United  States. ". 
(2)  Paragraph  (2)  of  such  subsection  (e),  as  amended  by  section 
1893  of  the  Tax  Reform  Act  of  1986,  is  amended  by  striking  out 
"Paragraph  (1)"  and  inserting  "This  subsection". 

(d)  Customs  User  Fee  Account— Subsection  (f)  of  section  13031 
of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  (19 
U.S.C.  58c(f))  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraphs: 

"(3)  Except  as  provided  in  paragraph  (2),  all  funds  in  the  Cus- 
toms User  Fee  Account  shall  only  be  available,  to  the  extent 
provided  for  in  appropriation  Acts,  for  the  salaries  and  ex- 
penses of  the  United  States  Customs  Service  incurred  in  con- 
ducting commercial  operations. 

"(4)  At  the  close  of  fiscal  year  1988  and  each  even-numbered 
fiscal  year  occurring  thereafter,  the  Secretary  of  the  Treasury 
shall  submit  a  report  to  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the  Committee  on  Finance  of 
the  Senate  regarding  how  the  fees  imposed  under  subsection  (a) 
should  be  adjusted  in  order  that  the  balance  of  the  Customs 
User  Fee  Account  approximates  a  zero  balance.  Before  making 
recommendations  regarding  any  such  adjustments,  the  Secre- 
tary of  the  Treasury  shall  provide  adequate  opportunity  for 
public  comment.  The  recommendations  shall,  as  precisely  as 
possible,  propose  fees  which  reflect  the  actual  costs  to  the 
United  States  Government  for  the  commercial  services  provided 
by  the  United  States  Customs  Service. 

(e)  Termination  of  Fees. — Subsection  (j)  of  section  13031  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  is  amend- 
ed— 

(1)  by  striking  out  "provided  in  paragraph  (2)"  in  paragraph 
(1)  and  inserting  in  lieu  thereof  "otherwise  provided  in  this  sub- 
section"; and 

(2)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(3)  Fees  may  not  be  charged  under  subsection  (a)  after  September 

30,  1989. ". 

SEC.  8102.  AUTHORIZATION  OF  APPROPRIATIONS  FOR  FISCAL  YEAR  1987 
FOR  THE  UNITED  STATES  CUSTOMS  SERVICE. 

Section  301  of  the  Customs  Procedural  Reform  and  Simplification 
Act  of  1978  (19  U.S.C.  2075)  is  amended  as  follows: 
(1)  Subsection  (a)  is  amended— 
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(A)  by  inserting  "(1)" after  "(a)";  and 

(B)  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

"(2)  The  authorization  of  the  appropriations  for  the  United  States 
Customs  Service  for  each  fiscal  year  after  fiscal  year  1987  shall 
specify — 

"(A)  the  amount  authorized  for  the  fiscal  year  for  the  salaries 
and  expenses  of  the  Service  in  conducting  commercial  oper- 
ations; and 

"(B)  the  amount  authorized  for  the  fiscal  year  for  the  salaries 
and  expenses  of  the  Service  for  other  than  commercial  oper- 
ations. ";  and 

(2)  Subsection  (b)  is  amended  to  read  as  follows: 
"(b)(1)  There  are  authorized  to  be  appropriated  to  the  Department 
of  the  Treasury  not  to  exceed  $1,001,180,000  for  the  salaries  and  ex- 
penses of  the  United  States  Customs  Service  for  fiscal  year  1987;  of 
which — 

"(A)  $749,131,000  is  for  salaries  and  expenses  to  maintain 
current  operating  levels,  and  includes  such  sums  as  may  be  nec- 
essary to  complete  the  testing  of  the  prototype  of  the  automatic 
license  plate  reader  program  and  to  implement  that  program; 

"(B)  $80,999,000  is  for  the  salaries  and  expenses  of  additional 
personnel  to  be  used  in  carrying  out  drug  enforcement  activities; 
and 

"(C)  $171,050,000  is  for  the  operation  and  maintenance  of  the 
air  interdiction  program  of  the  Service,  of  which — 

"(i)  $93,500,000  is  for  additional  aircraft,  communica- 
tions enhancements,  and  command,  control,  communica- 
tions, and  intelligence  centers,  and 

"(ii)  $350,000  is  for  a  feasibility  and  application  study  for 
a  low-level  radar  detection  system  in  collaboration  with  the 
Los  Alamos  National  Laboratory. 
"(2)  No  part  of  any  sum  that  is  appropriated  under  the  authority 
of  paragraph  (1)  may  be  used  to  close  any  port  of  entry  at  which, 
during  fiscal  year  1986 — 

"(A)  not  less  than  2,500  merchandise  entries  (including  infor- 
mal entries)  were  made;  and 

"(B)  not  less  than  $1,500,000  in  customs  revenues  were  as- 
sessed. ". 

Subtitle  C — Public  Debt  Limit  and  Related  Provisions 

SEC.  8201.  TEMPORARY  INCREASE  IN  PUBLIC  DEBT  LIMIT. 

During  the  period  beginning  on  the  date  of  the  enactment  of  this 
Act  and  ending  on  May  15,  1987,  the  public  debt  limit  set  forth  in 
subsection  (b)  of  section  3101  of  title  31,  United  States  Code,  shall  be 
temporarily  increased  by  $189,000,000,000. 

SEC.  8202.  RESTORATION  OF  LOST  INTEREST  TO  CERTAIN  TRUST  FUNDS. 

(a)  General  Rule. — The  Secretary  of  the  Treasury  shall  pay, 
from  amounts  in  the  general  fund  of  the  Treasury  not  otherwise  ap- 
propriated, to  each  qualified  fund  on  the  1st  normal  interest  pay- 
ment date  after  the  date  of  the  enactment  of  this  Act  an  amount 
equal  to  the  interest  payment  shortfall  for  such  fund. 
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(b)  Qualified  Fund. — For  purposes  of  this  section,  the  term 
"qualified  fund"  means  any  fund  which  is  listed  in  Table  III  of  the 
Monthly  Statement  of  Public  Debt  issued  by  the  Department  of  the 
Treasury  for  September  SO,  1986,  and  which  has  an  interest  payment 
shortfall.  Such  term  shall  not  include  the  Department  of  Defense 
Military  Retirement  Fund. 

(c)  Interest  Payment  Shortfall. — For  purposes  of  this  section, 
the  term  "interest  payment  shortfall''  means,  with  respect  to  any 
fund,  the  reduction  in  the  interest  which  would  have  been  earned  by 
such  fund  during  the  period  beginning  with  September  30,  1986, 
and  ending  with  the  date  of  the  enactment  of  this  Act  as  the  result 
of  noninvestments,  redemptions,  and  disinvestments  with  respect  to 
such  fund  which  occurred  during  such  period  and  which  would  not 
have  occurred  if  H.J.  Res.  668  (99th  Congress,  2d  Session),  as  passed 
by  the  House  of  Representatives  on  June  26,  1986,  had  been  enacted 
into  law  on  September  30,  1986.  Such  amount  shall  be  reduced  by 
any  payment  to  such  fund  under  any  other  provision  of  law  in  re- 
spect of  such  lost  interest. 

SEC.  8203.  RESTORATION  OF  DEPARTMENT  OF  DEFENSE  MILITARY  RETIRE- 
MENT FUND. 

The  Secretary  of  the  Treasury  shall  immediately  issue  to  the  De- 
partment of  Defense  Military  Retirement  Fund  obligations  under 
chapter  31  of  title  31,  United  States  Code,  which  such  Secretary,  in 
consultation  with  the  Secretary  of  Defense,  determines  would  have 
been  issued  to  such  fund  on  October  1,  1986,  if  H.J.  Res.  668  (99th 
Congress,  2d  session),  as  passed  by  the  House  of  Representatives  on 
June  26,  1986,  had  been  enacted  into  law  on  September  30,  1986. 
Such  obligations  shall  be  market-based  special  obligations  issued  at 
prices,  including  accrued  interest,  prevailing  for  such  obligations  on 
October  1,  1986.  Such  obligations  shall  be  issued  as  of  October  1, 
1986,  and  the  fund  shall  earn  interest  on  such  obligations  beginning 
on  October  1,  1986.  Such  obligations  shall  be  substituted  for  obliga- 
tions which  are  held  by  such  fund  on  the  date  of  the  enactment  of 
this  Act  (and  any  uninvested  balance  on  such  date  in  such  fund 
shall  be  reduced)  in  a  manner  which  will  ensure  that,  after  such 
substitution  (and  reduction),  the  holdings  of  such  fund  will  repli- 
cate to  the  maximum  extent  practicable  the  holdings  which  would 
have  been  held  by  such  fund  on  such  date  if  such  H.J.  Res.  668  had 
been  enacted  into  law  on  September  30,  1986. 

TITLE  IX— INCOME  SECURITY,  MEDICARE,  MEDICAID,  AND 
MA  TERNAL  AND  CHILD  HEALTH  PROGRAMS 

Subtitle  A — OASDI provisions 

Subtitle  B — Provisions  relating  to  public  assistance 

Subtitle  C — Older  Americans  pension  benefits 

Subtitle  D — Provisions  relating  to  medicare 

Subtitle  E — Medicaid  and  maternal  and  child  health 

Subtitle  F — Provision  relating  to  access  to  health  care 

Subtitle  A— OASDI  Provisions 

SEC.  9001.  ELIMINATION  OF  3-PERCENT  TRIGGER  FOR  COST-OF-LIVING  IN- 
CREASES. 

(a)  Elimination  of  Trigger. — Section  215(i)(l)(B)  of  the  Social 
Security  Act  is  amended  by  striking  out  "with  respect  to  which  the 
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applicable  increase  percentage  is  3 percent  or  more"  and  inserting  in 
lieu  thereof  "with  respect  to  which  the  applicable  increase  percent- 
age is  greater  than  zero". 

(b)  Conforming  Amendments  — 

(D  In  current  law. — Section  215(i)  of  such  Act  is  further 
amended — 

(A)  (i)  by  striking  out  clause  (i)  in  paragraph  (2)(C)  and  re- 
designating clauses  (ii)  and  (Hi)  of  such  paragraph  as 
clauses  (i)  and  (ii),  respectively;  and 

(ii)  by  striking  out  ''under  clause  (ii)"  in  clause  (ii)  of 
such  paragraph  as  so  redesignated  and  inserting  in  lieu 
thereof  "under  clause  (i)"; 

(B)  by  inserting  "and  by  section  9001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986"  after  "Social  Security 
Amendments  of  1983"  in  paragraph  (4);  and 

(C)  by  striking  out  "because  the  wage  increase  percentage 
was  less  than  3  percent"  in  paragraph  (5)(A)(i)  and  insert- 
ing in  lieu  thereof  "because  there  was  no  wage  increase  per- 
centage greater  than  zero". 

(2)  In  applicable  former  law. — Section  215(i)  of  such  Act, 
as  in  effect  in  December  1978  and  applied  in  certain  cases 
under  the  provisions  of  such  Act  in  effect  after  December  1978, 
is  amended — 

(A)  by  striking  out  ",  by  not  less  than  3  per  centum,"  in 
paragraph  (1){B);  and 

(B)  by  striking  out  "(C)(i>  Whenever"  and  all  that  follows 
down  through  "(ii)  Whenever"  in  paragraph  (2)(C)  and  in- 
serting in  lieu  thereof  "(C)  Whenever". 

(c)  Technical  Amendment  to  SMI  Program. — Section 
1839(f)(2)(A)  of  such  Act  is  amended  to  read  as  follows: 

"(A)  the  monthly  premium  amount  determined  under  subsec- 
tion (a)(2)  for  that  January  reduced  by  the  amount  (if  any)  by 
which  the  monthly  benefit  under  section  202  or  223  for  that  No- 
vember, after  the  deduction  of  the  premium  (disregarding  sub- 
section (b))  for  that  individual  for  that  December  and  after 
rounding  under  section  215(g),  would  exceed  the  monthly  benefit 
under  section  202  or  223  for  that  December,  after  the  deduction 
of  the  monthly  premium  amount  determined  under  subsection 
(a)(2)  (disregarding  subsection  (b))  for  that  individual  for  that 
January  and  after  rounding  under  section  215(g),  or". 
(d>  Effective  Date. — (1)  Except  as  provided  in  paragraphs  (2) 
and  (3),  the  amendments  made  by  this  section  shall  apply  with  re- 
spect to  cost-of-living  increases  determined  under  section  215(i)  of 
the  Social  Security  Act  (as  currently  in  effect,  and  as  in  effect  in 
December  1978  and  applied  in  certain  cases  under  the  provisions  of 
such  Act  in  effect  after  December  1978)  in  1986  and  subsequent 
years. 

(2)  The  amendments  made  by  paragraphs  (1)(A)  and  (2)(B)  of  sub- 
section lb)  shall  apply  with  respect  to  months  after  September  1986. 

(S)  The  amendment  made  by  subsection  (c)  shall  apply  with  re- 
spect to  monthly  premiums  (under  section  1839  of  the  Social  Securi- 
ty Act)  for  months  after  December  1986. 
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SEC.  9002.  DEPOSITS  OF  SOCIAL  SECURITY  CONTRIBUTIONS  BY  STATE  AND 
LOCAL  GOVERNMENT  EMPLOYERS. 

(a)  Returns  and  Payments.— (1)  Subchapter  C  of  chapter  21  of 
the  Internal  Revenue  Code  of  1954  is  amended  by  redesignating  sec- 
tion 3126  as  section  3127,  and  by  inserting  after  section  3125  the  fol- 
lowing new  section: 

"SEC.  3126.  RETURN  AND  PAYMENT  BY  GOVERNMENTAL  EMPLOYER. 

"If  the  employer  is  a  State  or  political  subdivision  thereof  or  an 
agency  or  instrumentality  of  any  one  or  more  of  the  foregoing,  the 
return  of  the  amount  deducted  and  withheld  upon  any  wages  under 
section  3101  and  the  amount  of  the  tax  imposed  by  section  3111  may 
be  made  by  any  officer  or  employee  of  such  State  or  political  subdi- 
vision or  such  agency  or  instrumentality,  as  the  case  may  be,  having 
control  of  the  payment  of  such  wages,  or  appropriately  designated 
for  that  purpose. ". 

(2)  The  table  of  sections  for  subchapter  C  of  chapter  21  of  such 
Code  is  amended  by  striking  out  the  last  item  and  inserting  in  lieu 
thereof  the  following: 

"Sec.  3126.  Return  and  payment  by  governmental  employer. 
"Sec.  3127.  Short  title. ". 

(b)  Treatment  of  Service  Under  Section  218  Agreements  as 
Employment  Performed  by  Employees. — 

(1)  Service  treated  as  employment. — (A)  Section  3121(b)(7) 
of  such  Code  is  amended — 

(i)  by  striking  out  ";  or"  at  the  end  of  subparagraph  (C) 
and  inserting  in  lieu  thereof  a  comma; 

(ii)  by  striking  out  the  semicolon  at  the  end  of  subpara- 
graph (D)  and  inserting  in  lieu  thereof  ",  or  ";  and 

(Hi)  by  adding  after  subparagraph  (D)  the  following  new 
subparagraph: 

"(E)  service  included  under  an  agreement  entered  into 
pursuant  to  section  218  of  the  Social  Security  Act;". 
(B)  Section  1402(b)  of  such  Code  is  amended  by  striking  out 
"under  an  agreement  entered  into  pursuant  to  the  provisions  of 
section  218  of  the  Social  Security  Act  (relating  to  coverage  of 
State  employees),  or"  in  the  flush  sentence  immediately  follow- 
ing paragraph  (2). 

(2)  Individual  performing  services  treated  as  employ- 
ee.— (A)  Section  3121(d)  of  such  Code  is  amended  by  redesignat- 
ing paragraph  (3)  as  paragraph  (4),  and  by  inserting  after  para- 
graph (2)  the  following  new  paragraph: 

"(3)  any  individual  who  performs  services  that  are  included 
under  an  agreement  entered  into  pursuant  to  section  218  of  the 
Social  Security  Act;  or". 

(B)  Section  3306(i)  of  such  Code  is  amended  by  striking  out 
"subparagraphs  (B)  and  (C)  of  paragraph  (3)"  and  inserting  in 
lieu  thereof  "paragraph  (3)  and  subparagraphs  (B)  and  (C)  of 
paragraph  (4)". 

(c)  Conforming  Amendments  in  Social  Security  Act. — (1)  Sub- 
sections (e),  (h),  (i),  (j),  (q),  (r),  (s),  (t),  and  (w)  of  section  218  of  the 
Social  Security  Act  are  repealed;  and  subsections  (f),  (g),  (k),  (I),  (m), 
(n),  (o),  (p),  and  (u)  of  such  section  are  redesignated  as  subsections 
(e),  (f),  (g),  (h),  (i),  (j),  (k),  (I),  and  (m),  respectively. 
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(2)(A)  Section  205(c)(l)(D)(i)  of  such  Act  is  amended  by  inserting 
"(as  in  effect  prior  to  December  31,  1986)"  after  "section  218(e)". 

(B)  Section  205(c)(5)(F)(iii)  of  such  Act  is  amended — 

(i)  by  inserting  "(as  in  effect  prior  to  December  31,  1986)" 
after  "section  218";  and 

(ii)  by  inserting  "(as  so  in  effect)"  after  "subsection  (q)  of  such 
section  ". 

(C)  Section  218(d)(6)  of  such  Act  is  amended — 

(i)  by  striking  out  "subsection  (f)"  in  subparagraph  (A)  and 
inserting  in  lieu  thereof  "subsection  (e)";  and 

(ii)  by  striking  out  "subsection  (f)(1)"  in  subparagraph  (F)  and 
inserting  in  lieu  thereof  "subsection  (e)(1)". 

(D)  Section  218(d)(8)(D)  of  such  Act  is  amended  by  striking  out 
"subsection  (p)"  and  inserting  in  lieu  thereof  "subsection  (I)". 

(E)  Section  218(e)(1)  of  such  Act  (as  redesignated  by  paragraph  (1) 
of  this  subsection)  is  amended  by  striking  out  "Except  as  provided 
in  subsection  (e)(2),  any  agreement"  and  inserting  in  lieu  thereof 
"Any  agreement". 

(F)  Section  224(a)(2)(B)  of  such  Act  is  amended  by  striking  out 
"section  218(k)"  and  inserting  in  lieu  thereof  "section  218(g)". 

(d)  Effective  Date. — The  amendments  made  by  this  section  are 
effective  with  respect  to  payments  due  with  respect  to  wages  paid 
after  December  31,  1986,  including  wages  paid  after  such  date  by  a 
State  (or  political  subdivision  thereof)  that  modified  its  agreement 
pursuant  to  the  provisions  of  section  218(e)(2)  of  the  Social  Security 
Act  prior  to  the  date  of  the  enactment  of  this  Act;  except  that  in 
cases  where,  in  accordance  with  the  currently  applicable  schedule, 
deposits  of  taxes  due  under  an  agreement  entered  into  pursuant  to 
section  218  of  the  Social  Security  Act  would  be  required  within  3 
days  after  the  close  of  an  eighth-monthly  period,  such  3-day  require- 
ment shall  be  changed  to  a  7-day  requirement  for  wages  paid  prior 
to  October  1,  1987,  and  to  a  5-day  requirement  for  wages  paid  after 
September  30,  1987,  and  prior  to  October  1,  1988.  For  wages  paid 
prior  to  October  1,  1988,  the  deposit  schedule  for  taxes  imposed 
under  sections  3101  and  3111  shall  be  determined  separately  from 
the  deposit  schedule  for  taxes  withheld  under  section  3402  if  the 
taxes  imposed  under  sections  3101  and  3111  are  due  with  respect  to 
service  included  under  an  agreement  entered  into  pursuant  to  sec- 
tion 218  of  the  Social  Security  Act. 

Subtitle  B — Provisions  Relating  to  Public  Assistance 

SEC.  9101.  TARGETING  UNDER  INCOME  AND  ELIGIBILITY  VERIFICATION 
SYSTEM. 

Section  1137(a)(4)(C)  of  the  Social  Security  Act  is  amended  by  in- 
serting after  "payments"  the  following:  "  and  no  State  shall  be  re- 
quired to  use  such  information  to  verify  the  eligibility  of  all  recipi- 
ents". 

SEC.  9102.  ANNUAL  CALCULATION  OF  FEDERAL  PERCENTAGE  FOR  AFDC 
PURPOSES. 

Section  9528(c)  of  the  Consolidated  Omnibus  Budget  Reconcilia- 
tion Act  of  1985  (as  added  by  section  9421(a)  of  this  Act)  is  amended 
(effective  as  provided  in  section  9421(b)) — 
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(1)  by  striking  out  "payment  to  a  State  under  section  1903" 
and  inserting  in  lieu  thereof  "payments  to  States  under  sections 
403  and  1903";  and 

(2)  by  inserting  "with  respect  to  either  such  section"  after 
"shall  not  apply  to  a  State". 

SEC.  9103.  REQUIREMENT  OF  STATUTORILY  PRESCRIBED  PROCEDURES  TO 
PROHIBIT  RETROACTIVE  MODIFICATION  OF  CHILD  SUPPORT 
ARREARAGES. 

(a)  In  General. — Section  466(a)  of  the  Social  Security  Act  is 
amended  by  inserting  immediately  after  paragraph  (8)  the  following 
new  paragraph: 

"(9)  Procedures  which  require  that  any  payment  or  install- 
ment of  support  under  any  child  support  order,  whether  ordered 
through  the  State  judicial  system  or  through  the  expedited  proc- 
esses required  by  paragraph  (2),  is  (on  and  after  the  date  it  is 
due)— 

"(A)  a  judgment  by  operation  of  law,  with  the  full  force, 
effect,  and  attributes  of  a  judgment  of  the  State,  including 
the  ability  to  be  enforced, 

"(B)  entitled  as  a  judgment  to  full  faith  and  credit  in 
such  State  and  in  any  other  State,  and 

"(C)  not  subject  to  retroactive  modification  by  such  State 
or  by  any  other  State; 
except  that  such  procedures  may  permit  modification  with  re- 
spect to  any  period  during  which  there  is  pending  a  petition  for 
modification,  but  only  from  the  date  that  notice  of  such  petition 
has  been  given,  either  directly  or  through  the  appropriate  agent, 
to  the  obligee  or  (where  the  obligee  is  the  petitioner)  to  the  obli- 
gor.". 

(b)  Effective  Date. — (1)  Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  become  effective  on  the 
date  of  the  enactment  of  this  Act. 

(2)  In  the  case  of  a  State  with  respect  to  which  the  Secretary  of 
Health  and  Human  Services  has  determined  that  State  legislation 
is  required  in  order  to  conform  the  State  plan  approved  under  part 
D  of  title  IV  of  the  Social  Security  Act  to  the  requirements  imposed 
by  the  amendment  made  by  subsection  (a),  the  State  plan  shall  not 
be  regarded  as  failing  to  comply  with  the  requirements  of  such  part 
solely  by  reason  of  its  failure  to  meet  the  requirements  imposed  by 
such  amendment  prior  to  the  beginning  of  the  fourth  month  begin- 
ning after  the  end  of  the  first  session  of  the  State  legislature  which 
ends  on  or  after  the  date  of  the  enactment  of  this  Act.  For  purposes 
of  the  preceding  sentence,  the  term  "session  "  means  a  regular,  spe- 
cial, budget,  or  other  session  of  a  State  legislature. 
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Subtitle  C— Older  Americans  Pension  Benefits 

SEC.  9201.  PROHIBITION  AGAINST  DISCRIMINATION  ON  THE  BASIS  OF  AGE  IN 
EMPLO  YEE  PENSION  BENEFIT  PLANS. 

Section  4  of  the  Age  Discrimination  in  Employment  Act  of  1967 
(29  U.S.C  623)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"(i)(l)  Except  as  otherwise  provided  in  this  subsection,  it  shall  be 
unlawful  for  an  employer,  an  employment  agency,  a  labor  organiza- 
tion, or  any  combination  thereof  to  establish  or  maintain  an  employ- 
ee pension  benefit  plan  which  requires  or  permits — 

"(A)  in  the  case  of  a  defined  benefit  plan,  the  cessation  of  an 
employee  s  benefit  accrual,  or  the  reduction  of  the  rate  of  an  em- 
ployee s  benefit  accrual,  because  of  age,  or 

"(B)  in  the  case  of  a  defined  contribution  plan,  the  cessation 
of  allocations  to  an  employees  account,  or  the  reduction  of  the 
rate  at  which  amounts  are  allocated  to  an  employees  account, 
because  of  age. 

"(2)  Nothing  in  this  section  shall  be  construed  to  prohibit  an  em- 
ployer, employment  agency,  or  labor  organization  from  observing  any 
provision  of  an  employee  pension  benefit  plan  to  the  extent  that 
such  provision  imposes  (without  regard  to  age)  a  limitation  on  the 
amount  of  benefits  that  the  plan  provides  or  a  limitation  on  the 
number  of  years  of  service  or  years  of  participation  which  are  taken 
into  account  for  purposes  of  determining  benefit  accrual  under  the 
plan. 

"(3)  In  the  case  of  any  employee  who,  as  of  the  end  of  any  plan 
year  under  a  defined  benefit  plan,  has  attained  normal  retirement 
age  under  such  plan — 

"(A)  if  distribution  of  benefits  under  such  plan  with  respect 
to  such  employee  has  commenced  as  of  the  end  of  such  plan 
year,  then  any  requirement  of  this  subsection  for  continued  ac- 
crual of  benefits  under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied  to  the  extent 
of  the  actuarial  equivalent  of  in-service  distribution  of  benefits, 
and 

"(B)  if  distribution  of  benefits  under  such  plan  with  respect 
to  such  employee  has  not  commenced  as  of  the  end  of  such  year 
in  accordance  with  section  206(a)(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  and  section  401(a)(14)(C)  of  the  In- 
ternal Revenue  Code  of  1986,  and  the  payment  of  benefits  under 
such  plan  with  respect  to  such  employee  is  not  suspended 
during  such  plan  year  pursuant  to  section  203(a)(3)(B)  of  the 
Employee  Retirement  Income  Security  Act  of  1974  or  section 
411(a)(3)(B)  of  the  Internal  Revenue  Code  of  1986,  then  any  re- 
quirement of  this  subsection  for  continued  accrual  of  benefits 
under  such  plan  with  respect  to  such  employee  during  such 
plan  year  shall  be  treated  as  satisfied  to  the  extent  of  any  ad- 
justment in  the  benefit  payable  under  the  plan  during  such 
plan  year  attributable  to  the  delay  in  the  distribution  of  bene- 
fits after  the  attainment  of  normal  retirement  age. 
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The  provisions  of  this  paragraph  shall  apply  in  accordance  with 
regulations  of  the  Secretary  of  the  Treasury.  Such  regulations  shall 
provide  for  the  application  of  the  preceding  provisions  of  this  para- 
graph to  all  employee  pension  benefit  plans  subject  to  this  subsec- 
tion and  may  provide  for  the  application  of  such  provisions,  in  the 
case  of  any  such  employee,  with  respect  to  any  period  of  time  within 
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(2)  Defined  benefit  plans. — Section  204(b)(1)  of  such  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(H)(i)  Notwithstanding  the  preceding  subparagraphs,  a  defined 
benefit  plan  shall  be  treated  as  not  satisfying  the  requirements  of 
this  paragraph  if  under  the  plan,  an  employee's  benefit  accrual  is 
ceased,  or  the  rate  of  an  employee's  benefit  accrual  is  reduced,  be- 
cause of  the  attainment  of  any  age. 

A  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
ments of  this  subparagraph  solely  because  the  plan  imposes  (without 
regard  to  age)  a  limitation  on  the  amount  of  benefits  that  the  plan 
provides  or  a  limitation  on  the  number  of  years  of  service  or  years  of 
participation  which  are  taken  into  account  for  purposes  of  determin- 
ing benefit  accrual  under  the  plan. 

"(Hi)  In  the  case  of  any  employee  who.  as  of  the  end  of  any  plan 
year  under  a  defined  benefit  plan,  has  attained  normal  retirement 
age  under  such  plan — 

"(I)  if  distribution  of  benefits  under  such  plan  with  respect  to 
such  employee  has  commenced  as  of  the  end  of  such  plan  year, 
then  any  requirement  of  this  subparagraph  for  continued  accru- 
al of  benefits  under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied  to  the  extent 
of  the  actuarial  equivalent  of  in-service  distribution  of  benefits, 
and 

"(II)  if  distribution  of  benefits  under  such  plan  with  respect 
to  such  employee  has  not  commenced  as  of  the  end  of  such  year 
in  accordance  with  section  206(a)(3),  and  the  payment  of  bene- 
fits under  such  plan  with  respect  to  such  employee  is  riot  sus- 
pended during  such  plan  year  pursuant  to  section  203(a  H3XBI 
then  any  requirement  of  this  subparagraph  for  continued  accru- 
al of  benefits  under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied  to  the  extent 
of  any  adjustment  in  the  benefit  payable  under  the  plan  during 
such  plan  year  attributable  to  the  delay  in  the  distribution  of 
benefits  after  the  attainment  of  normal  retirement  age. 
The  preceding  provisions  of  this  clause  shall  apply  in  accordance 
with  regulations  of  the  Secretary  of  the  Treasury.  Such  regulations 
may  provide  for  the  application  of  the  preceding  provisions  of  this 
clause,  in  the  case  of  any  such  employee,  with  respect  to  any  period 
of  time  within  a  plan  year. 

"(iv)  Clause  (i)  shall  not  apply  with  respect  to  any  employee  who 
is  a  highly  compensated  employee  (within  the  meaning  of  section 
414(q)  of  the  Internal  Revenue  Code  of  1986)  to  the  extent  provided 
in  regulations  prescribed  by  the  Secretary  of  the  Treasury  for  pur- 
poses of  precluding  discrimination  in  favor  of  highly  compensated 
employees  within  the  meaning  of  subchapter  D  of  chapter  1  of  the 
Internal  Revenue  Code  of  1986. 

"(v)  A  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
ments of  clause  (i)  solely  because  the  subsidized  portion  of  any  early 
retirement  benefit  is  disregarded  in  determining  benefit  accruals. 

"(vi)  Any  regulations  prescribed  by  the  Secretary  of  the  Treasury 
pursuant  to  clause  (v)  of  section  411(b)(1)(H)  of  the  Internal  Revenue 
Code  of  1986  shall  apply  with  respect  to  the  requirements  of  this 
subparagraph  in  the  same  manner  and  to  the  same  extent  as  such 
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regulations  apply  with  respect  to  the  requirements  of  such  section 
411(b)(1)(H). ". 

(3)  Defined  contribution  plans. — Section  204(b)  of  such  Act 
is  further  amended — 

(A)  by  redesignating  paragraphs  (2)  and  (3)  as  paragraphs 
(3)  and  (4),  respectively;  and 

(B)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 

"(2)(A)  A  defined  contribution  plan  satisfies  the  requirements  of 
this  paragraph  if  under  the  plan,  allocations  to  the  employees  ac- 
count are  not  ceased,  and  the  rate  at  which  amounts  are  allocated 
to  the  employees  account  is  not  reduced,  because  of  the  attainment 
of  any  age. 

"(B)  Subparagraph  (A)  shall  not  apply  with  respect  to  any  employ- 
ee who  is  a  highly  compensated  employee  (within  the  meaning  of 
section  414(g)  of  the  Internal  Revenue  Code  of  1986)  to  the  extent 
provided  in  regulations  prescribed  by  the  Secretary  of  the  Treasury 
for  purposes  of  precluding  discrimination  in  favor  of  highly  compen- 
sated employees  within  the  meaning  of  subchapter  D  of  chapter  1  of 
the  Internal  Revenue  Code  of  1986. 

"(C)  A  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
ments of  subparagraph  (A)  solely  because  the  subsidized  portion  of 
any  early  retirement  benefit  is  disregarded  in  determining  benefit 
accruals. 

"(D)  Any  regulations  prescribed  by  the  Secretary  of  the  Treasury 
pursuant  to  subparagraphs  (C)  and  (D)  of  section  411(b)(2)  of  the  In- 
ternal Revenue  Code  of  1986  shall  apply  with  respect  to  the  require- 
ments of  this  paragraph  in  the  same  manner  and  to  the  same  extent 
as  such  regulations  apply  with  respect  to  the  requirements  of  such 
section  411(b)(2). ". 
(b)  IRC  Amendments. — 

(1)  Defined  benefit  plans. — Section  411(b)(1)  of  the  Internal 
Revenue  Code  of  1986  (relating  to  accrued  benefit  requirements) 
is  amended — 

(A)  by  striking  out  "General  rules. — "  and  inserting  in 
lieu  thereof  "Defined  benefit  plans. — ";  and 

(B)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(H)  Continued  accrual  beyond  normal  retirement 

AGE. — 

"(i)  In  general. — Notwithstanding  the  preceding 
subparagraphs,  a  defined  benefit  plan  shall  be  treated 
as  not  satisfying  the  requirements  of  this  paragraph  if 
under  the  plan,  an  employees  benefit  accrual  is  ceased, 
or  the  rate  of  an  employee  s  benefit  accrual  is  reduced, 
because  of  the  attainment  of  any  age. 

(ii)  Certain  limitations  permitted.— A  plan  shall 
not  be  treated  as  failing  to  meet  the  requirements  of 
this  subparagraph  solely  because  the  plan  imposes 
(without  regard  to  age)  a  limitation  on  the  amount  of 
benefits  that  the  plan  provides  or  a  limitation  on  the 
number  of  years  of  service  or  years  of  participation 
which  are  taken  into  account  for  purposes  of  determin- 
ing benefit  accrual  under  the  plan. 
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"(Hi)  Adjustments  under  plan  for  delayed  re- 
tirement taken  into  account. — In  the  case  of  any 
employee  who,  as  of  the  end  of  any  plan  year  under  a 
defined  benefit  plan,  has  attained  normal  retirement 
age  under  such  plan — 

"(I)  if  distribution  of  benefits  under  such  plan 
with  respect  to  such  employee  has  commenced  as  of 
the  end  of  such  plan  year,  then  any  requirement  of 
this  subparagraph  for  continued  accrual  of  bene- 
fits under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied 
to  the  extent  of  the  actuarial  equivalent  of  in-serv- 
ice distribution  of  benefits,  and 

"(II)  if  distribution  of  benefits  under  such  plan 
with  respect  to  such  employee  has  not  commenced 
as  of  the  end  of  such  year  in  accordance  with  sec- 
tion Jf01(a)(lJf)(C),  and  the  payment  of  benefits 
under  such  plan  with  respect  to  such  employee  is 
not  suspended  during  such  plan  year  pursuant  to 
subsection  (a)(3)(B),  then  any  requirement  of  this 
subparagraph  for  continued  accrual  of  benefits 
under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied 
to  the  extent  of  any  adjustment  in  the  benefit  pay- 
able under  the  plan  during  such  plan  year  attrib- 
utable to  the  delay  in  the  distribution  of  benefits 
after  the  attainment  of  normal  retirement  age. 
The  preceding  provisions  of  this  clause  shall  apply  in 
accordance  with  regulations  of  the  Secretary.  Such  reg- 
ulations may  provide  for  the  application  of  the  preced- 
ing provisions  of  this  clause,  in  the  case  of  any  such 
employee,  with  respect  to  any  period  of  time  within  a 
plan  year. 

"(iv)  Disregard  of  subsidized  portion  of  early 
retirement  benefit. — A  plan  shall  not  be  treated  as 
failing  to  meet  the  requirements  of  clause  (i)  solely  be- 
cause the  subsidized  portion  of  any  early  retirement 
benefit  is  disregarded  in  determining  benefit  accruals. 

(v)  Coordination  with  other  requirements. — 
The  Secretary  shall  provide  by  regulation  for  the  co- 
ordination of  the  requirements  of  this  subparagraph 
with  the  requirements  of  subsection  (a),  sections  404, 
410,  and  415,  and  the  provisions  of  this  subchapter  pre- 
cluding discrimination  in  favor  of  highly  compensated 
employees. ". 

(2)  Defined  contribution  plans. — Section  411(b)  of  such 
Code  is  further  amended — 

(A)  by  redesignating  paragraphs  (2)  and  (3)  as  paragraphs 
(3)  and  (4),  respectively;  and 

"(B)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 
"(2)  Defined  contribution  plans. — 

"(A)  In  general. — A  defined  contribution  plan  satisfies 
the  requirements  of  this  paragraph  if,  under  the  plan,  alio- 
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cations  to  the  employees  account  are  not  ceased,  and  the 
rate  at  which  amounts  are  allocated  to  the  employees  ac- 
count is  not  reduced,  because  of  the  attainment  of  any  age. 

"(B)  Disregard  of  subsidized  portion  of  early  re- 
tirement benefit. — A  plan  shall  not  be  treated  as  failing 
to  meet  the  requirements  of  subparagraph  (A)  solely  because 
the  subsidized  portion  of  any  early  retirement  benefit  is  dis- 
regarded in  determining  benefit  accruals. 

"(C)  Application  to  target  benefit  plans. — The  Secre- 
tary shall  provide  by  regulation  for  the  application  of  the 
requirements  of  this  paragraph  to  target  benefit  plans. 

"(D)  Coordination  with  other  requirements.— The 
Secretary  may  provide  by  regulation  for  the  coordination  of 
the  requirements  of  this  subparagraph  with  the  require- 
ments of  subsection  (a),  sections  404,  410,  and  415,  and  the 
provisions  of  this  subchapter  precluding  discrimination  in 
favor  of  highly  compensated  employees.  ". 
(3)  Conforming  amendment. — The  first  sentence  of  section 
411(a)  of  such  Code  (relating  to  minimum  vesting  standards)  is 
amended  by  striking  out  "paragraph  (2)  of  subsection  (b),  and" 
and  all  that  follows  through  the  end  thereof  and  inserting  in 
lieu  thereof  "subsection  (b)(3),  and  also  satisfies,  in  the  case  of  a 
defined  benefit  plan,  the  requirements  of  subsection  (b)(1)  and, 
in  the  case  of  a  defined  contribution  plan,  the  requirements  of 
subsection  (b)(2). ". 

SEC.  9203.  TREATMENT  OF  INDIVIDUALS  HIRED  AT  AGES  NEAR  RETIRE- 
MENT AGE. 

(a)  Repeal  of  Provisions  Permitting  Certain  Plans  To  Ex- 
clude Older  Employees  From  Plan  Participation  on  the  Basis 
of  Age.— 

(1)  ERISA  amendment.— Section  202(a)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974  (29  U.S.C.  1052(a)(2))  is 
amended  by  striking  out  "unless — "  and  all  that  follows  and 
inserting  in  lieu  thereof  a  period. 

(2)  IRC  amendment. — Section  410(a)(2)  of  the  Internal  Reve- 
nue Code  of  1986  (relating  to  maximum  age  conditions)  is 
amended  by  striking  out  "unless — "  and  all  that  follows  and 
inserting  in  lieu  thereof  a  period. 

(b)  Delayed  Normal  Retirement  Age  for  Individuals  Com- 
mencing Plan  Participation  Within  5  Years  of  Attaining 
Normal  Retirement  Age  Under  the  Plan. — 

(1)  ERISA  amendment.— Subparagraph  (B)  of  section  3(24)  of 
the  Employee  Retirement  Income  Security  Act  of  1974  (29  U.S.C. 
1002(24)(B))  is  amended  to  read  as  follows: 
"(B)  the  latest  of— 

"(i)  the  time  a  plan  participant  attains  age  65, 
(ii)  in  the  case  of  a  plan  participant  who  commences 
participation  in  the  plan  within  5  years  before  attaining 
normal  retirement  age  under  the  plan,  the  5th  anniversary 
of  the  time  the  plan  participant  commences  participation  in 
the  plan,  or 
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"(Hi)  in  the  case  of  a  plan  participant  not  described  in 
clause  (ii),  the  10th  anniversary  of  the  time  the  plan  partic- 
ipant commences  participation  in  the  plan.  ". 
(2)  IRC  amendment. — Subparagraph  (B)  of  section  Jf  11(a)(8) 
of  the  Internal  Revenue  Code  of  1986  (relating  to  normal  retire- 
ment age)  is  amended  to  read  as  follows: 
"(B)  the  latest  of— 

"(i)  the  time  a  plan  participant  attains  age  65, 
(ii)  in  the  case  of  a  plan  participant  who  commences 
participation  in  the  plan  within  5  years  before  attain- 
ing normal  retirement  age  under  the  plan,  the  5th  an- 
niversary of  the  time  the  plan  participant  commences 
participation  in  the  plan,  or 

"(Hi)  in  the  case  of  a  plan  participant  not  described 
in  clause  (ii),  the  10th  anniversary  of  the  time  the  plan 
participant  commences  participation  in  the  plan.  ". 

SEC.  9204.  EFFECTIVE  DATE;  REGULATIONS. 

(a)  Applicability  to  Employees  With  Service  After  1988.— 

(1)  In  general. — The  amendments  made  by  sections  9201  and 
9202  shall  apply  only  with  respect  to  plan  years  beginning  on  or 
after  January  1,  1988,  and  only  to  employees  who  have  1  hour 
of  service  in  any  plan  year  to  which  such  amendments  apply. 

(2)  Special  rule  for  collectively  bargained  plans. — In 
the  case  of  a  plan  maintained  pursuant  to  1  or  more  collective 
bargaining  agreements  between  employee  representatives  and  1 
or  more  employers  ratified  before  March  1,  1986,  paragraph  (1) 
shall  be  applied  to  benefits  pursuant  to,  and  individuals  cov- 
ered by,  any  such  agreement  by  substituting  for  "January  1, 
1988"  the  date  of  the  commencement  of  the  first  plan  year  be- 
ginning on  or  after  the  earlier  of— 

(A)  the  later  of— 

(i)  January  1,  1988,  or 

(ii)  the  date  on  which  the  last  of  such  collective  bar- 
gaining agreements  terminate  (determined  without 
regard  to  any  extension  thereof  after  February  28, 
1986),  or 

(B)  January  1,  1990. 

(b)  Applicability  of  Amendments  Relating  to  Normal  Re- 
tirement Age. — The  amendments  made  by  section  9203  shall  apply 
only  with  respect  to  plan  years  beginning  on  or  after  January  1, 
1988,  and  only  with  respect  to  service  performed  on  or  after  such 
date. 

(c)  Plan  Amendments. — If  any  amendment  made  by  this  subtitle 
requires  an  amendment  to  any  plan,  such  plan  amendment  shall 
not  be  required  to  be  made  before  the  first  plan  year  beginning  on  or 
after  January  1,  1989,  if— 

(1)  during  the  period  after  such  amendment  takes  effect  and 
before  such  first  plan  year,  the  plan  is  operated  in  accordance 
with  the  requirements  of  such  amendment,  and 

(2)  such  plan  amendment  applies  retroactively  to  the  period 
after  such  amendment  takes  effect  and  such  first  plan  year. 

A  pension  plan  shall  not  be  treated  as  failing  to  provide  definitely 
determinable  benefits  or  contributions,  or  to  be  operated  in  accord- 
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ance  with  the  provisions  of  the  plan,  merely  because  it  operates  in 
accordance  with  this  subsection. 

(d)  Interagency  Coordination. — The  regulations  and  rulings 
issued  by  the  Secretary  of  Labor,  the  regulations  and  rulings  issued 
by  the  Secretary  of  the  Treasury,  and  the  regulations  and  rulings 
issued  by  the  Equal  Employment  Opportunity  Commission  pursuant 
to  the  amendments  made  by  this  subtitle  shall  each  be  consistent 
with  the  others.  The  Secretary  of  Labor,  the  Secretary  of  the  Treas- 
ury, and  the  Equal  Employment  Opportunity  Commission  shall 
each  consult  with  the  others  to  the  extent  necessary  to  meet  the  re- 
quirements of  the  preceding  sentence. 

(e)  Final  Regulations. — The  Secretary  of  Labor,  the  Secretary  of 
the  Treasury,  and  the  Equal  Employment  Opportunity  Commission 
shall  each  issue  before  February  1,  1988,  such  final  regulations  as 
may  be  necessary  to  carry  out  the  amendments  made  by  this  subtitle. 

Subtitle  D — Provisions  Relating  to  Medicare 
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Sec.  9343.  Payments  for  ambulatory  surgery. 

Sec.  9344-  Technical  amendments  and  miscellaneous  provisions  relating  to  part  B. 

Part  4— Improved  Review  of  Quality  by  Peer  Review  Organizations 
Sec.  9351.  PRO  review  of  hospital  denial  notices. 

Sec.  9352.  PRO  review  of  inpatient  hospital  services  and  early  readmission  cases. 
Sec.  9353.  PRO  review  of  quality  of  care. 

Part  1 — Provisions  Relating  to  Medicare  Part  A  Only 
SEC  9301.  CHANGES  IN  INPATIENT  HOSPITAL  DEDUCTIBLE. 

(a)  In  General.— Section  1813(b)  of  the  Social  Security  Act  (42 
U.S.C.  1395e(b))  is  amended  to  read  as  follows: 

"(b)(1)  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 
The  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 
an  amount  equal  to  the  inpatient  hospital  deductible  for  the  preced- 
ing  calendar  year,  changed  by  the  applicable  percentage  increase  (as 
defined  in  section  1886(b)(3)(B))  which  is  applied  under  section 
1886(d)(3)(A)  for  discharges  in  the  fiscal  year  that  begins  on  October 
1  of  such  preceding  calendar  year,  and  adjusted  to  reflect  changes 
I  in  real  case  mix  (determined  on  the  basis  of  the  most  recent  case 
mix  data  available).  Any  amount  determined  under  the  preceding 
sentence  which  is  not  a  multiple  of  $4  shall  be  rounded  to  the  near- 
est multiple  of  $4  (or,  if  it  is  midway  between  two  multiples  of  $4,  to 
the  next  higher  multiple  of  $41 

"(2)  The  Secretary  shall  promulgate  the  inpatient  hospital  deduct- 
ible and  all  coinsurance  amounts  under  this  section  between  Sep- 
tember 1  and  September  15  of  the  year  preceding  the  year  to  which 
they  will  apply. 

j      "(3)  The  inpatient  hospital  deductible  for  a  year  shall  apply  to— 
"(A)  the  deduction  under  the  first  sentence  of  subsection  (a)(1) 
for  the  year  in  which  the  first  day  of  inpatient  hospital  services 
occurs  in  a  spell  of  illness,  and 

"(B)  to  the  coinsurance  amounts  under  subsection  (a)  for  inpa- 
tient hospital  services  and  post-hospital  extended  care  services 
furnished  in  that  year.  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  inpatient  hospital  services  and  post-hospital  extended 
care  services  furnished  on  or  after  January  1,  1987,  and  to  the 
monthly  premium  (under  part  A  of  title  XVIII  of  the  Social  Securi- 
ty Act)  for  months  beginning  with  January  1987. 

(c)  Promulgation  of  New  Deductible.— The  Secretary  of  Health 
and  Human  Services  shall  provide,  within  30  days  after  the  date  of 
the  enactment  of  this  Act,  for  the  publication  of  the  inpatient  hospi- 

!  tal  deductible,  the  coinsurance  amounts  for  inpatient  hospital  serv- 
ices and  post-hospital  extended  care  services  and  the  monthly  part  A 
premiums  for  1987,  as  modified  under  the  amendment  made  by  sub- 
section (a). 

SEC.  9302.  APPLICABLE  PERCENTAGE  INCREASE  IN  PAYMENTS  FOR  INPA- 
TIENT HOSPITAL  SERVICES. 

(a)  Applicable  Percentage  Increase. — 
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(1)  In  general.— Subclause  (II)  of  section  1886(b)(3)(B)(i)  of 
the  Social  Security  Act  (42  U.S.C.  1395ww(b)(3)(B)(i))  is  amended 
to  read  as  follows: 

"(II)  for  fiscal  year  1987,  1.15  percent,  and  for  fiscal  year 
1988,  the  market  basket  percentage  increase  (as  defined  in 
clause  (ii))  minus  2.0 percentage  points,  and". 

(2)  Conforming  amendments— (A)  Section  1886(d)(3)(A)  of 
such  Act  is  amended  by  striking  uand  1986"  and  inserting  " 

1986,  1987,  and  1988". 

(B)  Section  1886(e)(4)  of  such  Act  is  amended  by  striking  "de- 
termine for  each  fiscal  year  (beginning  with  fiscal  year  1987)" 
and  inserting  "recommend  for  fiscal  year  1988  an  appropriate 
change  factor  for  inpatient  hospital  services  for  discharges  in 
that  fiscal  year  and  shall  determine  for  each  subsequent  fiscal 
year". 

(C)  Section  1866(e)(5)  of  such  Act  is  amended  by  inserting 
"recommendation  or"  before  "determination"  each  place  it  ap- 
pears. 

(3)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1986  and,  for  purposes  of  section  1886(d)  of  the  Social  Se- 
curity Act,  for  cost  reporting  periods  beginning  and  discharges 
occurring  on  or  after  October  1,  1986. 

(b)  Separate  Outlier  Offsets  for  Urban  and  Rural  Hospi- 
tals.— 

(1)  In  general. — Section  1886(d)(3)(B)  of  such  Act  is  amend- 
ed— 

(A)  by  inserting  "for  hospitals  located  in  an  urban  area 
and  for  hospitals  located  in  a  rural  area"  after  "subpara- 
graph (A)",  and 

(B)  by  inserting  before  the  period  the  following:  "for  hos- 
pitals located  in  such  respective  area". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  discharges  occurring  on  or  after  October  1, 
1986. 

(3)  Maintaining  current  outlier  policy  in  fiscal  year 

1987.  — For  payments  made  under  section  1886(d)  of  the  Social 
Security  Act  for  discharges  occurring  in  fiscal  year  1987 — 

(A)  the  proportions  under  paragraph  (3)(B)  for  hospitals 
located  in  urban  and  rural  areas  shall  be  established  at 
such  levels  as  produce  the  same  total  dollar  reduction 
under  such  paragraph  as  if  this  section  had  not  been  en- 
acted; and 

(B)  the  thresholds  and  standards  used  for  making  addi- 
tional payments  under  paragraph  (5)  of  such  section  shall 
be  the  same  as  those  in  effect  as  of  October  1,  1986. 

(c)  Computing  Urban  and  Rural  Averages. — Section 
1886(d)(3)(A)  of  such  Act  is  amended  by  adding  at  the  end  the  fol- 
lowing: "With  respect  to  discharges  occurring  on  or  after  October  1, 
1987,  the  Secretary  shall  compute  urban  and  rural  averages  on  the 
basis  of  discharge  weighting  rather  than  hospital  weighting, 
making  appropriate  adjustments  to  ensure  that  computation  on 
such  basis  does  not  result  in  total  payments  under  this  section  that 
are  greater  or  less  than  the  total  payments  that  would  have  been 
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made  under  this  section  but  for  this  sentence,  and  making  appropri- 
ate changes  in  the  manner  of  determining  the  reductions  under  sub- 
paragraph (C)(ii). 

(d)  Regional  Referral  Centers.— 

(1)  Criteria.— 

(A)  In  general.— Section  1886(d)(5)(C)(i)  of  such  Act  is 
amended — 

(i)  by  inserting  "(D"  after  "(CXi)",  and 

(ii)  by  adding  at  the  end  the  following  new  sub- 
clause: 

"(II)  The  Secretary  shall  provide,  under  subclause  (I),  for  the  clas- 
sification of  a  rural  hospital  as  a  regional  referral  center  if  the  hos- 
pital has  a  case  mix  equal  to  or  greater  than  the  median  case  mix 
for  hospitals  (other  than  hospitals  with  approved  teaching  pro- 
grams) located  in  an  urban  area  in  the  same  region  (as  defined  in 
par  graph  (2)(D)),  has  at  least  5,000  discharges  a  year  or,  if  less,  the 
median  number  of  discharges  in  urban  hospitals  in  the  region  in 
which  the  hospital  is  located  (or,  in  the  case  of  a  rural  osteopathic 
hospital,  meets  the  criterion  established  by  the  Secretary  under  sub- 
clause (I)  with  respect  to  the  annual  number  of  discharges  for  such 
hospitals),  and  meets  any  other  criteria  established  by  the  Secretary 
under  subclause  (I). ". 

(B)  Effective  date.—(V  Subject  to  clause  (ii),  the 
amendments  made  by  subparagraph  (A)  shall  apply  to  pay- 
ments for  discharges  occurring  on  or  after  October  1,  1986. 

(ii)  An  appeal  for  classification  of  a  rural  hospital  as  a 
regional  referral  center,  pursuant  to  the  amendments  made 
by  subparagraph  (A),  which  is  filed  before  January  1,  1987, 
and  which  is  approved  shall  be  effective  with  respect  to  dis- 
charges occurring  on  or  after  October  1,  1986. 

(2)  Extension  of  regional  referral  center  classifica- 
tion.— Any  hospital  that  is  classified  as  a  regional  referral 
center  under  section  1886(d)(5)(C)(i)  of  the  Social  Security  Act  on 
the  date  of  the  enactment  of  this  Act  shall  continue  to  be  classi- 
fied as  a  regional  referral  center  for  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1986,  and  before  October  1,  1989. 

(3)  Budget-neutral  implementation. — Paragraph  (2)  and 
the  amendment  made  by  paragraph  (1)(A)  shall  be  implemented 
in  a  manner  that  ensures  that  total  payments  under  section 
1886  of  the  Social  Security  Act  are  not  increased  or  decreased  by 
reason  of  the  classifications  required  by  such  paragraph  or 
amendment. 

(4)  Rural  secondary  specialty  demonstration  project. — 

(A)  Establishment.— The  Secretary  of  Health  and 
Human  Services  (in  this  paragraph  referred  to  as  the  "Sec- 
retary') shall  enter  into  an  agreement  with  Lake  Region 
Hospital  and  Nursing  Home  at  Fergus  Falls,  Minnesota, 
for  the  purpose  of  conducting  a  rural  secondary  specialty 
center  demonstration  project  (in  this  paragraph  referred  to 
as  the  "project")  under  title  XVIII  of  the  Social  Security 
Act. 

(B)  Purpose. — The  purpose  of  this  project  shall  be  to  de- 
termine the  effect  that  a  modified  system  of  making  pay- 
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merits  under  part  A  of  such  title  to  rural  secondary  special- 
ty centers  would  have  on — 

(i)  total  expenditures  under  such  part,  and 

(ii)  the  access  of  medicare  beneficiaries  located  in 
rural  areas  to  quality  health  care. 

(C)  Payments. — During  the  period  of  the  demonstration 
project,  payments  under  part  A  of  such  title  shall  be  made 
under  the  project  on  the  basis  of  average  standardized 
amounts  computed  for  urban  areas  in  the  region  in  which 
the  project  is  conducted,  as  adjusted  by  a  rural  wage  index. 

(D)  Duration. — The  project  shall  be  of  a  maximum  du- 
ration of  three  years. 

(E)  Reports. — The  Secretary  shall  submit  a  final  report 
to  the  Congress  on  the  project  not  later  than  six  months 
after  the  completion  of  the  project. 

(e)  Miscellaneous  Provisions. — 

(1)  Annual  adjustment. — Section  1886(d)(4)(C)  of  such  Act  is 
amended  by  striking  "in  fiscal  year  1986  and  at  least  every  four 
fiscal  years"  and  inserting  "in  fiscal  year  1988  and  at  least  an- 
nually". 

(2)  Clarifying  authority  to  vary  rates. — Section  1886(e)(4) 
of  such  Act  is  amended  by  adding  at  the  end  the  following  new 
sentence:  "The  percentage  change  shall  be  the  same  for  all  sub- 
section (d)  hospitals  and  subsection  (d)  Puerto  Rico  hospitals, 
but  may  be  different  from  that  for  other  hospitals  (and  units 
not  included  as  such  hospitals)  and  may  vary  among  such  other 
hospitals  and  units. ". 

(3)  Notice  of  earlier  promulgation  of  percentage  in- 
crease.— Section  1886(e)(3)  of  such  Act  is  amended — 

(A)  by  inserting  "(A)"  after  "(3)",  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  The  Secretary,  not  later  than  April  1,  1987,  for  fiscal  year 
1988  and  not  later  than  March  1  before  the  beginning  of  each  fiscal 
year  (beginning  with  fiscal  year  1989),  shall  report  to  the  Congress 
the  Secretary's  initial  estimate  of  the  the  percentage  change  that  the 
Secretary  will  recommend  or  determine  under  paragraph  (4)  with  re- 
spect to  that  fiscal  year.  ". 

(4)  Extension  of  sole  community  provider  provision. — 
Section  1886(d)(5)(C)(ii)  of  such  Act  is  amended  by  striking 
"1986"  and  inserting  "1988". 

(f)  Promulgation  of  New  Rate. — The  Secretary  of  Health  and 
Human  Services  shall  provide,  within  30  days  after  the  date  of  the 
enactment  of  this  Act,  for  the  publication  of  the  payments  rates  that 
will  apply  under  section  1886  of  the  Social  Security  Act,  for  dis- 
charges occurring  on  or  after  October  1,  1986,  taking  into  account 
the  amendments  made  by  this  section,  without  regard  to  the  provi- 
sions of  chapter  5  of  title  5,  United  States  Code. 

SEC.  9303.  PAYMENTS  FOR  HOSPITAL  CAPITAL-RELATED  COSTS. 

(a)  In  General. — Section  1886(g)  of  the  Social  Security  Act  (1^2 
U.S.C.  1395ww(g))  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 
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"(3)(A)  Except  as  provided  in  subparagraph  (B),  in  determining 
the  amount  of  the  payments  that  may  be  made  under  this  title  with 
respect  to  all  the  capital-related  costs  of  inpatient  hospital  services 
of  a  subsection  (d)  hospital,  the  Secretary  shall  reduce  the  amounts 
of  such  payments  otherwise  established  under  this  title  by — 

(i)  3.5  percent  for  payments  attributable  to  portions  of  cost 
reporting  periods  occurring  during  fiscal  year  1987, 

"(ii)  7  percent  for  payments  attributable  to  portions  of  cost  re- 
porting periods  or  discharges  (as  the  case  may  be)  occurring 
during  fiscal  year  1988,  and 

"(Hi)  10  percent  for  payments  attributable  to  portions  of  cost 
reporting  periods  or  discharges  (as  the  case  may  be)  occurring 
during  fiscal  year  1989. 
"(B)  Subparagraph  (A)  shall  not  apply  to  payments  with  respect  to 
the  capital-related  costs  of  any  hospital  that  is  a  sole  community 
hospital  (as  defined  in  subsection  (d)(5)(C)(ii)). 

"(C)  If  the  Secretary  provides,  under  subsection  (a)(4),  for  the  in- 
clusion of  other  capital-related  costs  in  operating  costs  of  inpatient 
hospital  services,  the  Secretary  shall  provide — 

"(i)  notwithstanding  any  other  provision  of  this  title,  for  the 
continuation  of  payment  under  the  reasonable  cost  methodology 
described  in  section  1861(v)(l)  with  respect  to  capital-related 
costs  of  any  hospital  that  is  such  a  sole  community  hospital  for 
cost  reporting  periods  beginning  before  October  1,  1990,  and 

"(ii)  in  the  design  of  such  payment  system  that  the  aggregate 
payment  amounts  under  this  title  for  such  other  capital-related 
costs  for  payments  attributable  to  portions  of  cost  reporting  peri- 
ods occurring  during  fiscal  year  1988  and  fiscal  year  1989  shall 
approximate  the  aggregate  payment  amount  under  this  title 
that  would  have  been  made  (taking  into  account  the  provisions 
of  subparagraphs  (A)  and  (B))  during  that  fiscal  year  but  for 
the  inclusion  of  such  costs  by  the  Secretary.  ". 

(b)  Addition  of  Puerto  Rico  Hospitals.— Effective  for  cost  re- 
porting periods  beginning  and  discharges  occurring  (as  the  case  may 
be)  on  or  after  October  1,  1987,  section  1886(g)(3)(A)  of  the  Social  Se- 
curity Act  (as  amended  by  subsection  (a))  is  amended  by  inserting 
"and  a  subsection  (d)  Puerto  Rico  hospital"  after  "subsection  (d) 
hospital'  \ 

(c)  Clarification  of  Secretarial  Authority  To  Incorporate 
|    Payment  for  Other  Capital-Related  Costs  Under  the  Prospec- 

j    tive  Payment  System. — Section  1886(a)(4)  of  such  Act  is  amended 
j    by  striking  "October  1,  1987"  and  inserting  "October  1  of  1987  (or  of 
such  later  year  as  the  Secretary  may,  in  his  discretion,  select)". 

SEC.  9304.  COVERAGE  OF  HOSPITALS  IN  PUERTO  RICO  UNDER  A  DRG  PRO- 
SPECTIVE PA  YMENT  SYSTEM. 

(a)  In  General. — Section  1886(d)  of  the  Social  Security  Act  (42 
U.S.C.  1395ww(d))  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(9)(A)  Notwithstanding  section  1814(b)  but  subject  to  the  provi- 
I    sions  of  section  1813,  the  amount  of  the  payment  with  respect  to  the 
operating  costs  of  inpatient  hospital  services  of  a  subsection  (d) 
Puerto  Rico  hospital  for  inpatient  hospital  discharges  in  a  fiscal 
year  beginning  on  or  after  October  1,  1987,  is  equal  to  the  sum  of— 
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"(i)  75  percent  of  the  Puerto  Rico  adjusted  DRG  prospective 
payment  rate  (determined  under  subparagraph  (B)  or  (Q)  for 
such  discharges,  and 

"(W  25  percent  of  the  discharge-weighted  average  of— 

"(I)  the  national  adjusted  DRG  prospective  payment  rate 
(determined  under  paragraph  (3)(D))  for  hospitals  located  in 
an  urban  area,  and 

"(II)  such  rate  for  hospitals  located  in  a  rural  area, 
for  such  discharges,  adjusted  in  the  manner  provided  in  para- 
graph (3)(E)  for  different  area  wage  levels.  As  used  in  this  sec- 
tion, the  term  'subsection  (d)  Puerto  Rico  hospital '  means  a  hos- 
pital that  is  located  in  Puerto  Rico  and  that  would  be  a  subsec- 
tion (d)  hospital  (as  defined  in  paragraph  (1)(B))  if  it  were  locat- 
ed in  one  of  the  fifty  States. 

"(B)  The  Secretary  shall  determine  a  Puerto  Rico  adjusted 
DRG  prospective  payment  rate,  for  each  inpatient  hospital  dis- 
charge in  fiscal  year  1988  involving  inpatient  hospital  services 
of  a  subsection  (d)  Puerto  Rico  hospital  for  which  payment  may 
be  made  under  part  A  of  this  title.  Such  rate  shall  be  deter- 
mined for  such  hospitals  located  in  urban  or  rural  areas  within 
Puerto  Rico,  as  follows: 

"(i)  The  Secretary  shall  determine  the  target  amount  (as  de- 
fined in  subsection  (b)(3)(A))  for  the  hospital  for  the  cost  report- 
ing period  beginning  in  fiscal  year  1987  and  increase  such 
amount  by  prorating  the  applicable  percentage  increase  (as  de- 
fined in  subsection  (b)(3)(B))  to  update  the  amount  to  the  mid- 
point in  fiscal  year  1988. 

"(ii)  The  Secretary  shall  standardize  the  amount  determined 
under  clause  (i)  for  each  hospital  by — 

"(I)  excluding  an  estimate  of  indirect  medical  education 
costs, 

"(II)  adjusting  for  variations  among  hospitals  by  area  in 
the  average  hospital  wage  level, 

"(III)  adjusting  for  variations  in  case  mix  among  hospi- 
tals, and 

"(IV)  excluding  an  estimate  of  the  additional  payments 
to  certain  subsection  (d)  Puerto  Rico  hospitals  to  be  made 
under  subparagraph  (D)(v)  (relating  to  disproportionate 
share  payments). 
"(Hi)  The  Secretary  shall  cimpute  a  discharge  weighted  aver- 
age of  the  standardized  amounts  determined  under  clause  (ii) 
for  all  hospitals  located  in  an  urban  area  and  for  all  hospitals 
located  in  a  rural  area  (as  such  terms  are  defined  in  paragraph 
(2)(D)X 

"(iv)  The  Secretary  shall  reduce  the  average  standardized 
amount  by  a  proportion  equal  to  the  proportion  (estimated  by 
the  Secretary)  of  the  amount  of  payments  under  this  paragraph 
which  are  additional  payments  described  in  subparagraph  (D)(i) 
(relating  to  outlier  payments). 

"(v)  For  each  discharge  classified  within  a  diagnosis-related 
group  for  hospitals  located  in  an  urban  or  rural  area,  respec- 
tively, the  Secretary  shall  establish  a  Puerto  Rico  DRG  prospec- 
tive payment  rate  equal  to  the  product  of— 
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"(I)  the  average  standardized  amount  (computed  under 
clause  (Hi)  and  reduced  under  clause  (ivJJ  for  hospitals  lo- 
cated in  an  urban  or  rural  area,  respectively,  and 

"(II)  the  weighting  factor  (determined  under  paragraph 
(i)(B))  for  that  diagnosis-related  group, 
"(vi)  The  Secretary  shall  adjust  the  proportion  (as  estimated 
by  the  Secretary  from  time  to  time)  of  hospitals'  costs  which  are 
attributable  to  wages  and  wage-related  costs,  of  the  Puerto  Rico 
DRG  prospective  payment  rate  computed  under  clause  (v)  for 
area  differences  in  hospital  wage  levels  by  a  factor  (established 
by  the  Secretary)  reflecting  the  relative  hospital  wage  level  in 
the  geographic  area  of  the  hospital  compared  to  the  Puerto 
Rican  average  hospital  wage  level. 
"(C)  The  Secretary  shall  determine  a  Puerto  Rico  adjusted  DRG 
prospective  payment  rate,  for  each  inpatient  hospital  discharge  after 
fiscal  year  1988  involving  inpatient  hospital  services  of  a  subsection 
(d)  Puerto  Rico  hospital  for  which  payment  may  be  made  under  part 
A  of  this  title.  Such  rate  shall  be  determined  for  hospitals  located 
in  urban  or  rural  areas  within  Puerto  Rico  as  follows: 

"(i)  The  Secretary  shall  compute  an  average  standardized 
amount  for  hospitals  located  in  an  urban  area  and  for  hospi- 
tals located  in  a  rural  area  equal  to  the  respective  average 
standardized  amount  computed  for  the  previous  fiscal  year 
under  subparagraph  (B)(iii)  or  under  this  clause,  increased  for 
fiscal  year  1989  by  the  applicable  percentage  increase  under  sub- 
section (b)(3)(B),  and  adjusted  for  subsequent  fiscal  years  in  ac- 
cordance with  the  final  determination  of  the  Secretary  under 
subsection  (e)(4),  and  adjusted  to  reflect  the  most  recent  case- 
mix  data  available. 

"(ii)  The  Secretary  shall  reduce  each  of  the  average  standard- 
ized amounts  by  a  proportion  equal  to  the  proportion  (estimated 
by  the  Secretary)  of  the  amount  of  payments  under  this  para- 
graph which  are  additional  payments  described  in  subpara- 
graph (D)(i)  (relating  to  outlier  payments). 

"(Hi)  For  each  discharge  classified  within  a  diagnosis-related 
group  for  hospitals  located  in  an  urban  or  rural  area,  respec- 
tively, the  Secretary  shall  establish  a  Puerto  Rico  DRG  prospec- 
tive payment  rate  equal  to  the  product  of— 

"(I)  the  average  standardized  amount  (computed  under 
clause  (i)  and  reduced  under  clause  (ii))  for  hospitals  locat- 
ed in  an  urban  or  rural  area,  respectively,  and 

"(II)  the  weighting  factor  (determined  under  paragraph 
(4)(B))  for  that  diagnosis-related  group, 
"(iv)  The  Secretary  shall  adjust  the  proportion  (as  estimated 
by  the  Secretary  from  time  to  time)  of  hospitals'  costs  which  are 
attributable  to  wages  and  wage-related  costs,  of  the  Puerto  Rico 
DRG  prospective  payment  rate  computed  under  clause  (Hi)  for 
area  differences  in  hospital  wage  levels  by  a  factor  (established 
by  the  Secretary)  reflecting  the  relative  hospital  wage  level  in 
the  geographic  area  of  the  hospital  compared  to  the  Puerto  Rico 
average  hospital  wage  level. 
"(D)  The  following  provisions  of  paragraph  (5)  shall  apply  to  sub- 
section (d)  Puerto  Rico  hospitals  receiving  payment  under  this  para- 
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graph  in  the  same  manner  and  to  the  extent  as  they  apply  to  subsec- 
tion (d)  hospitals  receiving  payment  under  this  subsection: 
"(i)  Subparagraph  (A)  (relating  to  outlier  payments), 
(ii)  Subparagraph  (B)  (relating  to  payments  for  indirect  med- 
ical education  costs),  except  that  for  this  purpose  the  sum  of  the 
amount  determined  under  subparagraph  (A)  of  this  paragraph 
and  the  amount  paid  to  the  hospital  under  clause  (i)  of  this 
subparagraph  shall  be  substituted  for  the  sum  referred  to  in 
paragraph  (5)(B)(i)(I). 

"(Hi)  Subparagraph  (O(iii)  (relating  to  exceptions  and  adjust- 
ments). 

"(iv)  Subparagraph  (E)  (relating  to  payments  for  costs  of  certi- 
fied registered  nurse  anesthetists) 

"(v)  Subparagraph  (F)  (relating  to  disproportionate  share  pay- 
ments), except  that  for  this  purpose  the  sum  described  in  clause 
(ii)  of  this  subparagraph  shall  be  substituted  for  the  sum  re- 
ferred to  in  paragraph  (5)(F)(ii)(I).  ". 

(b)  Conforming  Amendments. — (1)  The  first  sentence  of  sub- 
clause (I)  of  section  1886(d)(5)(C)(i)(I)  of  such  Act,  as  redesignated  by 
section  9302(d),  is  amended  by  inserting  "(other  than  under  para- 
graph (9))"  after  "established  under  this  subsection". 

(2)  The  second  and  third  sentences  of  section  1886(d)(5)(C)(ii)  of 
such  Act  are  each  amended  by  inserting  "(other  than  under  para- 
graph (9))"  after  "payment  amounts  under  this  subsection" 

(c)  Budget  Neutrality.— Section  1886(e)(1)  of  the  Social  Security 
Act  is  amended  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(C)  For  discharges  occurring  in  fiscal  year  1988,  the  Secretary 
shall  provide  for  such  equal  proportional  adjustment  in  each  of  the 
average  standardized  amounts  otherwise  computed  under  subsection 
(d)(3)  for  that  fiscal  year  as  may  be  necessary  to  assure  that — 

"(i)  the  aggregate  payment  amounts  otherwise  provided  under 
subsections  (d)(l)(A)(iii),  (d)(5),  and  (d)(9)  for  that  fiscal  year  for 
operating  costs  of  inpatient  hospital  services  of  subsection  (d) 
hospitals  and  subsection  (d)  Puerto  Rico  hospitals, 
are  not  greater  or  less  than — 

"(ii)  the  payment  amounts  that  would  have  been  payable  for 
such  services  for  those  same  hospitals  for  that  fiscal  year  but 
for  the  enactment  of  the  amendments  made  by  section  9304  of 
the  Omnibus  Budget  Reconciliation  Act  of  1986. ". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  discharges  occurring  on  or  after  October  1,  1987. 

SEC.  9305.  IMPROVING  QUALITY  OF  CARE  WITH  RESPECT  TO  PART  A  SERV- 
ICES. 

(a)  Refinement  of  Prospective  Payment  System.— 

(1)  Development  of  legislative  proposal. — The  Secretary 
of  Health  and  Human  Services  shall  develop  and  submit  to 
Congress  a  specific  legislative  proposal  to  improve  the  classifica- 
tion and  payment  system  under  section  1886(d)  of  the  Social  Se- 
curity Act  (and,  as  appropriate,  the  system  for  payment  of  out- 
liers under  section  1886(d)(5)(A)  of  such  Act)  in  order  to  assure 
that  the  amount  of  payment  per  discharge  approximates  the 
cost  of  medically  necessary  care  provided  in  an  efficient  manner 
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for  individual  patients  or  classes  of  patients  with  similar  condi- 
tions. 

(2)  Accounting  for  severity  of  illness —In  developing  the 
proposal,  the  Secretary  shall  account  for  variations  in  severity 
of  illness  and  case  complexity  which  are  not  adequately  ac- 
counted for  by  the  current  classification  and  payment  system. 

(3)  Deadline. — The  proposal  shall  be  submitted  to  Congress 
by  not  later  than  2  years  after  the  date  of  the  enactment  of  this 
Act. 

(b)  Requiring  Notice  of  Hospital  Discharge  Rights.— 

(1)  Requirement  for  hospitals  to  provide  statement. — 
Section  1866(a)(1)  of  the  Social  Security  Act  (42  U.S.C. 
1395cc(a)(D),  as  amended  by  section  1895(b)  of  the  Tax  Reform 
Act  of  1986  and  by  section  233  of  the  Veterans '  Benefits  Im- 
provement and  Health-Care  Authorization  Act  of  1986,  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  the  subparagraph  (K), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (L) 
and  inserting  "  and",  and 

(C)  by  inserting  after  subparagraph  (L)  the  following  new 
subparagraph: 

"(M)  in  the  case  of  hospitals,  to  provide  to  each  individual 
who  is  entitled  to  benefits  under  part  A  (or  to  a  person  acting 
on  the  individual's  behalf),  at  or  about  the  time  of  the  individ- 
ual's admission  as  an  inpatient  to  the  hospital,  a  written  state- 
ment (containing  such  language  as  the  Secretary  prescribes  con- 
sistent with  this  paragraph)  which  explains — 

"(i)  the  individual's  rights  to  benefits  for  inpatient  hospi- 
tal services  and  for  post-hospital  services  under  this  title, 

"(ii)  the  circumstances  under  which  such  an  individual 
will  and  will  not  be  liable  for  charges  for  continued  stay  in 
the  hospital, 

u(iii)  the  individual's  right  to  appeal  denials  of  benefits 
for  continued  inpatient  hospital  services,  including  the 
practical  steps  to  initiate  such  an  appeal,  and 

"(iv)  the  individual's  liability  for  payment  for  services  if 
such  a  denial  of  benefits  is  upheld  on  appeal, 
and  which  provides  such  additional  information  as  the  Secre- 
tary may  specify. " 

(2)  Effective  date. — The  Secretary  of  Health  and  Human 
Services  shall  first  prescribe  the  language  required  under  sec- 
tion 1866(a)(l)(M)  of  the  Social  Security  Act  not  later  than  six 
months  after  the  date  of  the  enactment  of  this  Act.  The  require- 
ment of  such  section  shall  apply  to  admissions  to  hospitals  oc- 
curring on  such  date  (not  later  than  60  days  after  the  date  such 
language  is  first  prescribed)  as  the  Secretary  shall  provide. 

(c)  Requiring  Hospitals  To  Provide  Discharge  Planning 
Process. — 

(1)  Requirement  as  condition  of  participation. — Section 
1861(e)(6)  of  the  Social  Security  Act  (42  U.S.C.  1395x(e)(6))  is 
amended — 

(A)  by  inserting  U(A)"  after  "(6)",  and 
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(B)  by  inserting  before  the  semicolon  at  the  end  the  fol- 
lowing: "and  (B)  has  in  place  a  discharge  planning  process 
that  meets  the  requirements  of  subsection  (ee)'\ 

(2)  Discharge  planning  process  defined. — Section  1861  of 
such  Act  is  further  amended  by  adding  at  the  end  the  following 
new  subsection: 

"Discharge  Planning  Process 

"(ee)(l)  A  discharge  planning  process  of  a  hospital  shall  be  consid- 
ered sufficient  if  it  is  applicable  to  services  furnished  by  the  hospi- 
tal to  individuals  entitled  to  benefits  under  this  title  and  if  it  meets 
the  guidelines  and  standards  established  by  the  Secretary  under 
paragraph  (2). 

"(2)  The  Secretary  shall  develop  guidelines  and  standards  for  the 
discharge  planning  process  in  order  to  ensure  a  timely  and  smooth 
transition  to  the  most  appropriate  type  of  and  setting  for  post-hospi- 
tal or  rehabilitative  care.  The  guidelines  and  standards  shall  in- 
clude the  following: 

"(A)  The  hospital  must  identify,  at  an  early  stage  of  hospital- 
ization, those  patients  who  are  likely  to  suffer  adverse  health 
consequences  upon  discharge  in  the  absence  of  adequate  dis- 
charge planning. 

"(B)  Hospitals  must  provide  a  discharge  planning  evaluation 
for  patients  identified  under  subparagraph  (A)  and  for  other  pa- 
tients upon  the  request  of  the  patient,  patient's  representative, 
or  patient  s  physician. 

"(C)  Any  discharge  planning  evaluation  must  be  made  on  a 
timely  basis  to  ensure  that  appropriate  arrangements  for  post- 
hospital  care  will  be  made  before  discharge  and  to  avoid  unnec- 
essary delays  in  discharge. 

"(D)  A  discharge  planning  evaluation  must  include  an  eval- 
uation of  a  patient  s  likely  need  for  appropriate  post-hospital 
services  and  the  availability  of  those  services. 

"(E)  The  discharge  planning  evaluation  must  be  included  in 
the  patient  s  medical  record  for  use  in  establishing  an  appropri- 
ate discharge  plan  and  the  results  of  the  evaluation  must  be 
discussed  with  the  patient  (or  the  patient's  representative). 

"(F)  Upon  the  request  of  a  patients  physician,  the  hospital 
must  arrange  for  the  development  and  initial  implementation 
of  a  discharge  plan  for  the  patient. 

"(G)  Any  discharge  planning  evaluation  or  discharge  plan  re- 
quired under  this  paragraph  must  be  developed  by,  or  under  the 
supervision  of,  a  registered  professional  nurse,  social  worker,  or 
other  appropriately  qualified  personnel.  " 

(3)  Effect  of  accreditation. — The  second  sentence  of  section 
1865(a)  of  such  Act  U2  U.S.C.  1395bb(a))  is  amended— 

(A)  by  inserting  "  requires  a  discharge  planning  process 
(or  imposes  another  requirement  which  serves  substantially 
the  same  purpose),  "  after  "the  same  purpose)",  and 

(B)  by  inserting  "clause  (A)  or  (B)  of  after  "comply  also 
with". 
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(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  hospitals  as  of  one  year  after  the  date  of  the 
enactment  of  this  Act. 

(d)  Review  of  Standards  for  Medicare  Conditions  of  Par- 
ticipation for  Assuring  Quality  of  Inpatient  Hospital  Serv- 
ices.— The  Secretary  of  Health  and  Human  Services  shall  arrange 
for  a  study  of  the  adequacy  of  the  standards  used  for  hospitals,  for 
purposes  of  meeting  the  conditions  of  participation  under  title 
XVIII  of  the  Social  Security  Act,  in  assuring  the  quality  of  services 
furnished  in  hospitals.  The  Secretary  shall  report  to  Congress  on  the 
results  of  the  study  by  not  later  than  2  years  after  the  date  of  the 
enactment  of  this  Act 

(e)  Study  of  Payment  for  Administratively  Necessary 
j  Days.— 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  conduct  a  study  to  determine  whether  a  payment 
should  be  made  (in  a  budget-neutral  manner  under  title  XVIII 
of  such  Act  to  hospitals  receiving  payments  under  section 
1886(d)  of  such  Act)  to  a  hospital  for  administratively  necessary 
days,  separate  from  the  per-discharge  and  outlier  payments 
made  under  such  section. 

(2)  Administratively  necessary  days  defined. — In  this 
subsection,  an  "administratively  necessary  day"  is  a  day  of  con- 
tinued inpatient  hospital  stay,  for  an  individual  entitled  to  ben- 
efits under  part  A  of  title  XVIII  of  the  Social  Security  Act,  ne- 
cessitated by  a  delay  in  obtaining  placement  for  the  individual 
in  a  skilled  nursing  facility. 

(3)  Considerations  in  conducting  study. — In  conducting 
the  study,  the  Secretary  shall  consider — 

(A)  the  need  for  such  a  payment  in  order  to  minimize — 

(i)  the  disproportionate  financial  impact  of  current 
law  on  certain  hospitals  (or  hospitals  in  certain  loca- 
tions) due  to  difficulties  in  arranging  for  appropriate 
post-hospital  care,  such  as  difficulties  resulting  from  a 
shortage  of  beds  in  skilled  nursing  facilities  where 
those  hospitals  are  located  and  from  the  source  of  pay- 
ment for  such  care,  and 

(ii)  the  risk  of  inappropriate  discharge  to  a  non-insti- 
tutional or  inappropriate  institutional  setting  of  indi- 
viduals who  need  post-hospital  services  in  a  skilled 
nursing  facility,  and 

(B)  the  administrative  mechanisms  that  can  be  used  to 
prevent  inappropriate  payments  for  administratively  neces- 
sary days. 

(4)  Report  on  study.— The  Secretary  shall  report  to  Congress 
on  the  results  of  the  study  not  later  than  January  1,  1989. 

(f)  Extending  Waiver  of  Liability  Provisions  to  Hospice  Pro- 
I  grams. — 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall,  for  purposes  of  determining  whether  payments  to  a 
hospice  program  should  be  denied  pursuant  to  section 
1862(a)(1)(C)  of  the  Social  Security  Act,  apply  (under  section 
1879(a)  of  such  Act)  a  presumption  of  compliance  of  2.5  percent 
(based  on  the  number  of  days  of  hospice  care  billed)  in  a 
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manner  substantially  similar  to  that  provided  to  home  health 
agencies  under  policies  in  effect  as  of  July  1,  1985. 

(2)  Effective  date.— Paragraph  (1)  shall  apply  to  hospice 
care  furnished  on  or  after  the  first  day  of  the  first  month  that 
begins  at  least  6  months  after  the  date  of  the  enactment  of  this 
Act  and  before  November  1,  1988. 
(g)  Extension  of  Waiver  of  Liability  Provisions  to  Certain 
Coverage  Denials  for  Home  Health  Services. — 

(1)  In  general.— Section  1879  of  the  Social  Security  Act  (42 
U.S.C.  1395pp)  is  amended — 

(A)  in  subsection  (a)(1),  by  inserting  "or  by  reason  of  a 
coverage  denial  described  in  subsection  (g)"  after  "section 
1862(a)  (1)  or  (9)"; 

(B)  in  the  first  sentence  of  subsection  (a),  by  inserting 
"and  as  though  the  coverage  denial  described  in  subsection 
(g)  had  not  occurred"  before  the  period  at  the  end; 

(C)  in  the  third  sentence  of  subsection  (a),  by  inserting  "or 
by  reason  of  a  coverage  denial  described  in  subsection  (g)" 
after  "section  1862(a)  (1)  or  (9)"; 

(D)  in  subsection  (c),  by  inserting  "or  by  reason  of  a  cover- 
age denial  described  in  subsection  (g)"  after  "section 
1862(a)(1)  or  (9/)  and 

(E)  by  adding  at  the  end  the  following  new  subsections: 
"(f)(1)  A  home  health  agency  which  meets  the  applicable  require- 
ments of  paragraphs  (3)  and  (4)  shall  be  presumed  to  meet  the  re- 
quirement of  subsection  (a)(2)  with  respect  to  any  coverage  denial  de- 
scribed in  subsection  (g). 

"(2)  The  presumption  of  paragraph  (1)  with  respect  to  specific  serv- 
ices may  be  rebutted  by  actual  or  imputed  knowledge  of  the  facts 
described  in  subsection  (a)(2),  including  any  of  the  following: 

"(A)  Notice  by  the  fiscal  intermediary  of  the  fact  that  pay- 
ment may  not  be  made  under  this  title  with  respect  to  the  serv- 
ices. 

"(B)  It  is  clear  and  obvious  that  the  provider  should  have 
known  at  the  time  the  services  were  furnished  that  they  were 
excluded  from  coverage. 
"(3)  The  requirements  of  this  paragraph  are  as  follows: 

"(A)  The  agency  complies  with  requirements  of  the  Secretary 
under  this  title  respecting  timely  submittal  of  bills  for  payment 
and  medical  documentation. 

"(B)  The  agency  program  has  reasonable  procedures  to  notify 
promptly  each  patient  (and  the  patient's  physician)  where  it  is 
determined  that  a  patient  is  being  or  will  be  furnished  items  or 
services  which  are  excluded  from  coverage  under  this  title. 
"(4)  The  requirement  of  this  paragraph  is  that,  on  the  basis  of 
bills  submitted  by  a  home  health  agency  during  the  previous  quar- 
ter, the  rate  of  denial  of  bills  for  the  agency  by  reason  of  a  coverage 
denial  described  in  subsection  (g)  does  not  exceed  2.5  percent,  com- 
puted based  on  visits  for  home  health  services  billed. 

"(5)  In  this  subsection,  the  term  'fiscal  intermediary7  means,  with 
respect  to  a  home  health  agency,  an  agency  or  organization  with  an 
agreement  under  section  1816  with  respect  to  the  agency. 

"(g)  The  coverage  denial  described  in  this  subsection  is,  with  re- 
spect to  the  provision  of  home  health  services  to  an  individual,  a 
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failure  to  meet  the  requirements  of  section  1814(a)(2)(C)  or  section 
1835(a)(2)(A)  in  that  the  individual — 

"(V  is  or  was  not  confined  to  his  home,  or 
(2)  does  or  did  not  need  skilled  nursing  care  on  an  intermit- 
tent basis. " 

(2)  Reports. — The  Secretary  of  Health  and  Human  Services 
shall  report  to  Congress  annually  in  March  of  1987  and  1988 — 

(A)  information  on  the  frequency  and  distribution  (by 
type  of  provider)  of  denials  of  bills  for  payment  under  title 
XVIII  of  the  Social  Security  Act  for  extended  care  services, 
home  health  services,  and  hospice  care,  by  reason  of  section 
1862(a)(1)  or  (9)  of  such  Act  and  coverage  denials  described 
in  section  1879(g)  of  such  Act,  including — 

(i)  the  reasons  for  such  denials, 

(ii)  the  extent  to  which  payments  were  nonetheless 
made  because  of  section  1879  of  such  Act,  and 

(Hi)  the  rate  of  reversals  of  such  denials,  and 

(B)  such  other  information  as  may  be  appropriate  to 
evaluate  the  appropriateness  of  any  percentage  standards 
established  for  the  granting  of  favorable  presumptions  with 
respect  to  such  denials. 

(3)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  coverage  denials  occurring  on  or  after  July  1, 
1987,  and  before  October  1,  1989. 

(h)  Development  of  Uniform  Needs  Assessment  Instru- 
ment.— 

(1)  Development. — The  Secretary  of  Health  and  Human 
Services  shall  develop  a  uniform  needs  assessment  instrument 
that —  ~  "~  ~~ 

(A)  evaluates — 

(i)  the  functional  capacity  of  an  individual, 

(ii)  the  nursing  and  other  care  requirements  of  the 
individual  to  meet  health  care  needs  and  to  assist  with 
functional  incapacities,  and 

(Hi)  the  social  and  familial  resource  available  to  the 
individual  to  meet  those  requirements;  and 

(B)  can  be  used  by  discharge  planners,  hospitals,  nursing 
facilities,  other  health  care  providers,  and  fiscal  interme- 
diaries in  evaluating  an  individual's  need  for  post-hospital 
extended  care  services,  home  health  services,  and  long-term 
care  services  of  a  health-related  or  supportive  nature. 

The  Secretary  may  develop  more  than  one  such  instrument  for 
use  in  different  situations. 

(2)  Advisory  panel. — The  Secretary  shall  develop  any  instru- 
ment in  consultation  with  an  advisory  panel,  appointed  by  the 
Secretary,  that  includes  experts  in  the  delivery  of  post-hospital 
extended  care  services,  home  health  services,  and  long-term  care 
services  and  includes  representatives  of  hospitals,  of:physicians, 
of  skilled  nursing  facilities,  of  honw^f^J^fi  agencies,  of  long- 
term  care  providers,  of  fijjr.nl  ini^rjiiediaries,  andTof jnedic^e 
beneficiaries. 

W  Report  on  instrument. — The  Secretary  shall  report-to 
Congress,  not  later  than  JanuaryJc^19M^r  on  the  instrument  or 
instruments  developed  unbTer  this  section.  The  report  shall  make 
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recommendations  for  the  appropriate  use  of  such  instrument  or 
instruments. 

(i)  Including  in  Annual  Reports  on  Prospective  Payment 
System  Information  on  Quality  of  Post-Hospital  Care. — 

(1)  In  general— Section  603(a)(2)  of  the  Social  Security 
Amendments  of  1983  is  amended — 

(A)  by  striking  "1987"  in  subparagraph  (A)  and  inserting 
"1989",  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(E)  In  each  annual  report  to  Congress  under  subparagraph  (A), 
the  Secretary  shall  include — 

"(i)  an  evaluation  of  the  adequacy  of  the  procedures  for  assur- 
ing quality  of  post-hospital  services  furnished  under  title  XVIII 
of  the  Social  Security  Act, 

"(ii)  an  assessment  of  problems  that  have  prevented  groups  of 
medicare  beneficiaries  (including  those  eligible  for  medical  as- 
sistance under  title  XIX  of  such  Act)  from  receiving  appropriate 
post-hospital  services  covered  under  such  title,  and 

"(Hi)  information  on  reconsiderations  and  appeals  taken 
under  title  XVIII  of  such  Act  with  respect  to  payment  for  post- 
hospital  services. ". 

(2)  Effective  date. — The  amendment  made  by  paragraph 
(1)(B)  shall  apply  to  reports  for  years  beginning  with  1986. 

(k)  Prior  and  Concurrent  Authorization  Demonstration 
Project. — 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  conduct  a  demonstration  program  concerning  prior 
and  concurrent  authorization  for  post-hospital  extended  care 
services  and  home  health  services  furnished  under  part  A  or 
part  B  of  title  XVIII  of  the  Social  Security  Act. 

(2)  Scope. — The  program  shall  include  at  least  four  projects 
and  shall  be  initiated  by  not  later  than  January  1,  1987. 

(3)  Consultation  and  Monitoring. — The  program  shall  be 
developed  in  consultation  with  an  advisory  panel  that  includes 
experts  in  the  delivery  of  post-hospital  extended  care  services, 
home  health  services,  and  long-term  care  services  and  includes 
representatives  of  hospitals,  of  physicians,  of  skilled  nursing  fa- 
cilities, of  home  health  agencies,  of  long-term  care  providers,  of 
fiscal  intermediaries,  and  of  medicare  beneficiaries.  The  Secre- 
tary shall  monitor  the  acceptance  of  individuals  entitled  to  ben- 
efits under  title  XVIII  of  the  Social  Security  Act  by  providers  to 
ensure  that  the  placement  of  such  individuals  is  not  delayed 
until  the  results  of  prior  and  concurrent  review  are  known. 

W  Evaluation  and  report. — The  Secretary  shall  evaluate 
the  demonstration  program  conducted  under  this  subsection 
and  shall  report  to  Congress  on  such  evaluation  no  later  than 
February  1,  1989.  Such  evaluation  and  report  shall  address — 
(A)  the  administrative  and  program  costs  for  prior  and 
concurrent  authorization  across  demonstration  projects  and 
in  comparison  to  administrative  and  program  costs  under 
the  current  system  of  retroactive  review,  including  costs  for 
uncovered  services  paid  under  the  waiver  of  liability  which 
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would  not  be  incurred  under  prior  or  concurrent  authoriza- 
tion; 

(B)  impact  of  prior  or  concurrent  authorization  on  access 
to  and  availability  of  extended  care  services  and  home 
health  services  in  comparison  to  the  current  system  (includ- 
ing costs  to  providers)  and  on  timely  discharge  of  hospital 
inpatients;  and 

(C)  accuracy  and  associated  cost  savings  of  payment  de- 
terminations and  rates  of  claim  reversals  under  prior  or 
concurrent  authorization  versus  the  current  system. 

(5)  Funding. — Expenditures  made  for  the  demonstration  pro- 
gram shall  be  made  from  the  Federal  Hospital  Insurance  Trust 
Fund  under  section  1817  of  the  Social  Security  Act.  Grants  and 
payments  under  contracts  may  be  made  either  in  advance  or  by 
way  of  reimbursement,  as  may  be  determined  by  the  Secretary, 
and  shall  be  made  in  such  installments  and  on  such  conditions 
as  the  Secretary  finds  necessary  to  carry  out  the  purpose  of  this 
subsection. 

(6)  Waiver  of  medicare  requirements. — The  Secretary 
shall  waive  compliance  with  such  requirements  of  title  XVIII 
of  the  Social  Security  Act  to  the  extent  and  for  the  period  the 
Secretary  finds  necessary  for  the  conduct  of  the  demonstration 
program. 

SEC.  9306.  PAYMENTS  TO  LARGE  RURAL  HOSPITALS  SERVING  A  DISPRO- 
PORTIONATE SHARE  OF  LOW-INCOME  PATIENTS. 

(a)  Qualifying  Hospitals. — Section  1886(d)(5)(F)(v)  of  the  Social 
Security  Act  (42  U.S.C.  1395ww(d)(5)(F)(v))  is  amended  by  adding  at 
the  end  the  following  new  sentence:  "A  hospital  located  in  a  rural 
area  and  with  500  or  more  beds  also  'serves  a  significantly  dispro- 
portionate number  of  low  income  patients'  for  a  cost  reporting 
period  if  the  hospital  has  a  disproportionate  patient  percentage  (as 
defined  in  clause  (vi))  for  that  period  which  equals  or  exceeds  a  per- 
centage specified  by  the  Secretary.  ". 

(b)  Payment  Amount.— Section  1886(d)(5)(F)(iv)  of  such  Act  is 
amended — 

(1)  in  subclause  (I),  by  inserting  "or  is  described  in  the  second 
sentence  of  subclause  (III)"  after  "100  or  more  beds",  and 

(2)  in  subclause  (III),  by  inserting  "  and  is  not  described  in 
the  second  sentence  of  clause  (v)"  after  "rural  area". 

(c)  Extension  of  Disproportionate  Share  Provision— Section 
1886(d)  of  such  Act  is  further  amended,  in  paragraphs  (2)(C)(iv), 
(3XCXU),  (5XB)(ii)}  and  (5)(F)(i),  by  striking  "1988"  each  place  it  ap- 
pears and  inserting  "1989". 

(d)  Effective  Date. — The  amendments  made  by  subsections  (a) 
|  and  (b)  shall  apply  to  discharges  occurring  on  or  after  October  1, 

1986. 

SEC.  9307.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PART  A. 

(a)  Temporary  Waiver  of  Inpatient  Limitations  for  the  Con- 
necticut Hospice,  Inc. — With  respect  to  the  Connecticut  Hospice, 
Inc.,  for  hospice  care  provided  before  October  1,  1988,  the  reference 
in  section  1861(dd)(2)(A)(iii)  of  the  Social  Security  Act  (42  U.S.C 
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1395x(dd)(2)(A)(iii))  to  "20 percent"  is  deemed  a  reference  to  "50 per- 
cent". 

(b)  Massachusetts  Medicare  Repayment. — The  Secretary  of 
Health  and  Human  Services  shall  not,  on  or  after  the  date  of  the 
enactment  of  this  section  and  before  January  1,  1988,  recoup  from, 
or  otherwise  reduce  payments  to,  hospitals  in  the  State  of  Massachu- 
setts because  of  alleged  overpayments  to  such  hospitals  under  part  A 
of  title  XVIII  of  the  Social  Security  Act  which  occurred  during  the 
period  of  the  State-wide  hospital  reimbursement  demonstration 
project  conducted  in  that  State,  between  October  1,  1982,  and  June 
30,  1986,  under  section  402  of  the  Social  Security  Amendments  of 
1967  and  section  222  of  the  Social  Security  Amendments  of  1972. 

(c)  Part  A  COBRA  Technical  Corrections.  — (1)  Effective  as  if 
included  in  the  enactment  of  the  Tax  Reform  Act  of  1986,  if  House 
Concurrent  Resolution  395  (99th  Congress,  2d  Session)  has  not  been 
adopted,  section  1895(b)  of  the  Tax  Reform  Act  of  1986  is  amend- 
ed— 

(A)  by  striking  paragraph  (1),  and 

(B)  by  striking  subparagraphs  (A)  and  (B)  of  paragraph  (2). 

(2)  Effective  as  if  included  in  the  enactment  of  the  Tax  Reform 
Act  of  1986— 

(A)  section  1895(b)  of  such  Act  is  amended,  in  subparagraph 
(A)(ii)  of  the  paragraph  relating  to  "Physician  payment",  by 
inserting  before  the  period  the  following:  "the  first  place  it  ap- 
pears", and 

(B)  section  1895(d)(5)(A)  of  such  Act  is  amended  by  striking 
"162(k)(2)"  and  inserting  "162(k)(5)". 

(3)  If  House  Concurrent  Resolution  395  (99th  Congress,  2d  Session) 
has  been  adopted,  effective  for  discharges  occurring  on  or  after  May 
I  1986,  section  1886(d)(5)(F)(vi)(I)  of  the  Social  Security  Act  is 
amended— 

(A)  by  striking  "supplementary"  and  inserting  "supplemen- 
tal", and 

(B)  by  striking  "fiscal  year"  and  inserting  "period". 

(4)  Paragraphs  (2)  and  (3)  of  section  1867(b)  of  the  Social  Security 
Act  are  amended  by  striking  "legally  responsible". 

(d)  Miscellaneous  Accounting  Provision. — Effective  on  the 
date  of  the  enactment  of  Public  Law  99-107,  in  applying  section  5(a) 
of  such  Act,  a  cost  reporting  period  beginning  on  September  28,  29, 
or  30  w  deemed  to  begin  on  October  1  and  any  reference  to  Septem- 
ber 30  is  deemed  also  to  be  a  reference  to  September  27. 

Part  2 — Provisions  Relating  to  Parts  A  and  B 

SEC  931 1.  PERIODIC  INTERIM  PA  YMENT  SYSTEM  (PIP)  FOR  DRG  HOSPITALS 
AND  PROMPT  PA  YMENT  FOR  MEDICARE  PROVIDERS. 

(a)  Periodic  Interim  Payments. — 

(1)  In  general. — Section  1815  of  the  Social  Security  Act  (42 
U.S.C.  139 5 g)  is  amended  by  adding  at  the  end  the  following 
new  subsection: 

"(e)(1)  The  Secretary  shall  provide  payment  under  this  part  for  in- 
patient hospital  services  furnished  by  a  subsection  (d)  hospital  (as 
defined  in  section  1886(d)(1)(B),  and  including  a  distinct  psychiatric 
or  rehabilitation  unit  of  such  a  hospital)  and  a  subsection  (d) 
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Puerto  Rico  hospital  (as  defined  in  section  1886(d)(9)(A))  on  a  peri- 
odic interim  payment  basis  (rather  than  on  the  basis  of  bills  actual- 
ly submitted)  in  the  following  cases: 

"(A)  Upon  the  request  of  a  hospital  which  is  paid  through  an 
agency  or  organization  with  an  agreement  with  the  Secretary 
under  section  1816,  if  the  agency  or  organization,  for  three  con- 
secutive calendar  months,  fails  to  meet  the  requirements  of  sub- 
section (c)(2)  of  such  section  and  if  the  hospital  meets  the  re- 
quirements (in  effect  as  of  October  1,  1986)  applicable  to  pay- 
ment on  such  a  basis,  until  such  time  as  the  agency  or  organiza- 
tion meets  such  requirements  for  three  consecutive  calendar 
months. 

"(B)  In  the  case  of  hospital  that — 

"(i)  has  a  disproportionate  share  adjustment  percentage 
(as  established  in  clause  (iv)  of  such  section)  of  at  least  5.1 
percent  (as  computed  for  purposes  of  establishing  the  aver- 
age standardized  amounts  for  discharges  occurring  during 
fiscal  year  1987),  and 

"(ii)  requests  payment  on  such  basis, 
but  only  if  the  hospital  was  being  paid  for  inpatient  hospital 
services  on  such  a  periodic  interim  payment  basis  as  of  June  30, 
1987,  and  continues  to  meet  the  requirements  (in  effect  as  of  Oc- 
tober 1,  1986)  applicable  to  payment  on  such  a  basis. 
"(C)  In  the  case  of  a  hospital  that— 
"(i)  is  located  in  a  rural  area, 
(ii)  has  100  or  fewer  beds,  and 
(Hi)  requests  payment  on  such  basis, 
but  only  if  the  hospital  was  being  paid  for  inpatient  hospital 
services  on  such  a  periodic  interim  payment  basis  as  of  June  30, 
1987,  and  continues  to  meet  the  requirements  (in  effect  as  of  Oc- 
tober 1,  1986)  applicable  to  payment  on  such  a  basis. 
"(2)  The  Secretary  shall  provide  (or  continue  to  provide)  for  pay- 
ment on  a  periodic  interim  payment  basis  (under  the  standards  es- 
tablished under  section  405.454(j)  of  title  42>  Code  of  Federal  Regu- 
lations, as  in  effect  on  October  1,  1986))  with  respect  to — 

"(A)  inpatient  hospital  services  of  a  hospital  that  is  not  a  sub- 
section (d)  hospital  (as  defined  in  section  1886(d)(1)(B)); 

"(B)  a  hospital  which  is  receiving  payment  under  a  State  hos- 
pital reimbursement  system  under  section  1814(b)(3)  or  1886(c), 
if  payment  on  a  periodic  interim  payment  basis  is  an  integral 
part  of  such  reimbursement  system; 
"(C)  extended  care  services; 
"(D)  home  health  services;  and 
"(E)  hospice  care; 

if  the  provider  of  such  services  elects  to  receive,  and  qualifies  for, 
such  payments. 

"(3)  In  the  case  of  a  subsection  (d)  hospital  or  a  subsection  (d) 
Puerto  Rico  hospital  (as  defined  for  purposes  of  section  1886)  which 
has  significant  cash  flow  problems  resulting  from  operations  of  its 
intermediary  or  from  unusual  circumstances  of  the  hospitals  oper- 
ation, the  Secretary  may  make  available  appropriate  accelerated 
payments. ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  claims  received  on  or  after  July  1,  1987. 
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(3)  Transition. — Upon  the  request  of  a  hospital  which — 

(A)  as  of  June  30,  1987,  is  receiving  payments  under  part 
A  of  title  XVIII  of  such  Act  for  inpatient  hospital  services 
on  a  periodic  interim  payment  basis, 

(B)  requests  continuation  of  payment  on  such  basis,  and 

(C)  is  paid  through  an  agency  or  organization  with  an 
agreement  under  section  1816  of  such  Act, 

the  Secretary  of  Health  and  Human  Services  shall  continue 
payment  on  such  a  basis  until  not  earlier  than  the  end  of  the 
first  period  of  three  consecutive  calendar  months  (beginning  no 
earlier  than  April  1987)  during  all  of  which  the  agency  or  orga- 
nization has  met  the  requirements  of  section  1816(c)(2)  of  such 
Act  (relating  to  prompt  payment  of  claims), 
(b)  Prompt  Payment  of  Claims  Under  Part  A. — Section  1816(c) 
of  the  Social  Security  Act  (42  U.S.C.  1395h(c))  is  amended— 

(1)  by  inserting  "(1)"  after  "(c)",  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)(A)  Each  agreement  under  this  section  shall  provide  that  pay- 
ment shall  be  issued,  mailed,  or  otherwise  transmitted  with  respect 
to  not  less  than  95  percent  of  all  claims  submitted  under  this  title— 

"(i)  which  are  clean  claims,  and 

"(ii)  for  which  payment  is  not  made  on  a  periodic  interim 
payment  basis, 

within  the  applicable  number  of  calendar  days  after  the  date  on 
which  the  claim  is  received. 
"(B)  In  this  paragraph: 

"(i)  The  term  'clean  claim '  means  a  claim  that  has  no  defect 
or  impropriety  (including  any  lack  of  any  required  substantiat- 
ing documentation)  or  particular  circumstance  requiring  special 
treatment  that  prevents  timely  payment  from  being  made  on  the 
claim  under  this  title. 

"(ii)  The  term  'applicable  number  of  calendar  days'  means — 
"(I)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1986,  30  calendar  days, 

"(II)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1987,  26  calendar  days, 

"(III)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1988,  25  calendar  days,  and 

"(IV)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1989,  and  claims  received  in 
any  succeeding  12-month  period,  24  calendar  days. 
"(C)  If  payment  is  not  issued,  mailed,  or  otherwise  transmitted 
within  the  applicable  number  of  calendar  days  (as  defined  in  clause 
(ii)  of  subparagraph  (B))  after  a  clean  claim  (as  defined  in  clause  (i) 
of  such  subparagraph)  is  received  from  a  hospital,  skilled  nursing 
facility,  home  health  agency,  or  hospice  program  that  is  not  receiv- 
ing payments  on  a  periodic  interim  payment  basis  with  respect  to 
such  services,  interest  shall  be  paid  at  the  rate  used  for  purposes  of 
section  3902(a)  of  title  31,  United  States  Code  (relating  to  interest 
penalties  for  failure  to  make  prompt  payments)  for  the  period  begin- 
ning on  the  day  after  the  required  payment  date  and  ending  on  the 
date  on  which  payment  is  made.  ". 
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(c)  Prompt  Payment  of  Claims  Under  Part  B.— Section  1842(c) 
of  the  Social  Security  Act  (42  U.S.C.  1395u(c))  is  amended — 

(1)  by  inserting  "(V"  after  "(c)",  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)(A)  Each  contract  under  this  section  which  provides  for  the 

disbursement  of  funds,  as  described  in  subsection  (a)(1)(B),  shall  pro- 
vide that  payment  shall  be  issued,  mailed,  or  otherwise  transmitted 
with  respect  to  not  less  than  95  percent  of  all  claims  submitted 
under  this  part — 

"(i)  which  are  clean  claims,  and 

"(ii)  for  which  payment  is  not  made  on  a  periodic  interim 
payment  basis, 

within  the  applicable  number  of  calendar  days  after  the  date  on 
which  the  claim  is  received. 
"(B)  In  this  paragraph: 

"(i)  The  term  clean  claim '  means  a  claim  that  has  no  defect 
or  impropriety  (including  any  lack  of  any  required  substantiat- 
ing documentation)  or  particular  circumstance  requiring  special 
treatment  that  prevents  timely  payment  from  being  made  on  the 
claim  under  this  part. 

"(ii)  The  term  'applicable  number  of  calendar  days'  means — 
"(I)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1986,  30  calendar  days, 

"(II)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1987,  26  calendar  days  (or  19 
calendar  days  with  respect  to  claims  submitted  by  partici- 
pating physicians), 

"(III)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1988,  25  calendar  days  (or  18 
calendar  days  with  respect  to  claims  submitted  by  partici- 
pating physicians),  and 

"(IV)  with  respect  to  claims  received  in  the  12-month 
period  beginning  October  1,  1989,  and  claims  received  in 
any  succeeding  12-month  period,  24  calendar  days  (or  17 
calendar  days  with  respect  to  claims  submitted  by  partici- 
pating physicians). 
"(C)  If  payment  is  not  issued,  mailed,  or  otherwise  transmitted 
within  the  applicable  number  of  calendar  days  (as  defined  in  clause 
(ii)  of  subparagraph  (B))  after  a  clean  claim  (as  defined  in  clause  (i) 
of  such  subparagraph)  is  received,  interest  shall  be  paid  at  the  rate 
used  for  purposes  of  section  3902(a)  of  title  31,  United  States  Code 
(relating  to  interest  penalties  for  failure  to  make  prompt  payments) 
for  the  period  beginning  on  the  day  after  the  required  payment  date 
and  ending  on  the  date  on  which  payment  is  made.  ". 

(d)  Effective  Dates. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  subsections  (b)  and  (c)  shall  apply  to  claims  received  on 
or  after  November  1,  1986. 

(2)  Sections  1816(c)(2)(C))  and  1842(c)(2)(C)  of  the  Social  Secu- 
rity Act,  as  added  by  such  amendments,  shall  apply  to  claims 
received  on  or  after  April  1,  1987. 

(3)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  such  timely  amendments  to  agreements  under  section 
1816  of  the  Social  Security  Act  and  contracts  under  section  1842 
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of  such  Act,  and  regulations,  to  such  extent  as  may  be  necessary 
to  implement  the  provisions  of  this  Act  on  a  timely  basis. 

SEC.  9312.  HEALTH  MAINTENANCE  ORGANIZATIONS  AND  COMPETITIVE 
MEDICAL  PLANS 

(a)  Repeal  of  "2  for  1 "  Conversion  Requirement  for  Certain 
Health  Maintenance  Organizations.— Section  114(c)(2)  of  the 
Tax  Equity  and  Fiscal  Responsibility  Act  of  1982  is  amended  by 
adding  at  the  end  the  following  new  subparagraph: 

"(E)  The  preceding  provisions  of  this  paragraph  shall  not  to  apply 
to  payments  made  for  current,  nonrisk  medicare  enrollees  for 
months  beginning  with  April  1987. 

(b)  Requiring  the  Provision  of  an  Explanation  of  Enrollee 
Rights.— 

(1)  In  general. — Subsection  (c)(3)  of  section  1876  of  the  Social 
Security  Act  (42  U.S.C.  1395mm)  is  amended  by  adding  at  the 
end  the  following  new  subparagraph: 

"(E)  Each  eligible  organization  shall  provide  each  enrollee,  at  the 
time  of  enrollment  and  not  less  frequently  than  annually  thereafter, 
an  explanation  of  the  enrollees  rights  under  this  section,  including 
an  explanation  of— 

"(i)  the  enrollee  s  rights  to  benefits  from  the  organization, 
"(ii)  the  restrictions  on  payments  under  this  title  for  services 
furnished  other  than  by  or  through  the  organization, 
"(Hi)  out-of-area  coverage  provided  by  the  organization, 
(iv)  the  organization's  coverage  of  emergency  services  and  ur- 
gently needed  care,  and 

"(v)  appeal  rights  of  enrollees.  ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  take  effect  on  January  1,  1987,  and  shall  apply  to  enroll- 
ments effected  on  or  after  such  date. 

(c)  Restricting  Waiver  of  Requirement  of  50  Percent  Non- 
Medicare  Enrollment— 

(1)  Restriction  on  new  waivers.— Paragraph  (2)  of  subsec- 
tion (f)  of  such  section  is  amended  by  striking  all  that  follows 
"only"  and  inserting  a  dash  and  the  following: 

"(A)  to  the  extent  that  more  than  50  percent  of  the  population 
of  the  area  served  by  the  organization  consists  of  individuals 
who  are  entitled  to  benefits  under  this  title  or  under  a  State 
plan  approved  under  title  XIX,  or 

"(B)  in  the  case  of  an  eligible  organization  that  is  owned  and 
operated  by  a  governmental  entity,  only  with  respect  to  a  period 
of  three  years  beginning  on  the  date  the  organization  first 
enters  into  a  contract  under  this  section,  and  only  if  the  organi- 
zation has  taken  and  is  making  reasonable  efforts  to  enroll  in- 
dividuals who  are  not  entitled  to  benefits  under  this  title  or 
under  a  State  plan  approved  under  title  XIX. ". 

(2)  Sanctions  for  noncompliance. — 

(A)  Suspension  of  enrollment  or  payment  for  new 
enrollees.— Such  subsection  is  further  amended  by  adding 
at  the  end  the  following  new  paragraph: 
"(3)  If  the  Secretary  determines  that  an  eligible  organization  has 
failed  to  comply  with  the  requirements  of  this  subsection,  the  Secre- 
tary may  provide  for  the  suspension  of  enrollment  of  individuals 
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under  this  section  or  of  payment  to  the  organization  under  this  sec- 
tion for  individuals  newly  enrolled  with  the  organization,  after  the 
date  the  Secretary  notifies  the  organization  of  such  noncompli- 
ance. " 

(B)  Termination  of  contract.— Subsection  (i)(l)(C)  of 
such  section  is  amended  by  striking  uand  (e)"  and  insert 
"(e),  and  (f)". 
(3)  Effective  dates. — 

(A)  New  restriction. — The  amendment  made  by  para- 
graph (1)  shall  apply  to  modifications  and  waivers  granted 
after  the  date  of  the  enactment  of  this  Act. 

(B)  Sanctions  for  noncompliance. — The  amendments 
made  by  paragraph  (2)  shall  take  effect  on  the  date  of  the 
enactment  of  this  Act. 

(C)  Treatment  of  current  waivers.— In  the  case  of  an 
eligible  organization  (or  successor  organization)  that — 

(i)  as  of  the  date  of  the  enactment  of  this  Act,  has 
been  granted,  under  paragraph  (2)  of  section  1876(f)  of 
the  Social  Security  Act,  a  modification  or  waiver  of  the 
requirement  imposed  by  paragraph  (1)  of  that  section, 
but 

(ii)  does  not  meet  the  requirement  for  such  modifica- 
tion or  waiver  under  the  amendment  made  by  para- 
graph (1)  of  this  subsection, 

the  organization  shall  make,  and  continue  to  make,  reason- 
able efforts  to  meet  scheduled  enrollment  goals,  consistent 
with  a  schedule  of  compliance  approved  by  the  Secretary  of 
Health  and  Human  Services.  If  the  Secretary  determines 
that  the  organization  has  complied,  or  made  significant 
progress  towards  compliance,  with  such  schedule  of  compli- 
ance, the  Secretary  may  extend  such  waiver.  If  the  Secre- 
tary determines  that  the  organization  has  not  complied 
with  such  schedule,  the  Secretary  may  provide  for  a  sanc- 
tion described  in  section  1876(f)(3)  of  the  Social  Security  Act 
(as  amended  by  this  section)  effective  with  respect  to  indi- 
viduals enrolling  with  the  organization  after  the  date  the 
Secretary  notifies  the  organization  of  such  noncompliance, 
(d)  Requiring  Prompt  Payment  of  Claims. — 

(1)  In  general. — Subsection  (g)  of  such  section  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 
"(6)(A)  A  risk-sharing  contract  under  this  section  shall  require  the 
eligible  organization  to  provide  prompt  payment  (consistent  with  the 
provisions  of  sections  1816(c)(2)  and  1842(c)(2))  of  claims  submitted 
for  services  and  supplies  furnished  to  individuals  pursuant  to  such 
contract,  if  the  services  or  supplies  are  not  furnished  under  a  con- 
tract between  the  organization  and  the  provider  or  supplier. 

"(B)  In  the  case  of  an  eligible  organization  which  the  Secretary 
determines,  after  notice  and  opportunity  for  a  hearing,  has  failed  to 
make  payments  of  amounts  in  compliance  with  subparagraph  (A), 
the  Secretary  may  provide  for  direct  payment  of  the  amounts  owed 
to  providers  and  suppliers  for  such  covered  services  furnished  to  in- 
dividuals enrolled  under  this  section  under  the  contract.  If  the  Sec- 
retary provides  for  such  direct  payments,  the  Secretary  shall  provide 
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for  an  appropriate  reduction  in  the  amount  of  payments  otherwise 
made  to  the  organization  under  this  section  to  reflect  the  amount  of 
the  Secretary's  payments  (and  costs  incurred  by  the  Secretary  in 
making  such  payments)- " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  risk-sharing  contracts  under  section  1876  of  the 
Social  Security  Act  with  respect  to  services  furnished  on  or  after 
January  1,  1987. 

(e)  Requiring  Access  to  Financial  Records  and  Disclosure  of 
Internal  Loans. — 

(1)  In  general. — Subsection  (i)(3)(C)  of  such  section  is  amend- 
ed— 

(A)  by  striking  "and"  at  the  end, 

(B)  by  inserting  "(i)"  after  "(C)",  and 

(C)  by  adding  at  the  end  the  following  new  clauses: 

"(ii)  shall  require  the  organization  to  provide  and  supply  in- 
formation (described  in  section  1866(b)(2)(C)(ii))  in  the  manner 
such  information  is  required  to  be  provided  or  supplied  under 
that  section; 

"(Hi)  shall  require  the  organization  to  notify  the  Secretary  of 
loans  and  other  special  financial  arrangements  which  are  made 
between  the  organization  and  subcontractors,  affiliates,  and  re- 
lated parties;  and". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  contracts  as  of  January  1,  1987. 

(f)  Authority  to  Impose  Civil  Money  Penalties. — Subsection  (i) 
of  such  section  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(6)(A)  Any  eligible  organization  with  a  risk-sharing  contract 
under  this  section  that  fails  substantially  to  provide  medically  nec- 
essary items  and  services  that  are  required  (under  law  or  such  con- 
tract) to  be  provided  to  individuals  covered  under  such  contract,  if 
the  failure  has  adversely  affected  (or  has  a  substantial  likelihood  of 
adversely  affecting)  these  individuals,  is  subject  to  a  civil  money 
penalty  of  not  more  than  $10,000  for  each  such  failure. 

"(B)  The  provisions  of  section  1128A  (other  than  subsection  (a)) 
shall  apply  to  a  civil  money  penalty  under  subparagraph  (A)  in  the 
same  manner  as  they  apply  to  a  civil  money  penalty  under  that  sec- 
tion. ". 

(g)  Study  of  AAPCC  and  ACR.—The  Secretary  of  Health  and 
Human  Services  shall  provide,  through  contract  with  an  appropri- 
ate organization,  for  a  study  of  the  methods  by  which — 

(1)  the  adjusted  average  per  capita  cost  ("AAPCC",  as  defined 
in  section  1876(a)(4)  of  the  Social  Security  Act)  can  be  refined  to 
more  accurately  reflect  the  average  cost  of  providing  care  to  dif- 
ferent classes  of  patients,  and 

(2)  the  adjusted  community  rate  ("ACR",  as  defined  in  section 
1876(e)(3)  of  such  Act)  can  be  refined. 

The  Secretary  shall  submit  to  Congress,  by  not  later  than  January  1, 
1988,  specific  legislative  recommendations  concerning  methods  by 
which  the  calculation  of  the  AAPCC  and  the  ACR  can  be  refined. 

(h)  Allowing  Medicare  Beneficiaries  to  Disenroll  at  a 
Local  Social  Security  Office. — The  Secretary  of  Health  and 
Human  Services  shall  provide  that  individuals  enrolled  with  an  eli- 
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gible  organization  under  section  1876  of  the  Social  Security  Act  may 
disenroll,  on  and  after  June  1,  1987,  at  any  local  office  of  the  Social 
Security  Administration. 

(i)  Use  of  Reserve  Funds. — Notwithstanding  any  provision  of 
section  1876(g)(5)  of  the  Social  Security  Act  (42  U.S.C.  1395mm(g)(5)) 
to  the  contrary,  funds  reserved  by  an  eligible  organization  under 
such  section  before  the  date  of  the  enactment  of  this  Act  may  be  ap- 
plied, at  the  organization's  option,  to  offset  the  amount  of  any  re- 
duction in  payment  amounts  to  the  organization  effected  under 
Public  Law  99-177  during  fiscal  year  1986. 

SEC.  9313.  PROVISIONS  RELATING  TO  IMPROVEMENT  OF  QUALITY  OF  CARE. 

(a)  Permitting  Provider  Representation  of  Beneficiaries. — 

(1)  In  general.— Section  1869(b)(1)  of  the  Social  Security  Act 
(42  U.S.C.  1395ff(b)(D)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  sentence:  "Sections  206(a),  1102,  and  1871  shall  not 
be  construed  as  authorizing  the  Secretary  to  prohibit  an  indi- 
vidual from  being  represented  under  this  subsection  by  a  person 
that  furnishes  or  supplies  the  individual,  directly  or  indirectly, 
with  services  or  items  solely  on  the  basis  that  the  person  fur- 
nishes or  supplies  the  individual  with  such  a  service  or  item. 
Any  person  that  furnishes  services  or  items  to  an  individual 
may  not  represent  an  individual  under  this  subsection  with  re- 
spect to  the  issue  described  in  section  1879(a)(2)  unless  the 
person  has  waived  any  rights  for  payment  from  the  beneficiary 
with  respect  to  the  services  or  items  involved  in  the  appeal.  If  a 
person  furnishes  services  or  items  to  an  individual  and  repre- 
sents the  individual  under  this  subsection,  the  person  may  not 
impose  any  financial  liability  on  such  individual  in  connection 
with  such  representation. ". 

(2)  Treatment  of  costs  of  unsuccessful  appeal. — Section 
1861(v)(l)  of  such  Act  (42  U.S.C.  1395x(v)(D)  is  amended  by 
adding  at  the  end  the  following  new  subparagraph: 

"(R)  In  determining  such  reasonable  cost,  costs  incurred  by  a  pro- 
vider of  services  representing  a  beneficiary  in  an  unsuccessful  appeal 
of  a  determination  described  in  section  1869(b)  shall  not  be  allow- 
able as  reasonable  costs. ". 

(3)  Effective  date. — The  amendments  made  by  this  para- 
graph take  effect  on  the  date  of  the  enactment  of  this  Act. 

(b)  Permitting  Review  of  Technical  Denials. — 

(1)  In  general. — Section  1869  of  such  Act  is  further  amend- 
ed— 

(A)  in  subsection  (a),  by  inserting  before  "shall"  the  fol- 
lowing: "and  any  other  determination  with  respect  to  a 
claim  for  benefits  under  part  A  "  and 

(B)  in  subsection  (b)(1) — 

(i)  by  striking  "or"  at  the  end  of  subparagraph  (B), 

(ii)  by  inserting  "  or"  at  the  end  of  subparagraph  (C), 
and 

(Hi)  by  inserting  after  subparagraph  (C)  the  following 
new  subparagraph: 
"(D)  any  other  denial  (other  than  under  part  B  of  title  XI)  of 
a  claim  for  benefits  under  part  A  or  a  claim  for  benefits  with 
respect  to  home  health  services  under  part  B,  ". 
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(2)  Effective  date. — The  amendments  made  by  this  subsec- 
tion take  effect  on  the  date  of  the  enactment  of  this  Act. 
(c)  Prohibition  of  Certain  Physician  Incentive  Plans. — 

(1)  Making  certain  plans  subject  to  civil  monetary  pen- 
alties.—Section  1128 A  of  the  Social  Security  Act  (42  U.S.C. 
1320a-7a)  is  amended — 

(A)  by  striking  "subsection  (a)"  each  place  it  appears  and 
inserting  "subsection  (a)  or  (b)", 

(B)  in  subsection  (a)(1),  by  striking  "(h)(1)"  and  "(h)(2)" 
and  inserting  "(i)(l),f  and  "(i)(2)",  respectively, 

(C)  in  subsection  (f),  by  striking  "subsection  (d)"  and  in- 
serting "subsection  (e)", 

(D)  by  redesignating  subsections  (b)  through  (h)  as  subsec- 
tions (c)  through  (i),  respectively,  and 

(E)  by  inserting  after  subsection  (a)  the  following  new 
subsection: 

"(b)(1)  If  a  hospital,  an  eligible  organization  with  a  risk-sharing 
contract  under  section  1876,  or  an  entity  with  a  contract  under  sec- 
tion 1903(m)  knowingly  makes  a  payment,  directly  or  indirectly,  to  a 
physician  as  an  inducement  to  reduce  or  limit  services  provided 
with  respect  to  individuals  who — 

"(A)  are  entitled  to  benefits  under  part  A  or  part  B  of  title 
XVII  or  to  medical  assistance  under  a  State  plan  approved 
under  title  XIX, 

"(B)  in  the  case  of  an  eligible  organization  or  an  entity,  are 
enrolled  with  the  organization  or  entity,  and 
"(C)  are  under  the  direct  care  of  the  physician, 
the  hospital  or  organization  shall  be  subject,  in  addition  to  any 
other  penalties  that  may  be  prescribed  by  law,  to  a  civil  money  pen- 
alty of  not  more  than  $2,000  for  each  such  individual  with  respect 
to  whom  the  payment  is  made. 

"(2)  Any  physician  who  knowingly  accepts  receipt  of  a  payment 
described  in  paragraph  (1)  shall  be  subject,  in  addition  to  any  other 
penalties  that  may  be  prescribed  by  law,  to  a  civil  money  penalty  of 
not  more  than  $2,000  for  individual  described  in  such  paragraph 
with  respect  to  whom  the  payment  is  made. " 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to—- 

(A)  payments  by  hospitals  occurring  more  than  6  months 
after  the  date  of  the  enactment  of  this  Act,  and 

(B)  payments  by  eligible  organizations  or  entities  occur- 
ring on  or  after  April  1,  1989. 

(3)  Study. — The  Secretary  of  Health  and  Human  Services 
shall  report  to  Congress,  not  later  than  January  1,  1988,  con- 
cerning incentive  arrangements  offered  by  health  maintenance 
organizations  and  competitive  medical  plans  to  physicians.  The 
report  shall — 

(A)  review  the  type  of  incentive  arrangements  in  common 
use, 

(B)  evaluate  their  potential  to  pressure  improperly  physi- 
cians to  reduce  or  limit  services  in  a  medically  inappropri- 
ate manner,  and 
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(C)  make  recommendations  concerning  providing  for  an 
exception,  to  the  prohibition  contained  in  section  1128A(b) 
of  the  Social  Security  Act,  for  incentive  arrangements  that 
may  be  used  by  such  organizations  and  plans  to  encourage 
efficiency  in  the  utilization  of  medical  and  other  services 
but  that  do  not  have  a  substantial  potential  for  adverse 
effect  on  quality, 
(d)  Study  To  Develop  a  Strategy  for  Quality  Review  and  As- 
surance.— 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  arrange  for  a  study  to  design  a  strategy  for  reviewing 
and  assuring  the  quality  of  care  for  which  payment  may  be 
made  under  title  XVIII  of  the  Social  Security  Act. 

(2)  Items  included  in  study. — Among  other  items,  the  study 
shall — 

(A)  identify  the  appropriate  considerations  which  should 
be  used  in  defining  Equality  of  care"; 

(B)  evaluate  the  relative  roles  of  structure,  process,  and 
outcome  standards  in  assuring  quality  of  care; 

(C)  develop  prototype  criteria  and  standards  for  defining 
and  measuring  quality  of  care; 

(D)  evaluate  the  adequacy  and  focus  of  the  current  meth- 
ods for  measuring,  reviewing,  and  assuring  quality  of  care; 

(E)  evaluate  the  current  research  on  methodologies  for 
measuring  quality  of  care,  and  suggest  areas  of  research 
needed  for  further  progress; 

(F)  evaluate  the  adequacy  and  range  of  methods  avail- 
able to  correct  or  prevent  identified  problems  with  quality 
of  care; 

(G)  review  mechanisms  available  for  promoting,  coordi- 
nating, and  supervising  at  the  national  level  quality  review 
and  assurance  activities;  and 

(H)  develop  general  criteria  which  may  be  used  in  estab- 
lishing priorities  in  the  allocation  of  funds  and  personnel 
in  reviewing  and  assuring  quality  of  care. 

(3)  Report. — The  Secretary  shall  submit  to  Congress,  not 
later  than  2  years  after  the  date  of  the  enactment  of  this  Act,  a 
report  on  the  study.  Such  report  shall  address  the  items  de- 
scribed in  paragraph  (2)  and  shall  include  recommendations 
with  respect  to  strengthening  quality  assurance  and  review  ac- 
tivities for  services  furnished  under  the  medicare  program. 

(4)  Arrangements  for  study. — (A)  The  Secretary  shall  re- 
quest the  National  Academy  of  Sciences,  acting  through  appro- 
priate units,  to  submit  an  application  to  conduct  the  study  de- 
scribed in  this  subsection.  If  the  Academy  submits  an  accepta- 
ble application,  the  Secretary  shall  enter  into  an  appropriate  ar- 
rangement with  the  Academy  for  the  conduct  of  the  study.  If 
the  Academy  does  not  submit  an  acceptable  application  to  con- 
duct the  study,  the  Secretary  may  request  one  or  more  appropri- 
ate nonprofit  private  entities  to  submit  an  application  to  con- 
duct the  study  and  may  enter  into  an  appropriate  arrangement 
for  the  conduct  of  the  study  by  the  entity  which  submits  the 
best  acceptable  application. 
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(B)  In  developing  plans  for  the  conduct  of  the  study,  the  Sec- 
retary shall  assure  that  consumer  and  provider  groups,  peer 
review  organizations,  the  Joint  Commission  on  Accreditation  of 
Hospitals,  professional  societies,  and  private  purchasers  of  care 
with  experience  and  expertise  in  the  monitoring  of  the  quality 
of  care  are  consulted. 

(5)  Coordination. — The  Secretary  shall  designate  an  office 
with  responsibilities  for  coordinating  studies,  under  this  subsec- 
tion and  other  authority,  relating  to  the  quality  of  services  fur- 
nished to  medicare  and  medicaid  beneficiaries,  in  particular 
studies  relating  to  the  evaluation  of  the  prospective  payment 
system  on  the  quality  of  health  care  provided  to  medicare  bene- 
ficiaries. These  responsibilities  shall  include  assessing  the  feasi- 
bility and  costs  of  alternative  studies  in  relation  to  their  impor- 
tance, overseeing  and  coordinating  access  to  needed  data,  and 
maintaining  a  clearinghouse  for  both  public  and  private  sector 
studies. 

SEC  9314.  DIRECT  COSTS  OF  GRADUATE  MEDICAL  EDUCATION. 

(a)  Clarifying  Counting  of  Time  Spent  in  Outpatient  Set- 
tings.—Section  1886(h)(4)  of  such  Act,  as  amended  by  section 
1895(b)  of  the  Tax  Reform  Act  of  1986,  is  amended  by  adding  at  the 
end,  the  following  new  subparagraph: 

"(E)  Counting  time  spent  in  outpatient  settings. — 
Such  rules  shall  provide  that  only  time  spent  in  activities 
relating  to  patient  care  shall  be  counted  and  that  all  the 
time  so  spent  by  a  resident  under  an  approved  medical  resi- 
dency training  program  shall  be  counted  towards  the  deter- 
mination of  full-time  equivalency,  without  regard  to  the 
setting  in  which  the  activities  are  performed,  if  the  hospital 
incurs  all,  or  substantially  all,  of  the  costs  for  the  training 
program,  in  that  setting.  ". 

(b)  Effective  Date.— -The  amendments  made  by  subsection  (a) 
shall  apply  to  payments  for  approved  residency  training  programs  as 
of  July  1,  1987. 

SEC.  9315.  PA  YMENTS  FOR  HOME  HEALTH  SERVICES. 

(a)  Limitations  on  Payment  for  Home  Health  Services. — Sec- 
tion 1861(v)(l)(L)  of  the  Social  Security  Act  (42  U.S.C.  1395x(v)(l)(D) 
is  amended — 

(1)  by  inserting  "(i)"  after  "(L)",  and 

(2)  by  striking  uthe  75th  percentile"  and  all  that  follows 
through  "as  the  Secretary  may  determine.  "  and  inserting  in  lieu 
thereof  "for  cost  reporting  periods  beginning  on  or  after— 

"(I)  July  1,  1985,  and  before  July  1,  1986,  120  percent, 
"(II)  July  1,  1986,  and  before  July  1,  1987,  115  percent,  or 
"(III)  July  1,  1987,  112  percent, 
of  the  mean  of  the  labor-related  and  nonlabor  per  visit  costs  for  free 
standing  home  health  agencies. 

"(ii)  Effective  for  cost  reporting  periods  beginning  on  or  after  July 
1,  1986,  such  limitations  shall  be  applied  on  an  aggregate  basis  for 
the  agency,  rather  than  on  a  discipline  specific  basis,  with  appropri- 
ate adjustment  for  administrative  and  general  costs  of  hospital- 
based  agencies. ". 
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(b)  Considerations  in  Establishing  Limits. — In  establishing 
limitations  under  section  1861(v)(l)(L)  of  the  Social  Security  Act  on 
payment  for  home  health  services  for  cost  reporting  periods  begin- 
ning on  or  after  July  1,  1986,  the  Secretary  of  Health  and  Human 
Services  shall — 

(1)  base  such  limitations  on  the  most  recent  data  available, 
which  data  may  be  for  cost  reporting  periods  beginning  no  earli- 
er than  October  1,  1983;  and 

(2)  take  into  account  the  changes  in  costs  of  home  health 
agencies  for  billing  and  verification  procedures  that  result  from 
the  Secretary's  changing  the  requirements  for  such  procedures, 
to  the  extent  the  changes  in  costs  are  not  reflected  in  such  data. 

Paragraph  (2)  shall  apply  to  changes  in  requirements  effected  before, 
on,  or  after  July  1,  1986. 

(c)  GAO  Report. — The  Comptroller  General  shall  study  and 
report  to  Congress,  not  later  than  February  1,  1988,  on — 

(1)  the  appropriateness  and  impact  on  medicare  beneficiaries 
of  applying  the  per  visit  cost  limits  for  home  health  services 
under  section  1861(v)(l)(L)  of  the  Social  Security  Act  on  a  disci- 
pline-specific basis,  rather  than  on  an  aggregate  basis,  for  all 
home  health  services  furnished  by  an  agency,  and 

(2)  the  appropriateness  of  the  percentage  limits  established 
under  such  section. 

SEC.   9316.   ESTABLISHMENT  OF  PATIENT  OUTCOME  ASSESSMENT  RE- 
SEARCH PROGRAM. 

(a)  In  General. — Section  1875  of  the  Social  Security  Act  (42 
U.S.C.  139511)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"(c)(1)  The  Secretary  shall  establish  a  patient  outcome  assessment 
research  program  (in  this  subsection  referred  to  as  the  'research  pro- 
gram) to  promote  research  with  respect  to  patient  outcomes  of  select- 
ed medical  treatments  and  surgical  procedures  for  the  purpose  of  as- 
sessing their  appropriateness,  necessity,  and  effectiveness.  The  re- 
search program  shall  include — 

"(A)  reorganization  of  data  relating  to  claims  under  parts  A 
and  B  of  this  title  in  a  manner  that  facilitates  research  with 
respect  to  patient  outcomes, 

"(B)  assessments  of  the  appropriateness  of  admissions  and 
discharges, 

"(C)  assessments  of  the  extent  of  professional  uncertainty  re- 
garding efficacy, 

"(D)  development  of  improved  methods  for  measuring  patient 
outcomes, 

"(E)  evaluations  of  patient  outcomes,  and 

"(F)  evaluation  of  the  effects  on  physicians '  practice  patterns 
of  the  dissemination  to  physicians  and  peer  review  organiza- 
tions with  contracts  under  part  B  of  title  XI  of  the  findings  of 
the  research  conducted  under  subparagraphs  (B),  (C),  (D),  and 
(E). 

"(2)  In  selecting  treatments  and  procedures  to  be  studied,  the  Sec- 
retary shall  give  priority  to  those  medical  and  surgical  treatments 
and  procedures — 
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"(A)  for  which  data  indicate  a  highly  (or  potentially  highly) 
variable  pattern  of  utilization  among  beneficiaries  under  this 
title  in  different  geographic  areas,  and 

"(B)  which  are  significant  (or  potentially  significant)  for  pur- 
poses of  this  title  in  terms  of  utilization  by  beneficiaries,  length 
of  hospitalization  associated  with  the  treatment  or  procedure, 
costs  to  the  research  program,  and  risk  involved  to  the  benefici- 
ary. 

"(3)  For  purposes  of  carrying  out  the  research  program,  there  are 
authorized  to  be  appropriated — 

"(A)  from  the  Federal  Hospital  Insurance  Trust  Fund 
$4,000,000  for  fiscal  year  1987  and  $5,000,000  for  each  of  fiscal 
years  1988  and  1989,  and 

"(B)  from  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund  $2,000,000  for  fiscal  years  1987  and  $2,500,000  for 
each  of  fiscal  years  1988  and  1989. 

"(4)  Not  less  than  90  percent  of  the  amount  appropriated  for  any 
fiscal  year  to  carry  out  the  research  program  shall  be  used  to  fund 
grants  to,  and  cooperative  agreements  with,  non-Federal  entities  to 
conduct  research  described  in  paragraph  (1).  The  remainder  may  be 
used  by  the  Secretary  to  provide  such  research  by  Federal  entities 
and  for  administrative  costs. 

"(5)  The  research  program  shall  be  administered  by  the  National 
Center  for  Health  Services  Research  and  Health  Care  Technology  es- 
tablished under  section  305  of  the  Public  Health  Service  Act  (in  this 
subsection  referred  to  as  the  'Center').  The  Center  shall  establish  ap- 
plication procedures  for  grants  and  cooperative  agreements,  and 
shall  establish  peer  review  panels  to  review  all  such  applications 
and  all  research  findings.  The  Center  shall  consult  with  the  council 
on  health  care  technology  (established  under  a  grant  under  section 
309  of  the  Public  Health  Service  Act)  in  establishing  the  scope  and 
priorities  for  the  research  program  and  shall  report  periodically  to 
any  such  council  on  the  status  of  the  program. 

"(6)  The  Secretary  shall  make  available  data  derived  from  the 
programs  under  this  title  and  other  programs  administered  by  the 
Secretary  for  use  in  the  research  program. 

"(7)  The  Center  shall  report  to  the  Committees  on  Finance  and 
Appropriations  of  the  Senate  and  the  Committees  on  Ways  and 
Means,  Energy  and  Commerce,  and  Appropriations  of  the  House  of 
Representatives  not  later  than  18  months  after  the  date  of  the  enact- 
ment of  this  Act,  and  annually  thereafter,  with  respect  to  the  find- 
ings under  the  research  program.  In  cooperation  with  appropriate 
medical  specialty  groups,  the  Center  shall  disseminate  such  findings 
as  widely  as  possible,  including  disseminating  such  findings  to  each 
peer  review  organization  which  has  a  contract  under  part  B  of  title 
XI." 

(b)  Permitting  Services  To  Be  Provided  Under  Research 
Program.— Section  1862(a)(1)  of  such  Act  (42  U.S.C.  1395y(a)(D)  is 
amended — 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (C), 

(2)  by  striking  the  semicolon  at  the  end  of  subparagraph  (D) 
and  inserting  "  and",  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 
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"(E)  in  the  case  of  research  conducted  pursuant  to  section 
1875(c),  which  is  not  reasonable  and  necessary  to  carry  out  the 
purposes  of  that  section;". 

SEC.  9317.  IMPROVEMENTS  IN  CIVIL  MONETARY  PENALTY  AND  EXCLUSION 
PROVISIONS. 

(a)  Collateral  Estoppel  Effect  of  Prior  Federal  Criminal 
Convictions. — Section  1128A(c)  of  the  Social  Security  Act  (42  U.S.C 
1320a-7a(c)),  as  redesignated  by  section  9313(c),  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

"(3)  In  a  proceeding  under  subsection  (a)  or  (b)  which — 

"(A)  is  against  a  person  who  has  been  convicted  (whether 
upon  a  verdict  after  trial  or  upon  a  plea  of  guilty  or  nolo  con- 
tendere) of  a  Federal  crime  charging  fraud  or  false  statments, 
and 

"(B)  involves  the  same  transaction  as  in  the  criminal  action, 
the  person  is  estopped  from  denying  the  essential  elements  of  the 
criminal  offense. ". 

(b)  Authority  of  Hearing  Officer  To  Sanction  Misconduct. — 
Such  section  is  further  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(4)  The  official  conducting  a  hearing  under  this  section  may 
sanction  a  person,  including  any  party  or  attorney,  for  failing  to 
comply  with  an  order  or  procedure,  failing  to  defend  an  action,  or 
other  misconduct  as  would  interfere  with  the  speedy,  orderly,  or  fair 
conduct  of  the  hearing.  Such  sanction  shall  reasonably  relate  to  the 
severity  and  nature  of  the  failure  or  misconduct.  Such  sanction  may 
>  include — 

"(A)  in  the  case  of  refusal  to  provide  or  permit  discovery, 
drawing  negative  factual  inferences  or  treating  such  refusal  as 
an  admission  by  deeming  the  matter,  or  certain  facts,  to  be  es- 
tablished, 

"(B)  prohibiting  a  party  from  introducing  certain  evidence  or 
otherwise  supporting  a  particular  claim  or  defense, 
"(C)  striking  pleadings,  in  whole  or  in  part, 
"(D)  staying  the  proceedings, 
"(E)  dismissal  of  the  action, 
"(F)  entering  a  default  judgment, 

"(G)  ordering  the  party  or  attorney  to  pay  attorneys'  fees  and 
other  costs  caused  by  the  failure  or  misconduct,  and 

"(H)  refusing  to  consider  any  motion  or  other  action  which  is 
not  filed  in  a  timely  manner. ", 

(c)  Clarification  of  Exclusion  Authority  for  Certain  Of- 
!  fenders.— Section  1128  of  such  Act  (42  U.S.C.  1320a-7)  is  amended 

by  adding  at  the  end  the  following  new  subsection: 

"(f)  For  purposes  of  subsection  (a),  a  physician  or  other  individual 
is  considered  to  have  been  'convicted'  of  a  criminal  offense — 

"(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether  the 
judgment  of  conviction  or  other  record  relating  to  criminal  con- 
duct has  been  expunged; 

"(2)  when  there  has  been  a  finding  of  guilt  against  the  physi- 
cian or  individual  by  a  Federal,  State,  or  local  court; 
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"(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physician 
or  individual  has  been  accepted  by  a  Federal,  State,  or  local 
court;  or 

"(4)  when  the  physician  or  individual  has  entered  into  par- 
ticipation in  a  first  offender  or  other  program  where  judgment 
of  conviction  has  been  withheld.", 
(d)  Effective  Dates. — (1)  The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act,  without 
regard  to  when  the  criminal  conviction  was  obtained,  but  shall  only 
apply  to  a  conviction  upon  a  plea  of  nolo  contendere  tendered  after 
the  date  of  the  enactment  of  this  Act. 

(2)  The  amendment  made  by  subsection  (b)  shall  apply  to  failures 
or  misconduct  occurring  on  or  after  the  date  of  the  enactment  of 
this  Act. 

(3)  The  provisions — 

(A)  of  paragraphs  (1),  (2),  and  (3)  of  section  1128(f)  of  the 
Social  Security  Act  (as  added  by  the  amendment  made  by  sub- 
section (c))  shall  apply  to  judgments  entered,  findings  made, 
and  pleas  entered,  before,  on,  or  after  the  date  of  the  enactment 
of  this  Act,  and 

(B)  of  paragraph  (4)  of  such  section  shall  apply  to  participa- 
tion in  a  program  entered  into  on  or  after  the  date  of  the  enact- 
ment of  this  Act. 

SEC.  9318.  HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STAND- 
ARDS FOR  ORGAN  PROCUREMENT  A  GENCIES. 

(a)  In  General. — Title  XI  of  the  Social  Security  Act  is  amended 
by  inserting  after  section  1137  the  following  new  section: 

"HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STANDARDS 
FOR  ORGAN  PROCUREMENT  AGENCIES 

"Sec.  1138.  (a)(1)  The  Secretary  shall  provide  that  a  hospital 
meeting  the  requirements  of  title  XVIII  or  XIX  may  participate  in 
the  program  established  under  such  title  only  if— 

"(A)  the  hospital  establishes  written  protocols  for  the  identifi- 
cation of  potential  organ  donors  that — 

(i)  assure  that  families  of  potential  organ  donors  are 
made  aware  of  the  option  of  organ  or  tissue  donation  and 
their  option  to  decline, 

u(ii)  encourage  discretion  and  sensitivity  with  respect  to 
the  circumstances,  views,  and  beliefs  of  such  families,  and 
'(Hi)  require  that  an  organ  procurement  agency  designat- 
ed by  the  Secretary  pursuant  to  subsection  (b)(1)(F)  be  noti- 
fied of  potential  organ  donors;  and 
"(B)  In  the  case  of  a  hospital  in  which  organ  transplants  are 
performed,  the  hospital  is  a  member  of,  and  abides  by  the  rules 
and  requirements  of,  the  Organ  Procurement  and  Transplanta- 
tion Network  established  pursuant  to  section  372  of  the  Public 
Health  Service  Act  (in  this  section  referred  to  as  the  'Network '). 
"(2)  For  purposes  of  this  subsection,  the  term  'organ7  means  a 
human  kidney,  liver,  heart,  lung,  pancreas,  and  any  other  human 
organ  or  tissue  specified  by  the  Secretary  for  purposes  of  this  subsec- 
tion. 
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"(bXV  The  Secretary  shall  provide  that  payment  may  be  made 
under  title  XVIII  or  XIX  with  respect  to  organ  procurement  costs 
attributable  to  payments  made  to  an  organ  procurement  agency  only 
if  the  agency — 

"(A)(i)  is  a  qualified  organ  procurement  organization  (as  de- 
scribed in  section  371(b)  of  the  Public  Health  Service  Act)  that 
is  operating  under  a  grant  made  under  section  371(a)  of  such 
Act,  or  (ii)  has  been  certified  or  recertified  by  the  Secretary 
within  the  previous  two  years  as  meeting  the  standards  to  be  a 
qualified  organ  procurement  organization  (as  so  described); 

"(B)  meets  the  requirements  that  are  applicable  under  such 
title  for  organ  procurement  agencies; 

"(C)  meets  performance-related  standards  prescribed  by  the 
Secretary; 

"(D)  is  a  member  of,  and  abides  by  the  rules  and  require- 
ments of,  the  Network; 

"(E)  allocates  organs,  within  its  service  area  and  nationally, 
in  accordance  with  medical  criteria  and  the  policies  of  the  Net- 
work; and 

"(F)  is  designated  by  the  Secretary  as  an  organ  procurement 
organization  payments  to  which  may  be  treated  as  organ  pro- 
curement costs  for  purposes  of  reimbursement  under  such  title. 
"(2)  The  Secretary  may  not  designate  more  than  one  organ  pro- 
curement organization  for  each  service  area  (described  in  section 
371(b)(1)(E)  of  the  Public  Health  Service  Act)  under  paragraph 

am". 

(b)  Effective  Dates. — (1)  Section  1138(a)  of  the  Social  Security 
Act  shall  apply  to  hospitals  participating  in  the  programs  under 
titles  XVIII  and  XIX  of  such  Act  as  of  October  1,  1987. 

(2)  Section  1138(b)  of  such  Act  shall  apply  to  costs  of  organs  pro- 
cured on  or  after  October  1,  1987. 

SEC.  9319.  MEDICARE  AS  SECONDARY  PAYER;  COVERAGE  REQUIREMENTS 
FOR  CERTAIN  OTHER  PA  YERS. 

(a)  Medicare  Secondary  for  Disabled  Employees  of  Certain 
Large  Employers. — Section  1862(b)  of  the  Social  Security  Act  (42 
U.S.C.  1395y(b))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(4)(A)(i)  A  large  group  health  plan  may  not  take  into  account 
that  an  active  individual  is  eligible  for  or  receives  benefits  under 
this  title  under  section  226(b),  other  than  an  individual  who  is,  or 
would  upon  application  be,  entitled  to  benefits  under  section  226A. 

"(ii)  Payment  may  not  be  made  under  this  title,  except  as  provided 
in  clause  (Hi),  with  respect  to  any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can  reasonably  be  expected  to  be  made, 
with  respect  to  the  item  or  service  as  required  under  clause  (i). 

"(Hi)  Any  payment  under  this  title  with  respect  to  any  item  or 
service  to  which  clause  (i)  applies  shall  be  conditioned  on  reimburse- 
ment to  the  appropriate  Trust  Fund  established  by  this  title.  In 
order  to  recover  payment  made  under  this  title  for  the  item  or  serv- 
ice, the  United  States  may  bring  an  action  against  any  entity  which 
is  required  under  this  subsection  (a)  to  pay  with  respect  to  the  item 
or  service  (and  may,  in  accordance  with  paragraph  (5),  collect 
double  damages  against  that  entity),  or  against  any  other  entity 
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that  has  received  payment  from  that  entity  with  respect  to  the  item 
or  service,  and  may  join  or  intervene  in  any  action  related  to  the 
events  that  gave  rise  to  the  need  for  the  item  or  service.  The  United 
States  shall  be  subrogated  (to  the  extent  of  payment  made  under 
this  title  for  an  item  or  service)  to  any  right  under  clause  (i)  of  an 
individual  or  any  other  entity  to  payment  with  respect  to  the  item  or 
service.  The  Secretary  may  waive  (in  whole  or  in  part)  the  provisions 
of  this  clause  in  the  case  of  an  individual  claim  if  the  Secretary  de- 
termines that  the  waiver  is  in  the  best  interests  of  the  program  es- 
tablished under  this  title. 
"(B)  In  this  paragraph: 

"(i)  The  term  'large  group  health  plan '  has  the  meaning  given 
such  term  in  section  5000(b)  of  the  Internal  Revenue  Code  of 
1986. 

"(ii)  The  term  'active  individual'  means  an  employee  (as  may 
be  defined  in  regulations),  the  employer,  an  individual  associat- 
ed with  the  employer  in  a  business  relationship,  or  a  member  of 
the  family  of  any  of  those  persons. 
"(C)  The  provisions  of  subparagraph  (B)  of  paragraph  (3)  shall 
apply  to  coordination  of  payment  under  this  paragraph  in  the  case 
of  large  group  health  plans  in  the  same  manner  as  they  apply  to 
coordination  of  payment  under  paragraph  (3)  in  the  case  of  group 
health  plans. 

"(D)  The  preceding  provisions  of  this  paragraph  shall  only  apply 
to  items  and  services  furnished  on  or  after  January  1,  1987,  and 
before  January  1,  1992. 

(b)  Establishment  of  Private  Cause  of  Action  Where  Medi- 
care Secondary. — Such  section  is  further  amended  by  adding  at 
the  end  the  following  new  paragraph: 

"(5)  There  is  hereby  created  a  private  cause  of  action  for  damages 
(which  shall  be  in  an  amount  double  the  amount  otherwise  provid- 
ed) in  the  case  of  a  workmen 's  compensation  law  or  plan,  automo- 
bile or  liability  insurance  policy  or  plan  or  no  fault  insurance  plan, 
group  health  plan,  or  large  group  health  plan  which  is  made  a  pri- 
mary payer  under  paragraph  (1),  (2),  (3),  or  (4),  respectively,  and 
which  fails  to  provide  for  primary  payment  (or  appropriate  reim- 
bursement) in  accordance  with  such  respective  paragraphs.  " 

(c)  Special  Enrollment  Periods.— 

(1)  Section  1837(i)(l)  of  such  Act  (42  U.SC  1395p(i)(D)  is 
amended  by  adding  at  the  end  the  following:  "In  the  case  of  an  1 
individual  who  has  not  attained  the  age  of  65,  at  the  time  the 
individual  first  satisfies  paragraph  (1)  of  section  1836,  is  en- 
rolled in  a  large  group  health  plan  as  an  active  individual  (as 
those  terms  are  defined  in  section  1862(b)(4)(B)),  and  has  elected 
not  to  enroll  (or  to  be  deemed  enrolled)  under  this  section 
during  the  individual 's  initial  enrollment  period,  there  shall  be 

a  special  enrollment  period  described  in  paragraph  (3)(B).  ". 

(2)  Section  1837(i)(2)  of  such  Act  (42  U.SC.  1395p(i)(2))  is 
amended  by  adding  at  the  end  the  following:  "In  the  case  of  an 
individual  who  has  not  attained  the  age  of  65,  has  enrolled  (or 
has  been  deemed  to  have  enrolled)  in  the  medical  insurance  pro- 
gram established  under  this  part  during  the  individual's  initial 
enrollment  period,  or  is  an  individual  described  in  the  second 
sentence  of  paragraph  (1),  has  enrolled  in  such  program  during 
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any  subsequent  special  enrollment  period  under  this  subsection 
during  which  the  individual  was  not  enrolled  in  a  large  group 
health  plan  as  an  active  individual  (as  those  terms  are  defined 
in  section  1862(b)(4)(B)),  and  has  not  terminated  enrollment 
under  this  section  at  any  time  at  which  the  individual  is  not 
enrolled  in  such  a  large  group  health  plan  as  an  active  individ- 
ual, there  shall  be  a  special  enrollment  period  described  in 
paragraph  (3)(B). ". 

(3)  Section  1837(i)(3)  of  such  Act  (42  U.S.C.  1395p(i)(3))  is 
amended — 

(A)  by  inserting  "(A)"  after  "(3)", 

(B)  by  inserting  "the  first  sentences  of"  after  "referred  to 
in", 

(C)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  The  special  enrollment  period  referred  to  in  the  second  sen- 
tences of  paragraphs  (1)  and  (2)  is  the  period  beginning  with  the 
first  day  of  the  first  month  in  which  the  individual  is  no  longer  en- 
rolled as  an  active  individual  in  a  large  group  health  plan  (as  such 
terms  are  defined  in  section  1862(b)(4)(B))  and  ending  seven  months 
later. ". 

(4)  The  second  sentence  of  section  1839(b)  of  such  Act  (42 
U.S.C.  1395r(b))  is  amended  by  inserting  before  the  period  the 
following:  "or  months  during  which  the  individual  has  not  at- 
tained the  age  of  65  and  for  which  the  individual  can  demon- 
strate that  the  individual  was  enrolled  in  a  large  group  health 
plan  as  an  active  individual  (as  those  terms  are  defined  in  sec- 
tion 1862(b)(4)(B)y\ 

(d)  Tax  Imposed  on  Nonconforming  Plans. — 

(1)  Subtitle  D  of  the  Internal  Revenue  Code  of  1954  (relating 
to  miscellaneous  excise  taxes)  is  amended  by  adding  at  the  end 
the  following  new  chapter: 

"CHAPTER  U7 — CERTAIN  LARGE  GROUP  HEALTH  PLANS 

"Sec.  5000.  Certain  large  group  health  plans. 
"SEC.  5000.  CERTAIN  LARGE  GROUP  HEALTH  PLANS. 

"(a)  Imposition  of  Tax. — There  is  hereby  imposed  on  any  employ- 
er or  employee  organization  that  contributes  to  a  nonconforming 
large  group  health  plan  a  tax  equal  to  25  percent  of  the  employer's 
or  employee  organization  s  expenses  incurred  during  the  calendar 
year  for  each  large  group  health  plan  to  which  the  employer  or  em- 
ployee organization  contributes. 

"(b)  Large  Group  Health  Plan. — For  purposes  of  this  section, 
the  term  'large  group  health  plan'  means  a  plan  of  or  contributed 
to  by,  an  employer  or  employee  organization  (including  a  self-in- 
sured plan)  to  provide  health  care  (directly  or  otherwise)  to  the  em- 
ployees, former  employees,  the  employer,  others  associated  or  former- 
ly associated  with  the  employer  in  a  business  relationship,  or  their 
families,  that  covers  employees  of  at  least  one  employer  that  normal- 
ly employed  at  least  100  employees  on  a  typical  business  day  during 
the  previous  calendar  year. 

"(c)  Nonconforming  Large  Group  Health  Plan— For  purposes 
of  this  section,  the  term  'nonconforming  large  group  health  plan 
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means  a  large  group  health  plan  that  at  any  time  during  a  calendar 
year  does  not  comply  with  the  requirements  of  section  1862(b)(4)(A)(i) 
of  the  Social  Security  Act. 

"(d)  Government  Entities. — For  purposes  of  this  section,  the 
term  'employer'  does  not  include  a  Federal  or  other  governmental 
entity. ". 

(2)  The  table  of  chapters  of  subtitle  D  of  such  Code  is  amend- 
ed by  adding  at  the  end  thereof  the  following: 

"Chapter  47.  Certain  large  group  health  plans.  ". 

(e)  Study  of  Impact  on  Disabled  Beneficiaries  and  Family. — 
The  Comptroller  General  shall  study  and  report  to  Congress,  by  not 
later  than  March  1,  1990,  the  impact  of  the  amendments  made  by 
this  section  on  access  of  disabled  individuals  and  members  of  their 
family  to  employment  and  health  insurance.  The  report  shall  in- 
clude information  relating  to — 

(1)  the  number  of  disabled  medicare  beneficiaries  for  whom 
medicare  has  become  secondary,  either  through  their  employ- 
ment or  the  employment  of  a  family  member; 

(2)  the  amount  of  savings  to  the  medicare  program  achieved 
annually  through  this  provision;  and 

(3)  the  effect  on  employment,  and  employment-based  health 
coverage,  of  disabled  individuals  and  family  members. 

(f)  Effective  Dates. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  apply  to  items  and  services  furnished 
on  or  after  January  1,  1987. 

(2)  The  amendments  made  by  subsection  (c)  shall  apply  to  en- 
rollments occurring  on  or  after  January  1,  1987. 

SEC  9320.  PA  YMENT  FOR  SERVICES  OF  CERTIFIED  REGISTERED  NURSE  AN- 
ESTHETISTS. 

(a)  Extension  of  Pass-Through  for  Costs  of  Certified  Regis- 
tered Nurse  Anesthetists. — Section  2312(c)  of  the  Deficit  Reduc- 
tion Act  of  1984  is  amended  by  striking  "October  1,  1987. "  and  in- 
serting "January  1,  1989.  In  the  case  of  a  cost  reporting  period  that 
begins  before  January  1,  1989,  but  end  after  such  date,  additional 
payments  under  the  amendment  made  by  subsection  (a)  shall  be  pro- 
portionately reduced  to  reflect  the  portion  of  the  period  occurring 
after  such  date. ". 

(b)  Coverage  of  Services  of  a  Certified  Registered  Nurse 
Anesthetist  Under  Part  B. — Section  1861(s)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(s))  is  amended— 

(1)  by  redesignating  paragraphs  (11)  through  (14)  as  para- 
graphs (12)  through  (15),  respectively; 

(2)  by  striking  "and"  at  the  end  of  paragraph  (9); 

(3)  by  striking  the  period  at  the  end  of  paragraph  (10)  and  in- 
serting ";  and";  and 

(4)  by  inserting  after  paragraph  (10)  the  following  new  para- 
graph: 

"(11)  services  of  a  certified  registered  nurse  anesthetist  (as  de- 
fined in  subsection  (bb)). ". 

(c)  Definition  of  Services  of  a  Certified  Registered  Nurse 
Anesthetist. — Section  1861  of  such  Act  is  amended  by  inserting 
after  subsection  (aa)  the  following  new  subsection: 
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"services  of  a  certified  registered  nurse  anesthetist 

"(bb)(l)  The  term  'services  of  a  certified  registered  nurse  anesthe- 
tist' means  anesthesia  services  and  related  care  furnished  by  a  certi- 
fied registered  nurse  anesthetist  (as  defined  in  paragraph  (2))  which 
the  nurse  anesthetist  is  legally  authorized  to  perform  as  such  by  the 
State  in  which  the  services  are  furnished. 

"(2)  The  term  'certified  registered  nurse  anesthetist'  means  a  certi- 
fied registered  nurse  anesthetist  licensed  by  the  State  who  meets 
such  education,  training,  and  other  requirements  relating  to  anes- 
thesia services  and  related  care  as  the  Secretary  may  prescribe.  In 
prescribing  such  requirements  the  Secretary  may  use  the  same  re- 
quirements as  those  established  by  a  national  organization  for  the 
certification  of  nurse  anesthetists.  ". 

(d)  Direct  Payment  for  Services.— Section  1832(a)(2)(B)  of  such 
Act  (42  U.S.C.  1395k(a)(2)(B))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  clause  (i), 

(2)  by  striking  ";  and"  at  the  end  of  clause  (ii)  and  inserting 
"  and",  and 

(3)  by  adding  at  the  end  the  following  new  clause: 

"(Hi)  services  of  a  certified  registered  nurse  anesthe- 
tist; and". 

(e)  Amount  of  Payment.— (1)  Section  1833(a)(1)  of  such  Act  (42 
U.S.C.  13951(a)(1))  is  amended  by  striking  "and'  at  the  end  of  sub- 
paragraph (E),  and  by  adding  at  the  end  the  following:  "and  (H) 
with  respect  to  services  of  a  certified  registered  nurse  anesthetist 
under  section  1861(s)(ll),  the  amounts  paid  shall  be  80  percent  of 
the  lesser  of  the  actual  charge  or  the  fee  schedule  for  such  services 
established  by  the  Secretary  in  accordance  with  subsection  (I), ". 

(2)  Section  1833  of  such  Act  is  further  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(l)(l)  The  Secretary  shall  establish  a  fee  schedule  for  services  of 
certified  registered  nurse  anesthetists  under  section  1861(s)(ll). 

"(2)  Except  as  provided  in  paragraph  (3),  the  fee  schedule  estab- 
lished under  paragraph  (1)  shall  be  initially  based  on  audited  data 
from  cost  reporting  periods  ending  in  fiscal  year  1985.  The  fee  sched- 
ule shall  be  adjusted  annually  (to  become  effective  on  January  1  of 
each  calendar  year)  by  the  percentage  increase  in  the  MEI  (as  de- 
fined in  section  1842(b)(4)(E)(ii))  for  that  year. 

"(3)(A)  In  establishing  the  initial  fee  schedule  for  those  services, 
the  Secretary  shall  adjust  the  fee  schedule  to  the  extent  necessary  to 
ensure  that  the  estimated  total  amount  which  will  be  paid  under 
this  title  for  those  services  plus  applicable  coinsurance  in  1989  will 
equal  the  estimated  total  amount  which  would  be  paid  under  this 
title  for  those  services  in  1989  if  the  services  were  included  as  inpa- 
tient hospital  services  and  payment  for  such  services  was  made 
under  part  A  in  the  same  manner  as  payment  was  made  in  fiscal 
year  1987.  adjusted  to  take  into  account  changes  in  prices  and  tech- 
nology relating  to  the  administration  of  anesthesia. 

"(B)  The  Secretary  shall  also  reduce  the  prevailing  charge  of  phy- 
\   sicians  for  medical  direction  of  a  certified  registered  nurse  anesthe- 
tist, or  the  fee  schedule  for  services  of  certified  registered  nurse  anes- 
thetists, or  both,  to  the  extent  necessary  to  ensure  that  the  estimated 
total  amount  which  will  be  paid  under  this  title  plus  applicable  co- 


148 


insurance  for  such  medical  direction  and  such  services  in  1989  and 
1990  will  not  exceed  the  estimated  total  amount  which  would  have 
been  paid  but  for  the  enactment  of  the  amendments  made  by  section 
9320  of  the  Omnibus  Budget  Reconciliation  Act  of  1986.  A  reduced 
prevailing  charge  under  this  subparagraph  shall  become  the  prevail- 
ing charge  but  for  subsequent  years  for  purposes  of  applying  the  eco- 
nomic index  under  the  fourth  sentence  of  section  180(b)(3). 

"(4)  In  establishing  the  fee  schedule  under  paragraph  (1),  the  Sec- 
retary may  utilize  a  system  of  time  units,  a  system  of  base  and  time 
units,  or  any  appropriate  methodology.  The  Secretary  may  establish 
a  nationwide  fee  schedule  or  adjust  the  fee  schedule  for  geographic 
areas  (as  the  Secretary  may  determine  to  be  appropriate). 

"(5)(A)  Payment  for  the  services  of  a  certified  registered  nurse  an- 
esthetist (for  which  payment  may  otherwise  be  made  under  this 
part)  may  be  made  on  the  basis  of  a  claim  or  request  for  payment 
presented  by  the  certified  registered  nurse  anesthetist  furnishing 
such  services,  or  by  a  hospital,  physician,  or  group  practice  with 
which  the  certified  registered  nurse  anesthetist  furnishing  such 
services  has  an  employment  or  contractual  relationship  that  pro- 
vides for  payment  to  be  made  under  this  part  for  such  services  to 
such  hospital,  physician,  or  group  practice. 

"(B)(i)  Payment  for  the  services  of  a  certified  registered  nurse  an- 
esthetist under  this  part  may  be  made  only  on  an  assignment-relat- 
ed basis,  and  any  such  assignment  agreed  to  by  a  certified  registered 
nurse  anesthetist  shall  be  binding  upon  any  other  person  presenting 
a  claim  or  request  for  payment  for  such  services. 

"(ii)  Except  for  deductible  and  coinsurance  amounts  applicable 
under  this  section,  any  person  who  knowingly  and  willfully  pre- 
sents, or  causes  to  be  presented,  to  an  individual  enrolled  under  this 
part  a  bill  or  request  for  payment  for  services  of  a  certified  regis- 
tered nurse  anesthetist  for  which  payment  may  be  made  under  this 
part  only  on  an  assignment-related  basis  is  subject  to  a  civil  mone- 
tary penalty  of  not  to  exceed  $2,000  for  each  such  bill  or  request. 
Such  a  penalty  shall  be  imposed  in  the  same  manner  as  civil  mone- 
tary penalties  are  imposed  under  section  11 28 A  with  respect  to  ac- 
tions described  in  subsection  (a)  of  that  section. 

"(C)  No  hospital  that  presents  a  claim  or  request  for  payment  for 
services  of  a  certified  nurse  anesthetist  under  this  part  may  treat 
any  uncollected  coinsurance  amount  imposed  under  this  part  with 
respect  to  such  services  as  a  bad  debt  of  such  hospital  for  purposes 
of  this  title. 

"(6)(A)  If  an  adjustment  under  paragraph  (3)(B)  results  in  a  re- 
duction in  the  reasonable  charge  for  a  physicians'  service  and  a 
nonparticipating  physician  furnishes  the  service  to  an  individual 
entitled  to  benefits  under  this  part,  (subject  to  subparagraph  (D)), 
the  physician  may  not  charge  the  individual  more  than  the  limiting 
charge  (as  defined  in  subparagraph  (B))  plus  (for  services  furnished 
during  the  12-month  period  beginning  on  the  effective  date  of  the 
reduction)  1/2  of  the  amount  by  which  the  physicians  actual 
charges  for  the  service  for  the  previous  12-month  period  exceeds  the 
limiting  charge. 

u(B)In  subparagraph  (A),  the  term  'limiting  charge'  means,  with 
respect  to  a  service,  125  percent  of  the  prevailing  charge  for  the  serv- 
ice after  the  reduction  referred  to  in  subparagraph  (A). 
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"(C)  If  a  physician  knowingly  and  willfully  imposes  charges  in 
violation  of  subparagraph  (A),  the  Secretary'  may  apply  sanctions 
against  such  physician  in  accordance  with  subsection  (jX2). 

"(D)  This  paragraph  shall  not  apply  to  services  furnished  after 
the  earlier  of  (V  December  31.  1990.  or  (ii)  one-year  after  the  date  the 
Secretary  reports  to  Congress,  under  section  1845(eX3),  on  the  devel- 
opment of  the  relative  value  scale  under  section  184-5.  ". 

(3)  Section  1842(jX2)  of  such  Act  (42  U.S.C.  1395u(jX2)J  is  amended 
by  striking  ''paragraph  (1)  or  subsection  (k)"  and  inserting  "  this 
paragraph  ". 

(f)  Xot  Treated  as  Part  of  Ixpatiext  Hospital  Services.— 
Section  1861(b)(4)  of  such  Act  (42  U.S.C.  1395x(bX4))  is  amended  by- 
inserting  before  the  semicolon  the  following:  ".  anesthesia  services 
provided  by  a  certified  registered  nurse  anesthetist". 

(g)  Conforming  Amendments  to  Hospital  Payments. — (1)  Sec- 
tion 1886(a)(4)  of  such  Act  (42  U.S.C.  1395ww(aX4))  is  amended  by 
striking  "  costs  of  anesthesia  services  provided  by  a  certified  regis- 
tered nurse  anesthetist.  ". 

(2)  Section  1886(d)(5)  of  such  Act  (42  U.S.C  lS95ww(dX5))  is 
amended  by  striking  subparagraph  (E). 

(h)  Other  Conforming  Amendments. — (1)  Section  1862(aXW  of 
such  Act  (42  U.S.C.  1395y(a)(14))  is  amended  by  inserting  before  the 
period  the  following:  "or  are  services  of  a  certified  registered  nurse 
anesthetist". 

(2)  Section  1866(a)(1)(H)  of  such  Act  (42  U.S.C  1395cc(aXlXW)  is 
amended  by  inserting  "  and  other  than  services  of  a  certified  regis- 
tered nurse  anesthetist"  after  ,i1862(ak  141"- 

(J)  Sections  1864(a).  1865(a),  1902(a)(9)(C),  and  W15(aXlXBXHXD  of 
such  Act  (42  U.S.C  1395aa(a).  lS95bb(aK  lS96a(a)(9)(C)} 
1396n(a)(l>(B)(ii)(l))  are  each  amended  by  striking  "paragraphs  (11) 
and  (12)"  and  inserting  "paragraphs  (12)  and  (13)". 

(i)  Effective  Date. — The  amendments  made  by  this  section 
(other  than  subsection  (a))  shall  apply  to  services  furnished  on  or 
after  January  1.  1989. 

(j)  Construction. — Nothing  in  this  section  or  the  amendments 
made  by  this  section  shall  contravene  provisions  of  Stare  law  relat- 
ing to  the  practice  of  medicine  or  nursing  or  State  law  requirements 
or  institutional  requirements  regarding  the  administration  of  anes- 
thesia and  its  medical  direction  or  supervision. 

SEC.  9321.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PARTS  A  AND  B. 

(a)  Treatment  of  Group  Purchasing  Vendor  Agreements. — 
(1)  In  general. — Section  !S77(bXS)  of  the  Social  Security  Act 
(42  U.S.C.  1395nn(bXS))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (A), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (B) 
and  inserting  ":  and",  and 

(C)  by  adding  at  the  end  the  following: 

li(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  this  title  if— 
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"(i)  the  person  has  a  written  contract,  with  each  such  in- 
dividual or  entity  which  specifies  the  amount  to  be  paid 
the  person,  which  amount  may  be  a  fixed  amount  or  a 
fixed  percentage  of  the  value  of  the  purchases  made  by  each 
such  individual  or  entity  under  the  contract,  and 

"(ii)  in  the  case  of  an  entity  that  is  a  provider  of  services, 
the  person  discloses  (in  such  form  and  manner  as  the  Secre- 
tary requires)  to  the  entity  and,  upon  request,  to  the  Secre- 
tary the  amount  received  from  each  such  vendor  with  re- 
spect to  purchases  made  by  or  on  behalf  of  the  entity.  " 
(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  apply  to  payments  made  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act. 

(b)  Extension  and  Clarification  of  Competitive  Contracting 
Authority. — Section  2326(a)  of  the  Deficit  Reduction  Act  of  1984  is 
amended — 

(1)  by  striking  "of  the  fiscal  years"  and  all  that  follows 
through  ",  the  Secretary"  and  inserting  "fiscal  year  (beginning 
with  fiscal  year  1985  and  ending  with  fiscal  year  1989),  the  Sec- 
retary", and 

(2)  by  inserting  "or  cost  reimbursement  provisions  under  sec- 
tions 1816(c)  or  1842(c)  of  such  Act"  after  "such  Act"  the  second 
place  it  appears. 

(c)  Treatment  of  Capital-Related  Regulations. — 

(1)  Prohibition  of  issuance  of  final  regulations  on  cap- 
ital-related COSTS  AS  PART  OF  PAYMENT  FOR  OPERATING  COSTS 
before  September  l,  1987. — Notwithstanding  any  other  provi- 
sion of  law  (except  as  provided  in  paragraph  (3)),  the  Secretary 
of  Health  and  Human  Services  may  not  issue,  in  final  form, 
after  September  1,  1986,  and  before  September  1,  1987,  any  regu- 
lation that  changes  the  methodology  for  computing  the  amount 
of  payment  for  capital-related  costs  (as  defined  in  paragraph 
(4))  for  inpatient  hospital  services  under  part  A  of  title  XVIII  of 
the  Social  Security  Act.  Any  regulation  published  in  violation 
of  the  previous  sentence  before  the  date  of  the  enactment  of  this 
Act  is  void  and  of  no  effect. 

(2)  Not  including  capital-related  regulations  in  budget 
baseline. — Any  reference  in  law  to  a  regulation  issued  in  final 
form  or  proposed  by  the  Health  Care  Financing  Administration 
pursuant  to  sections  1886(b)(3)(B),  1886(d)(3)(A),  and  1886(e)(4)  of 
the  Social  Security  Act  shall  not  include  any  regulation  issued 
or  proposed  with  respect  to  capital-related  costs  (as  defined  in 
paragraph  (4)X 

(3)  Exception. — Paragraph  (1)  shall  not  apply  to  any  regula- 
tion issued  for  the  sole  purpose  of  implementing  section 
1886(g)(3)(A)  and  (B)  of  the  Social  Security  Act  (as  amended  by 
section  9303(a)  of  this  Act). 

(4)  Capital-related  costs  defined. — In  this  subsection,  the 
term  "capital-related  costs"  means  those  capital-related  costs 
that  are  specifically  excluded,  under  the  second  sentence  of  "op- 
erating costs  of  inpatient  hospital  services"  (as  defined  in  that 
section)  for  cost  reporting  periods  beginning  prior  to  October  1, 
1987. 
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(d)  Limitation  on  Authority  To  Issue  Certain  Final  Regula- 
tions and  Instructions  Relating  to  Hospitals  or  Physicians. — 
Notwithstanding  any  other  provision  of  law,  except  as  required  to 
implement  specific  provisions  required  under  statute  and  except  as 
provided  under  subsection  (c)  with  respect  to  a  regulation  described 
in  that  subsection,  the  Secretary  of  Health  and  Human  Services  is 
not  authorized  to  issue  in  final  form  after  the  date  of  the  enactment 
of  this  Act  and  before  September  1,  1987,  any  regulation,  instruc- 
tion, or  other  policy  which  is  estimated  by  the  Secretary  to  result  in 
a  net  reduction  in  expenditures  under  title  XVIII  of  the  Social  Secu- 
rity Act  in  fiscal  year  1988  of  more  than  $50,000,000,  and  which  re- 
lates to  hospitals  or  physicians. 

(e)  60-Day  Notice  for  Proposed  Regulations.— 

(1)  In  general. — Section  1871  of  the  Social  Security  Act  (42 
U.S.C.  1395hh)  is  amended  by  inserting  "(a)"  after  "1871."  and 
by  adding  at  the  end  the  following  new  subsection: 

"(b)(1)  Except  as  provided  in  paragraph  (2),  before  issuing  in  final 
form  any  regulation  under  subsection  (a),  the  Secretary  shall  provide 
for  notice  of  the  proposed  regulation  in  the  Federal  Register  and  a 
period  of  not  less  than  60  days  for  public  comment  thereon. 
"(2)  Paragraph  (1)  shall  not  apply  where — 

"(A)  a  statute  specifically  permits  a  regulation  to  be  issued  in 
interim  final  form  or  otherwise  with  a  shorter  period  for  public 
comment, 

"(B)  a  statute  establishes  a  specific  deadline  for  the  imple- 
mentation of  a  provision  and  the  deadline  is  less  than  150  days 
after  the  date  of  the  enactment  of  the  statute  in  which  the 
deadline  is  contained,  or 

"(C)  subsection  (b)  of  section  553  of  title  5,  United  States 
Code,  does  not  apply  pursuant  to  subparagraph  (B)  of  such  sub- 
section. ". 

(2)  Conforming  amendments.— (A)  Section  1886(e)(3)(A)  of 
such  Act  (42  U.S.C.  1395ww(e)(3)(A))  is  amended  by  striking 
"April"  and  inserting  "March". 

(B)  Section  1886(e)(5)(A)  of  such  Act  is  amended  by  striking 
"June"  and  inserting  "May". 

(3)  Effective  dates.— 

(A)  The  amendments  made  by  paragraph  (1)  shall  apply 
to  notices  of  proposed  rulemaking  issued  after  the  date  of 
the  enactment  of  this  Act. 

(B)  The  amendments  made  by  paragraph  (2)  shall  take 
effect  beginning  with  fiscal  year  1989. 

Part  3 — Provisions  Relating  to  Medicare  Part  B 

SEC.  9331.  PAYMENT  FOR  PHYSICIANS' SERVICES. 

(a)  Determination  of  Maximum  Allowable  Prevailing 
Charges  for  Physicians'  Services. — 

(1)  In  general. — Section  1842(b)(4)(A)  of  the  Social  Security 
Act  (42  U.S.C.  1395u(b)(4)(A))  is  amended  by  striking  clause  (Hi) 
and  inserting  the  following: 
"(Hi)  In  determining  the  maximum  allowable  prevailing  charges 
which  may  be  recognized  consistent  with  the  index  described  in  the 
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fourth  sentence  of  paragraph  (3)  for  physicians'  services  furnished 
on  or  after  January  1,  1987,  by  participating  physicians,  the  Secre- 
tary shall  treat  the  maximum  allowable  prevailing  charges  recog- 
nized as  of  December  31,  1986,  under  such  sentence  with  respect  to 
participating  physicians  as  having  been  justified  by  economic 
changes. 

"(iv)  In  determining  the  prevailing  charge  level  under  the  third 
and  foui^th  sentences  of  paragraph  (3)  for  a  physicians'  service  fur- 
nished on  or  after  January  1,  1987,  by  a  nonparticipating  physician, 
the  Secretary  shall  set  the  level  at  96  percent  of  the  prevailing 
charge  levels  established  under  such  sentences  with  respect  to  such 
service  furnished  by  participating  physicians. 

"(v)  Beginning  with  1987,  the  percentage  increase  in  the  MEI  (as 
defined  in  subparagraph  (E)(ii))  for  each  year  shall  be  the  same  for 
nonparticipating  physicians  as  for  participating  physicians. ". 

(2)  Conforming  amendment. — Section  1842(b)(4)(C)  of  such 
Act  is  amended — 

(A)  by  striking  "(i)"  after  "(C)",  and 

(B)  by  striking  clause  (ii). 

(3)  Definitions. — Section  1842(b)(4)  of  such  Act  is  further 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

"(E)  In  this  section: 

"(i)  The  term  'participating  physician'  refers,  with  respect  to 
the  furnishing  of  services,  to  a  physician  who  at  the  time  of  fur- 
nishing the  services  is  a  participating  physician  (under  subsec- 
tion (h)(1)),  and  the  term  'nonparticipating  physician'  refers, 
with  respect  to  the  furnishing  of  services,  a  physician  who  at 
the  time  of  furnishing  the  services  is  not  a  participating  physi- 
cian. 

"(ii)  The  term  'percentage  increase  in  the  MEI'  means,  with 
respect  to  physicians'  services  furnished  in  a  year,  the  percent- 
age increase  in  the  medicare  economic  index  (referred  to  in  the 
fourth  sentence  of  paragraph  (3))  applicable  to  such  services  fur- 
nished as  of  the  first  day  of  that  year.  ". 

(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  services  furnished  on  or  after  January  1, 
1987. 

(b)  General  Limit  on  Actual  Charges  for  Nonparticipating 
Physicians. — 

(1)  In  general. — Section  1842QXD  of  such  Act  is  amended — 

(A)  by  inserting  "(A)"  after  "(j)(l)",  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)(i)  During  any  period  (on  or  after  January  1,  1987,  and  before 
the  date  specified  in  clause  (ii)),  during  which  a  physician  is  a  non- 
participating  physician,  the  Secretary  shall  monitor  each  such  phy- 
sician 's  actual  charges  for  physicians '  services  furnished  to  individ- 
uals enrolled  under  this  part.  If  such  physician  knowingly  and  will- 
fully bills  for  such  a  service  a  physician 's  actual  charge  (as  defined 
in  supbaragraph  (C)(vi)  in  excess  of  the  maximum  allowable  actual 
charge  determined  under  subparagraph  (C)  for  that  service,  the  Sec- 
retary may  apply  sanctions  against  such  physician  in  accordance 
with  paragraph  (2). 
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"(ii)  Clause  (i)  shall  not  apply  to  services  furnished  after  the  earli- 
er of  (I)  December  31,  1990,  or  (II)  one-year  after  the  date  the  Secre- 
tary reports  to  Congress,  under  section  1 845(e)(3),  on  the  development 
of  the  relative  value  scale  under  section  1845. 

"(C)(i)  For  a  particular  physicians'  service  furnished  by  a  nonpar- 
ticipating physician  to  individuals  enrolled  under  this  part  during 
a  year,  for  purposes  of  subparagraph  (B),  the  maximum  allowable 
actual  charge  is  determined  as  follows:  If  the  physician  s  actual 
charge  for  that  service  in  the  previous  year  was — 

"(I)  less  than  115  percent  of  the  prevailing  charge  for  the  year 
involved  for  such  service  furnished  by  nonparticipating  physi- 
cians, the  maximum  allowable  actual  charge  for  the  year  in- 
volved is  the  greater  of  the  maximum  allowable  actual  charge 
described  in  subclause  (II)  or  the  charge  described  in  clause  (ii), 
or 

"(II)  equal  to,  or  greater  than,  115  percent  of  the  prevailing 
charge  for  the  year  involved  for  such  service  furnished  by  non- 
participating  physicians,  the  maximum  allowable  actual  charge 
is  101  percent  of  the  physician 's  maximum  allowable  actual 
charge  for  the  service  for  the  previous  year, 
"(ii)  For  purposes  of  clause  (i)(I),  the  charge  described  in  this 
clause  for  a  particular  physicians'  service  furnished  in  a  year  is  the 
maximum  allowable  actual  charge  for  the  service  of  the  physician 
for  the  previous  year  plus  the  product  of  (I)  the  applicable  fraction 
(as  defined  in  clause  (Hi))  and  (II)  the  amount  by  which  115  percent 
of  the  prevailing  charge  for  the  year  involved  for  such  service  fur- 
nished by  nonparticipating  physicians,  exceeds  the  physicians  maxi- 
mum allowable  actual  charge  for  the  service  for  the  previous  year, 
■'(in)  In  clause  (ii),  the  'applicable  fraction'  is — 
"(I)  for  1987,  % 
il(II)for  1988,  %, 
"(III)  for  1989,  V2,  and 
"(IV)  for  any  subsequent  year,  1. 
"(iv)  For  purposes  of  determining  the  maximum  allowable  actual 
charge  under  clauses  (i)  and  (ii)  for  1987,  in  the  case  of  a  physicians' 
service  for  which  the  physician  has  actual  charges  for  the  calendar 
quarter  beginning  on  April  1,  1984,  the  'maximum  allowable  actual 
charge'  for  1986  is  the  physician's  actual  charge  for  such  service  fur- 
nished during  such  quarter. 

"(v)  For  purposes  of  determining  the  maximum  allowable  actual 
charge  under  clauses  (i)  and  (ii)  for  a  year  after  1987,  in  the  case  of 
a  physicians'  service  for  which  the  physician  has  no  actual  charges 
for  the  calendar  quarter  beginning  on  April  1,  1984,  and  for  which 
a  maximum  allowable  actual  charge  has  not  been  previously  estab- 
lished under  this  clause,  the  'maximum  allowable  actual  charge'  for 
the  previous  year  shall  be  the  50th  percentile  of  the  customary 
charges  for  the  service  (weighted  by  frequency  of  the  service)  per- 
formed by  nonparticipating  physicians  in  the  locality  during  the  12- 
month  period  ending  June  30  of  that  previous  year. 

"(vi)  For  purposes  of  this  subparagraph  and  subparagraph  (B),  a 
'physician's  actual  charge'  for  a  physicians'  service  furnished  in  a 
year  or  other  period  is  the  weighted  average  (or,  at  the  option  of  the 
Secretary  for  a  service  furnished  in  the  calendar  quarter  beginning 
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April  1,  1984,  the  median)  of  the  physician 's  charges  for  such  service 
furnished  in  the  year  or  other  period.  ". 

(2)  Provision  of  actual  charge  information  by  carrier 
to  nonpa r ticipa ting  physicians. — Section  1842(b)(3)  of  such 
Act  is  amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (E), 

(B)  by  inserting  "and"  at  the  end  of  subparagraph  (F), 
and 

(C)  by  inserting  after  subparagraph  (F)  the  following  new 
subparagraph: 

"(G)  will  provide  to  each  nonparticipating  physician,  at  the 
beginning  of  each  year,  a  list  of  the  physician 's  maximum  al- 
lowable actual  charges  (established  under  subsection  (j)(l)(C)) 
for  the  year  for  the  physicians'  services  mostly  commonly  fur- 
nished by  that  physician;". 

(3)  Conforming  amendment. — Section  1842(b)(4)(D)  of  such 
Act  is  amended  by  adding  at  the  end  the  following  new  clause: 

"(iv)  In  determining  the  customary  charges  for  a  physicians '  serv- 
ice furnished  on  or  after  January  1,  1988,  if  a  physician  was  a  non- 
participating  physician  in  a  previous  year  (beginning  with  1987),  the 
Secretary  shall  not  recognize  any  amount  of  such  actual  charges  (for 
that  service  furnished  during  such  previous  year)  that  exceeds  the 
maximum  allowable  actual  charge  for  such  service  established 
under  subsection  (j)(l)(C). ". 

(4)  Effective  date.— The  amendments  made  by  this  subsec- 
tion shall  apply  to  services  furnished  on  or  after  January  1, 
1987. 

(c)  Medicare  Economic  Index. — 

(1)  For  1987. — Notwithstanding  any  other  provision  of  law, 
for  purposes  of  part  B  of  title  XVIII  of  the  Social  Security  Act 
for  physicians'  services  furnished  in  1987,  the  percentage  in- 
crease in  the  MEI  (as  defined  in  section  1842(b)(4)(E)(ii)  of  the 
Social  Security  Act)  shall  be  3.2  percent. 

(2)  Prohibiting  retroactive  adjustment  of  medicare  eco- 
nomic index. — The  Secretary  of  Health  and  Human  Services  is 
not  authorized  to  revise  the  MEI  in  a  manner  that  provides,  for 
any  period  before  January  1,  1985,  for  the  substitution  of  a 
rental  equivalence  or  rental  substitution  factor  for  the  housing 
component  of  the  consumer  price  index. 

(3)  Annualization  of  mei. — (A)  The  fourth  sentence  of  sec- 
tion 1842(b)(3)  of  the  Social  Security  Act  (42  U.S.C.  1395u(b)(3)) 
is  amended  by  inserting  after  "ending  June  30,  1973, "  the  fol- 
lowing: "or  (with  respect  to  physicians  services  furnished  in  a 
year  after  1987)  the  level  determined  under  this  sentence  for  the 
previous  year",  and  inserting  "year-to-year"  before  "economic 
changes  ". 

(B)  The  amendments  made  by  subparagraph  (A)  shall  apply 
to  physicians '  services  furnished  on  or  after  January  1,  1988. 

(4)  Study. — The  Secretary  shall  conduct  a  study  of  the  extent 
to  which  the  MEI  appropriately  and  equitably  reflects  economic 
changes  in  the  provision  of  the  physicians '  services  to  medicare 
beneficiaries.  In  conducting  such  study  the  Secretary  shall  con- 
sult with  appropriate  experts. 
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(5)  Limitation  on  changes  in  mei  methodology. — The  Sec- 
retary shall  not  change  the  methodology  (including  the  basis 
and  elements)  used  in  the  MEI  from  that  in  effect  as  of  October 
1,  1985,  until  completion  of  the  study  under  paragraph  (4X 
After  the  completion  of  the  study,  the  Secretary  may  not  change 
such  methodology  except  after  providing  notice  in  the  Federal 
Register  and  opportunity  for  public  comment. 

(6)  MEI  defined.— In  this  subsection,  the  term  "MEI"  means 
the  economic  index  referred  to  in  the  fourth  sentence  of  section 
1842(b)(3)  of  the  Social  Security  Act. 

(d)  Development  and  Use  of  HCFA  Common  Procedure 
Coding  System. — 

(1)  Not  later  than  July  1,  1989,  the  Secretary  of  Health  and 
Human  Services  (in  this  subsection  referred  to  as  the  "Secre- 
ta?y"),  after  public  notice  and  opportunity  for  public  comment 
and  after  consulation  with  appropriate  medical  and  other  ex- 
perts, shall  group  the  procedure  codes  contained  in  any  HCFA 
Common  Procedure  Coding  System  for  payment  purposes  to 
minimize  inappropriate  increases  in  the  intensity  or  volume  of 
services  provided  as  a  result  of  coding  distinctions  which  do  not 
reflect  substantial  differences  in  the  services  rendered. 

(2)  Not  later  than  January  1,  1990,  each  carrier  with  which 
the  Secretary  has  entered  into  a  contract  under  section  1842  of 
the  Social  Security  Act  shall  make  payments  under  part  B  of 
title  XVIII  of  such  Act  based  on  the  grouping  of  procedure 
codes  effected  under  paragraph  (1). 

(e)  Recommendations. — 

(1)  Section  1845(e)  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(4)(A)  In  making  recommendations  with  respect  to  the  appli- 
cation of  the  relative  value  scale  for  purposes  of  establishing  a 
fee  schedule,  the  Secretary  shall — 

"(i)  develop  and  assess  an  appropriate  index  to  be  used 
for  making  adjustments  to  reflect  justifiable  differences  in 
the  costs  of  practice  based  upon  geographic  location  with- 
out exacerbating  the  geographic  maldistribution  of  physi- 
cians, and 

"(W  assess  the  advisability  and  feasibility  of  developing 
an  appropriate  adjustment  to  assist  in  attracting  and  re- 
taining physicians  in  medically  underserved  areas. 

"(B)  In  carrying  out  the  requirements  of  subparagraph  (A), 
the  Secretary  shall  take  into  consideration  the  recommenda- 
tions made  by  the  Physician  Payment  Review  Commission. 

"(C)(i)  The  Secretary  shall  develop  an  interim  index  under 
subparagraph  (A)(i)  prior  to  January  1,  1988,  based  upon  the 
most  accurate  and  recent  data  that  are  available  with  respect  to 
the  costs  of  practice. 

"(ii)  The  Secretary  shall  collect  data  with  respect  to  the  costs 
of  practice  (including,  but  not  limited  to,  data  on  nonphysician 
personnel  costs,  malpractice  insurance  costs,  and  commercial 
rents)  for  the  purpose  of  refining  the  index  under  subparagraph 
(A)(i)  prior  to  December  31,  1989,  and  periodically  updating  the 
index  thereafter. 
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"(D)  In  conjunction  with  developing  an  index  under  subpara- 
graph (A),  the  Secretary  shall  conduct  a  study  of  the  advisabil- 
ity of  redefining  the  localities  designated  by  carriers  for  pay- 
ment purposes. ". 

(2)  Section  1845(b)(3)  of  such  Act  is  amended  by  inserting 
"and  respecting  the  index  and  the  adjustment  described  in  sub- 
section (e)(4)(A)"  after  "subsection  (e)". 

(3)  Section  1845(e)(3)  of  such  Act  is  amended — 

(A)  by  striking  "July  1,  1.987"  and  inserting  in  lieu  there- 
of "July  1,  1989"  and 

(B)  by  striking  "on  or  after  January  1,  1988"  and  insert- 
ing in  lieu  thereof  "after  December  31,  1989". 

SEC.  9332.  INCENTIVES  FOR  PHYSICIAN  PARTICIPATION. 

(a)  Recruiting. — 

(1)  Carrier  responsibility. — Section  1842(b)(3)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(b)(3)),  as  amended  by  section 
9331(b)(2),  is  further  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (F), 

(B)  by  inserting  "and"  at  the  end  of  subparagraph  (G), 
and 

(C)  by  inserting  after  subparagraph  (G)  the  following  new 
subparagraph: 

"(H)  if  it  makes  determinations  or  payments  with  respect  to 
physicians'  services,  will  implement — 

"(i)  programs  to  recruit  and  retain  physicians  as  partici- 
pating physicians  in  the  area  served  by  the  carrier,  includ- 
ing educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  and  other 
problems  relating  to  payment  of  claims  of  participating 
physicians;  and 

"(ii)  programs  to  familiarize  beneficiaries  with  the  par- 
ticipating physician  program  and  to  assist  such  benefici- 
aries in  locating  participating  physicians;". 

(2)  Measuring  carrier  performance. — The  Secretary  of 
Health  and  Human  Services  shall  provide,  in  the  standards 
and  criteria  established  under  section  1842(b)(2)  of  the  Social 
Security  Act  for  contracts  under  that  section,  a  system  to  meas- 
ure a  carriers  performance  of  the  responsibilities  described  in 
sections  1842(b)(3)(H)  and  1842(h)  of  such  Act. 

(3)  Carrier  bonuses  for  good  performance. — Of  the 
amounts  appropriated  for  administrative  activities  to  carry  out 
part  B  of  title  XVIII  of  the  Social  Security  Act,  the  Secretary  of 
Health  and  Human  Services  shall  provide  payments,  totaling  1 
percent  of  the  total  payments  to  carriers  for  claims  processing  in 
any  fiscal  year,  to  carriers  under  section  1842  of  such  Act,  to 
reward  such  carriers  for  their  success  in  increasing  the  propor- 
tion of  physicians  in  the  carriers  service  area  who  are  partici- 
pating physicians. 

(4)  Effective  dates. — 

(A)  Carrier  responsibility. — The  amendment  made  by 
paragraph  (1)  shall  be  effective  for  contracts  under  section 
1842  of  the  Social  Security  Act  as  of  October  1,  1987. 

! 
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(B)  Performance  measures. — The  Secretary  of  Health 
and  Human  Services  shall  provide  for  the  establishment  of 
the  standards  and  criteria  required  under  paragraph  (2)  by 
not  later  than  October  1,  1987,  which  shall  apply  to  con- 
tracts as  of  October  1,  1987. 

(C)  Carrier  bonuses. — From  the  amounts  appropriated 
for  each  fiscal  year  (beginning  with  fiscal  year  1988),  the 
Secretary  of  Health  and  Human  Services  shall  first  provide 
for  payments  of  bonuses  to  carriers  under  paragraph  (3)  not 
later  than  April  1,  1988,  to  reflect  performance  of  carriers 
during  the  enrollment  period  at  the  end  of  1987. 

(b)  Directories  of  Participating  Physicians. — 

(1)  Requiring  distribution  to  medicare  beneficiaries, 
upon  request. — Section  1842(h)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(h))  is  amended — 

(A)  in  paragraph  (2),  by  striking  period  and  inserting  the 
following:  "and  may  request  a  copy  of  an  appropriate  direc- 
tory published  under  paragraph  (4).  Each  such  carrier 
shall,  without  charge,  mail  a  copy  of  such  directoiy  upon 
such  a  request.  "; 

(B)  in  paragraph  (5) — 

(i)  by  striking  "publication  of  the  directories"  and  in- 
serting "the  participation  program  under  this  subsec- 
tion and  the  publication  and  availability  of  the  direc- 
tories", and 

(ii)  by  adding  at  the  end  the  following:  "The  Secre- 
tary shall  include  such  notice  in  the  mailing  of  appro- 
priate benefit  checks  provided  under  title  II ";  and 

(C)  in  the  second  sentence  of  paragraph  (6)— 

(i)  by  inserting  before  the  period  the  following:  "and 
that  an  appropriate  number  of  copies  of  each  such  di- 
rectory is  sent  to  hospitals  located  in  the  area  ",  and 

(ii)  by  adding  at  the  end  the  following:  "Such  copies 
shall  be  sent  free  of  charge. ". 

(2)  Organization  of  directories. — Section  1842(h)(4)  of  such 
Act  is  amended  by  adding  at  the  end  the  following:  "Each  par- 
ticipating physician  directory  for  an  area  shall  provide  an  al- 
phabetical listing  of  all  participating  physicians  practicing  in 
the  area  and  an  alphabetical  listing  by  locality  and  specialty  of 
such  physicians. ". 

(3)  Effective  dates. — The  amendments  made  by  this  para- 
graph shall  first  apply  to  directories  for  1987. 

(c)  Prohibiting  Un assigned  Billing  of  Services  Determined 
to  be  Medically  Unnecessary  by  a  Carrier. — 

(1)  In  general. — Section  1842  of  the  Social  Security  Act  is 
further  amended  by  adding  at  the  end  the  following  new  sub- 
section: 

"(l)(l)(A)  Subject  to  subparagraph  (C),  if— 

(i)  a  nonparticipating  physician  furnishes  services  to  an  in- 
dividual enrolled  for  benefits  under  this  part, 

"(ii)  payment  for  such  services  is  not  accepted  on  an  assign- 
ment-related basis, 

"(Hi)  a  carrier  determines  under  this  part  or  a  peer  review  or- 
ganization determines  under  part  B  of  title  XI  that  payment 
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may  not  be  made  by  reason  of  section  1862(a)(1)  because  a  serv- 
ice otherwise  covered  under  this  title  is  not  reasonable  and  nec- 
essary under  the  standards  described  in  that  section,  and 

"(iv)  the  physician  has  collected  any  amounts  for  such  serv- 
ices, 

the  physician  shall  refund  on  a  timely  basis  to  the  individual  (and 
shall  be  liable  to  the  individual  for)  any  amounts  so  collected. 

"(B)  A  refund  under  subparagraph  (A)  is  considered  to  be  on  a 
timely  basis  only  if— 

"(i)  in  the  case  of  a  physician  who  does  not  request  reconsid- 
eration or  seek  appeal  on  a  timely  basis,  the  refund  is  made 
within  30  days  after  the  date  the  physician  receives  a  denial 
notice  under  paragraph  (2),  or 

"(ii)  in  the  case  in  which  such  a  reconsideration  or  appeal  is 
taken,  the  refund  is  made  within  15  days  after  the  date  the 
physician  receives  notice  of  an  adverse  determination  on  recon- 
sideration or  appeal. 
"(C)  Subparagraph  (A)  shall  not  apply  to  the  furnishing  of  a  serv- 
ice by  a  physician  to  an  individual  if— 

"(i)  the  physician  did  not  know  and  could  not  reasonably 
have  been  expected  to  know  that  payment  may  not  be  made  for 
the  service  by  reason  of  section  1862(a)(1),  or 

"(ii)  before  the  service  was  provided,  the  individual  was  in- 
formed that  payment  under  this  part  may  not  be  made  for  the 
specific  service  and  the  individual  has  agreed  to  pay  for  that 
service. 

"(2)  Each  carrier  with  a  contract  in  effect  under  this  section  with 
respect  to  physicians  and  each  peer  review  organization  with  a  con- 
tract under  part  B  of  title  XI  shall  send  any  notice  of  denial  of  pay- 
ment for  physicians'  services  based  on  section  1862(a)(1)  and  for 
which  payment  is  not  requested  on  an  assignment-related  basis  to 
the  physician  and  the  individual  involved. 

"(3)  If  a  physician  knowingly  and  willfully  fails  to  make  refunds 
in  violation  of  paragraph  (1)(A),  the  Secretary  may  apply  sanctions 
against  such  physician  in  accordance  with  subsection  (j)(2).  ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  services  furnished  on  or  after  October  1,  1987. 
(d)  Disclosure  of  Information  of  Unassigned  Claims  for 
Certain  Physicians'  Services. — 

(1)  In  general. — Section  1842  of  the  Social  Security  Act,  as 
amended  by  subsection  (c)(1),  is  further  amended  by  adding  at 
the  end  the  following  new  subsection: 
"(m)(l)  In  the  case  of  a  nonparticipating  physician  who — 

"(A)  performs  an  elective  surgical  procedure  for  an  individual 
enrolled  for  benefits  under  this  part  and  for  which  the  physi- 
cian s  actual  charge  is  at  least  $500,  and 

"(B)  does  not  accept  payment  for  such  procedure  on  an  assign- 
ment-related basis, 
the  physician  must  disclose  to  the  individual,  in  writing  and  in  a 
form  approved  by  the  Secretary,  the  physicians  estimated  actual 
charge  for  the  procedure,  the  estimated  approved  charge  under  this 
part  for  the  procedure,  the  excess  of  the  physician's  actual  charge 
over  the  approved  charge,  and  the  coinsurance  amount  applicable  to 
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the  procedure.  The  written  estimate  may  not  be  used  as  the  basis 
for,  or  evidence  in,  a  civil  suit. 

"(2)  A  physician  who  fails  to  make  a  disclosure  required  under 
paragraph  (1)  with  respect  to  a  procedure  shall  refund  on  a  timely 
basis  to  the  individual  (and  shall  be  liable  to  the  individual  for) 
any  amounts  collected  for  the  procedure  in  excess  of  the  charges  rec- 
ognized and  approved  under  this  part. 

"(3)  If  a  physician  knowingly  and  willfully  fails  to  comply  with 
paragraph  (2),  the  Secretary  may  apply  sanctions  against  such  physi- 
cian in  accordance  with  subsection  (j)(2). 

"(4)  The  Secretary  shall  provide  for  such  monitoring  of  requests 
for  payment  for  physicians'  services  to  which  paragraph  (1)  applies 
as  is  necessary  to  assure  compliance  with  paragraph  (2). ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  surgical  procedures  performed  on  or  after  October 
I  1987. 

(e)  Maintenance  and  Use  of  Participating  Physician  Directo- 
ries by  Hospitals. — 

(1)  Requirement  of  participation. — Section  1866(a)(1)  of  the 
Social  Security  Act,  as  amended  by  section  9305(b)(1),  is  further 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (L), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (M) 
and  inserting  ",  and",  and 

(C)  by  inserting  after  subparagraph  (M)  the  following  new 
subparagraph: 

"(N)  in  the  case  of  hospitals — 

"(i)  to  make  available  to  its  patients  the  directory  or  di- 
rectories of  participating  physicians  (published  under  sec- 
tion 1842(h)(4))  for  the  area  served  by  the  hospital,  and 

"(ii)  if  hospital  personnel  (including  staff  of  any  emergen- 
cy or  outpatient  department)  refer  a  patient  to  a  nonpartici- 
pating  physician  for  further  medical  care  on  an  outpatient 
basis,  the  personnel  must  inform  the  patient  that  the  physi- 
cian is  a  nonparticipating  physician  and,  whenever  practi- 
cable, must  identify  at  least  one  qualified  participating 
physician  who  is  listed  in  such  a  directory  and  from  whom 
the  patient  may  receive  the  necessary  services.  ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  agreements  under  section  1866(a)  of  the  Social  Se- 
curity Act  as  of  October  1,  1987. 

SEC.  9333.  LIMITS  OS  REASONABLE  CHARGES. 

(a)  Procedures  for  Establishment  of  Special  Limits  on  Rea- 
sonable Charges  for  Part  B  Services.— Section  1842(b)(8)  of  the 
Social  Security  Act  (42  U.S.C.  1395u(b)(8))  is  amended — 

(1)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses  (i) 
and  (ii),  respectively; 

(2)  by  inserting  "(A)"  after  "(8)";  and 

(3)  by  adding  at  the  end  the  following  new  subparagraphs: 
(i(B)(i)  The  Secretary  may  provide  for  an  increase  or  decrease  in 

the  reasonable  charge  otherwise  recognized  under  this  section  with 
respect  to  a  specific  physicians'  service  only  in  accordance  with  the 
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criteria  set  forth  in  subparagraph  (A)  and  with  the  succeeding  pro- 
visions of  this  paragraph. 

"(ii)  The  factors  described  pursuant  to  subparagraph  (A)(i)  with 
respect  to  payment  for  physicians'  services  shall  include,  but  need 
not  be  limited  to,  the  following: 

"(I)  Prevailing  charges  for  a  service  in  a  particular  locality 
are  significantly  in  excess  of  or  below  prevailing  charges  in 
other  comparable  localities,  taking  into  account  the  relative 
costs  of  furnishing  the  services  in  the  different  localities. 

"(II)  The  programs  established  under  this  title  and  title  XIX 
are  the  sole  or  primary  sources  of  payment  for  a  service. 

"(Ill)  The  marketplace  for  a  service  is  not  truly  competitive 
because  of  a  limited  number  of  physicians  who  perform  that 
service. 

"(IV)  There  have  been  increases  in  charges  for  a  service  that 
cannot  be  explained  by  inflation  or  technology. 

"(V)  The  charges  do  not  reflect  changing  technology,  in- 
creased facility  with  that  technology,  or  reductions  in  acquisi- 
tion or  production  costs. 

"(VI)  The  prevailing  charges  for  a  service  under  this  part  are 
substantially  higher  or  lower  than  the  payments  made  for  the 
service  by  other  purchasers  in  the  same  locality. 
"(Hi)  In  applying  subparagraph  (A),  the  Secretary  may  compare — 

"(I)  the  charges  and  resource  costs  for  related  procedures, 

"(II)  charges  and  resource  costs  for  the  procedure  over  a 
period  of  time, 

"(III)  charges  for  a  procedure  in  different  geographic  areas, 
and 

"(IV)  the  charges  and  allowed  payments  for  a  procedure 
under  this  part  and  by  other  payors, 
"(iv)  The  factors  considered  under  subparagraph  (A)(ii)  shall  take 
into  account  regional  differences  in  fees,  unless  there  is  substantial 
economic  justification  for  a  uniform  fee  or  a  uniform  payment  limit. 
Such  substantial  economic  justification  must  be  explained  by  the 
Secretary  in  the  notice  and  final  determination  required  by  para- 
graph (9). 

"(v)  An  adjustment  under  clause  (i)  on  the  basis  of  a  comparison 
of  the  prevailing  charges  in  different  localities  may  be  made  only  if 
the  Secretary  determines  that  the  prevailing  charge  allowed  in  one 
locality  is  out  of  line  with  prevailing  charges  allowed  in  other  local- 
ities after  accounting  for  differences  in  practice  costs. 

"(vi)  In  this  subparagraph,  'resource  costs'  include  factors  such  as 
the  time  required  to  provide  a  procedure  (including  pre-procedure 
evaluation  and  post-procedure  follow-up),  the  complexity  of  the  pro- 
cedure, the  training  required  to  perform  the  procedure,  and  the  risk 
involved  in  the  procedure. 

"(C)  In  determining  whether  to  adjust  payment  rates  under  sub- 
paragraph (B)(i),  the  Secretary  shall  consider  the  potential  impacts 
on  quality,  access,  and  beneficiary  liability  of  the  adjustment,  in- 
cluding the  likely  effects  on  assignment  rates,  reasonable  charge  re- 
ductions on  unassigned  claims,  and  participation  rates  of  physi- 
cians. ". 

(b)  Inherent  Reasonableness  Procedures. — Section  1842(b)  of 
the  Social  Security  Act  (42  U.S.C.  1395u(b))  is  amended  by  redesig- 
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nating  paragraph  (9)  as  paragraph  (11)  and  inserting  after  para- 
graph (8)  the  following  new  paragraphs: 

"(9)(A)  In  the  case  of  any  physicians1  service  with  respect  to  which 
the  Secretary— 

"(i)  determines,  after  appropriate  consultation  with  represent- 
atives of  the  physicians  likely  to  be  affected  by  any  change  in 
the  reasonable  charge,  that  the  application  of  this  subsection  re- 
sults in  the  determination  of  a  reasonable  charge  that,  by 
reason  of  its  grossly  excessive  or  grossly  deficient  amount,  is  not 
inherently  reasonable,  and 

"(ii)  proposes  to  establish  a  reasonable  charge  that  is  realistic 
and  equitable  or  a  methodology  for  arriving  at  such  a  charge, 
the  Secretary  shall  publish  notice  of  such  proposal  in  the  Federal 
Register. 

"(B)  A  notice  required  by  subparagraph  (A)  shall — 

"(i)  specify  the  charge  or  methodology  proposed  to  be  estab- 
lished with  respect  to  a  service  and  shall  explain  the  factors 
and  data  that  the  Secretary  took  into  account  in  determining 
the  charge  or  methodology  so  specified,  and 

"(ii)  explain  the  potential  impacts  described  in  paragraph 
(8)(C). 

"(C)  After  publication  of  the  notice  required  by  subparagraph  (A), 
the  Secretary  shall  allow  not  less  than  60  days  for  public  comment 
on  the  proposal. 

"(D)  In  addition  to  carrying  out  its  functions  under  section  1845, 
the  Physician  Payment  Review  Commission  (in  this  paragraph  re- 
ferred to  as  the  'Commission ')  shall  comment  on  any  such  proposal 
vAthin  the  period  of  comment  allowed  by  the  Secretary  pursuant  to 
subparagraph  (C). 

"(E)(i)  Taking  into  consideration  the  comments  made  by  the  Com- 
mission and  the  public,  the  Secretary  shall  publish  in  the  Federal 
Register  a  final  determination  with  respect  to  the  reasonable  charge 
or  methodology  to  be  established  with  respect  to  the  service. 

"(ii)  A  final  determination  published  pursuant  to  clause  (i)  shall 
explain  the  factors  and  data  that  the  Secretary  took  into  consider- 
ation in  making  the  final  determination,  and  shall  include  and  re- 
spond to  the  comments  made  by  the  Commission  pursuant  to  sub- 
paragraph (D). 

"(10)(A)(i)  If  an  adjustment  under  paragraph  (8)(B)  results  in  a  re- 
duction in  the  reasonable  charge  for  a  physicians'  service,  and  a 
nonparticipating  physician  furnishes  the  service  to  an  individual 
entitled  to  benefits  under  this  part  after  the  effective  date  of  such 
reduction  and  before  the  end  of  the  period  described  in  subpara- 
graph (C),  the  physician  may  not  charge  the  individual  more  than 
the  limiting  charge  (as  defined  in  clause  (ii))  plus  (for  services  fur- 
nished during  the  12-month  period  beginning  on  the  effective  date 
of  the  reduction)  1/2  of  the  amount  by  which  the  physicians  actual 
charge  for  the  service  for  the  previous  12-month  period  exceeds  the 
limiting  charge. 

"(ii)  In  clause  (i),  the  term  'limiting  charge'  means,  with  respect  to 
a  service,  125  percent  of  the  inherently  reasonable  charge  estab- 
lished under  paragraph  (8). 
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"(B)  If  a  physician  knowingly  and  willfully  imposes  charges  in 
violation  of  subparagraph  (A),  the  Secretary  may  apply  sanctions 
against  such  physician  in  accordance  with  subsection  (j)(2). 

"(C)  Subparagraph  (A)  shall  not  apply  to  services  furnished  after 
the  earlier  of  (i)  December  31,  1990,  or  (ii)  one-year  after  the  date  the 
Secretary  reports  to  Congress,  under  section  1845(e)(3),  on  the  devel- 
opment of  the  relative  value  scale  under  section  1845.  ". 

(c)  Review  of  Procedures. — Not  later  than  October  1,  1987,  the 
Secretary  of  Health  and  Human  Services  shall  review  the  inherent 
reasonableness  of  the  reasonable  charges  for  at  least  10  of  the  most 
costly  procedures  with  respect  to  which  payment  is  made  under  part 
B  of  title  XVIII  of  the  Social  Security  Act  (determined  on  the  basis 
of  the  aggregate  annual  payments  under  such  part  with  respect  to 
each  such  procedure). 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9334.  PAYMENT  FOR  CATARACT  SURGICAL  PROCEDURES. 

(a)  Limitations. — Section  1842(b)(ll)  of  the  Social  Security  Act 
(42  U.S.C  1395u(b)(ll)),  as  redesignated  by  section  9333(b),  is 
amended — 

(1)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses  (i) 
and  (ii),  respectively, 

(2)  by  inserting  "(A)"  after  "(11)",  and 

(3)  by  adding  at  the  end  the  following  new  subparagraphs: 
"(B)(i)  In  determining  the  reasonable  charge  under  paragraph  (3) 

for  a  cataract  surgical  procedure,  subject  to  clause  (ii),  the  prevail- 
ing charge  for  such  procedure  otherwise  recognized  for  participating 
and  nonparticipating  physicians  shall  be  reduced  by  10  percent  with 
respect  to  procedures  performed  in  1987  and  shall  be  further  re- 
duced by  2  percent  with  respect  to  procedures  performed  in  1988.  A 
reduced  prevailing  charge  under  this  subparagraph  shall  become 
the  prevailing  charge  level  for  subsequent  years  for  purposes  of  ap- 
plying the  economic  index  under  the  fourth  sentence  of  paragraph 
(3). 

"(ii)  In  no  case  shall  the  reduction  under  clause  (i)  for  a  surgical 
procedure  result  in  a  prevailing  charge  in  a  locality  for  a  year 
which  is  less  than  75  percent  of  the  weighted  national  average  of 
such  prevailing  charges  for  such  procedure  for  all  the  localities  in 
the  United  States  for  1986. 

"(C)(i)  In  the  case  of  a  reduction  in  the  reasonable  charge  for  a 
physicians'  service  under  subparagraph  (B),  if  a  nonparticipating 
physician  furnishes  the  service  to  an  individual  entitled  to  benefits 
under  this  part  after  the  effective  date  of  such  reduction  (subject  to 
clause  (iv)),  the  physician  may  not  charge  the  individual  more  than 
the  limiting  charge  (as  defined  in  clause  (ii))  plus  (for  services  fur- 
nished during  the  12-month  period  beginning  on  the  effective  date 
of  the  reduction)  V2  of  the  amount  by  which  the  physicians  actual 
charges  for  the  service  for  the  previous  12-month  period  exceeds  the 
limiting  charge. 

"(ii)  In  clause  (i),  the  term  'limiting  charge '  means,  with  respect  to 
a  service,  125  percent  of  the  prevailing  charge  for  the  service  after 
the  reduction  referred  to  in  clause  (i). 
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"(Hi)  If  a  physician  knowingly  and  willfully  imposes  charges  in 
violation  of  clause  (i),  the  Secretary  may  apply  sanctions  against 
such  physician  in  accordance  with  subsection  (j)(2). 

"(iv)  This  subparagraph  shall  not  apply  to  services  furnished  after 
the  earlier  of  (I)  December  31,  1990,  or  (II)  one-year  after  the  date 
the  Secretary  reports  to  Congress,  under  section  1845(e)(3),  on  the  de- 
velopment of  the  relative  value  scale  under  section  1845.  ". 

(b)  Ratification  of  Regulations. — 

(1)  In  general. — The  Congress  hereby  ratifies  the  final  regu- 
lation of  the  Secretary  of  Health  and  Human  Services  pub- 
lished on  page  35693  of  volume  51  of  the  Federal  Register  on 
October  7,  1986,  relating  to  reasonable  charge  payment  limits 
for  anesthesia  services  under  the  medicare  program. 

(2)  Patient  protections. — In  the  case  of  any  reduction  in  the 
reasonable  charge  for  physicians 1  services  effected  under  the  reg- 
ulation described  in  paragraph  (1),  the  provisions  of  section 
1842(b)(10)  of  the  Social  Security  Act  (added  by  the  amendment 
made  by  subsection  (a)(3))  shall  apply  in  the  same  manner  and 
to  the  same  extent  as  they  apply  to  a  reduction  in  the  reasona- 
ble charge  for  a  physicians'  service  effected  under  section 
1842(b)(8)  of  such  Act. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  services  furnished  on  or  after  January  1,  1987. 

sec.  9335.  pa  yment  rates  for  renal  services  and  improvements  in 
administration  of  end  stage  renal  disease  networks 
and  program. 

(a)  Composite  Rates  for  Dialysis  Services. — 

(1)  In  general. — Effective  with  respect  to  dialysis  services 
provided  on  or  after  October  1,  1986,  and  before  October  1,  1988, 
the  Secretary  of  Health  and  Human  Services  shall  establish  the 
base  rate  for  routine  dialysis  treatment  in  a  free-standing  facili- 
ty and  in  a  hospital-based  facility  under  section  1881(b)(7)  of 
the  Social  Security  Act  at  a  level  equal  to  the  respective  rate  in 
effect  as  of  May  13,  1986,  reduced  by  $2.00. 

(2)  Assuring  prompt  consideration  of  exception  re- 
quests.—Section  1881(b)(7)  of  the  Social  Security  Act  (42  U.S.C. 
1395rr(b)(7))  is  amended— 

(A)  in  the  third  sentence,  by  inserting  "and  of  pediatric 
facilities,,  after  "isolated,  rural  areas",  and 

(B)  by  inserting  after  the  third  sentence  the  following 
new  sentence:  "Each  application  for  such  an  exception 
shall  be  deemed  to  be  approved  unless  the  Secretary  disap- 
proves it  by  not  later  than  60  working  days  after  the  date 
the  application  is  filed.  ". 

(3)  Effective  date. — The  amendments  made  by  paragraph 
(2)  shall  apply  to  applications  filed  on  or  after  the  date  of  the 
enactment  of  this  Act. 

(b)  Report  on  Payment  Rates. — 

(1)  In  general. — The  Secretary  of  Health  and  Human  Serv- 
ices shall  provide  for — 

(A)  a  study  to  evaluate  the  effects  of  reductions  in  the 
rates  of  payment  for  facility  and  physicians'  services  under 
the  medicare  program  for  patients  with  end  stage  renal  dis- 
ease on  their  access  to  care  or  on  the  quality  of  care,  and 
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(B)  a  report  to  Congress  on  the  results  of  the  study  by  not 
later  than  January  1,  1988. 
(2)  Arrangements  with  institute  of  medicine. — The  Secre- 
tary shall  request  the  National  Academy  of  Sciences,  acting 
through  appropriate  units,  to  submit  an  application  to  conduct 
the  study  described  in  paragraph  (1).  If  the  Academy  submits 
an  acceptable  application,  the  Secretary  shall  enter  into  an  ap- 
propriate arrangement  with  the  Academy  for  the  conduct  of  the 
study.  If  the  Academy  does  not  submit  an  acceptable  applica- 
tion to  conduct  the  study,  the  Secretary  may  request  one  or  more 
appropriate  nonprofit  private  entities  to  submit  an  application 
to  conduct  the  study  and  may  enter  into  an  appropriate  ar- 
rangement for  the  conduct  of  the  study  by  the  entity  which  sub- 
mits the  best  acceptable  application. 

(c)  Coverage  of  Immunosuppressive  Drugs. — 

(1)  In  general. — Section  1861(s)(2)  of  the  Social  Security  Act 
(42  U.S.C  1395x(s)(2))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (H)(ii), 

(B)  by  inserting  "and"  at  the  end  of  subparagraph  (I), 
and 

(C)  by  inserting  after  subparagraph  (I)  the  following  new 
su  bparagraph: 

"(J)  immunosuppressive  drugs  furnished,  to  an  individual 
who  receives  an  organ  transplant  for  which  payment  is  made 
under  this  title,  within  1  year  after  the  date  of  the  transplant 
procedure; ". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  immunosuppressive  drugs  furnished  on  or 
after  January  1,  1987. 

(d)  Reorganization  of  ESRD  Network  Areas  and  Organiza- 
tions.— 

(1)  In  general. — Subparagraph  (A)  of  subsection  (c)(1)  of  sec- 
tion 1881  of  the  Social  Security  Act  (42  U.S.C.  1395rr)  is  amend- 
ed to  read  as  follows: 
u(A)(i)  For  the  purpose  of  assuring  effective  and  efficient  adminis- 
tration of  the  benefits  provided  under  this  section,  the  Secretary 
shall,  in  accordance  with  such  criteria  as  he  finds  necessary  to 
assure  the  performance  of  the  responsibilities  and  functions  speci- 
fied in  paragraph  (2) — 

"(I)  establish  at  least  17  end  stage  renal  disease  network 
areas,  and 

"(II)  for  each  such  area,  designate  a  network  administrative 
organization  which,  in  accordance  with  regulations  of  the  Sec- 
retary, shall  establish  (aa)  a  network  council  of  renal  dialysis 
and  transplant  facilities  located  in  the  area  and  (bb)  a  medical 
review  board,  which  has  a  membership  including  at  least  one 
patient  representative  and  physicians,  nurses,  and  social  work- 
ers engaged  in  treatment  relating  to  end  stage  renal  disease. 
The  Secretary  shall  publish  in  the  Federal  Register  a  description  of 
the  geographic  area  that  he  determines,  after  consultation  with  ap- 
propriate professional  and  patient  organizations,  constitutes  each 
network  area  and  the  criteria  on  the  basis  of  which  such  determina- 
tion is  made. 
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"(iiXD  In  order  to  determine  whether  the  Secretary  should  enter 
into,  continue,  or  terminate  an  agreement  with  a  network  adminis- 
trative organization  designated  for  an  area  established  under  clause 
(i),  the  Secretary  shall  develop  and  publish  in  the  Federal  Register 
standards,  criteria,  and  procedures  to  evaluate  an  applicant  organi- 
zation's capabilities  to  perform  (and,  in  the  case  of  an  organization 
with  which  such  an  agreement  is  in  effect,  actual  performance  of) 
the  responsibilities  described  in  paragraph  (2).  The  Secretary  shall 
evaluate  each  applicant  based  on  quality  and  scope  of  services  and 
may  not  accord  more  than  20  percent  of  the  weight  of  the  evaluation 
to  the  element  of  price. 

"(W  An  agreement  with  a  network  administrative  organization 
may  be  terminated  by  the  Secretary  only  if  he  finds,  after  applying 
such  standards  and  criteria,  that  the  organization  has  failed  to  per- 
form its  prescribed  responsibilities  effectively  and  efficiently.  If  such 
an  agreement  is  to  be  terminated,  the  Secretary  shall  select  a  succes- 
sor to  the  agreement  on  the  basis  of  competitive  bidding  and  in  a 
manner  that  provides  an  orderly  transition.  " 

(2)  Deadline  for  establishing  new  areas.— The  Secretary 
of  Health  and  Human  Services  shall  establish  end  stage  renal 
disease  network  areas,  pursuant  to  the  amendment  made  by 
paragraph  (1),  not  later  than  May  1,  1987.  The  Secretary  shall 
establish  network  administrative  organizations  for  such  areas 
by  not  later  than  July  1,  1987. 

(3)  Transition. — If  under  the  amendment  made  by  para- 
graph (1),  the  Secretary  designates  a  network  administrative  or- 
ganization for  an  area  which  was  not  previously  designated  for 
that  area,  the  Secretary  shall  offer  to  continue  to  fund  the  pre- 
viously designated  organization  for  that  area  for  a  period  of  30 
days  after  the  first  date  the  newly  designated  organization  as- 
sumes the  duties  of  a  network  administrative  organization  for 
that  area. 

(e)  Patient  Representation  on  Councils  and  Medical  Review 
Boards. — Subparagraph  (B)  of  subsection  (c)(1)  of  section  1881  of 
the  Social  Security  Act  is  amended  to  read  as  follows: 

"(B)  At  least  one  patient  representative  shall  serve  as  a  member  of 
each  network  council  and  each  medical  review  board.  ". 

(f)  Responsibilties  of  Network  Organizations. — Subsection 
(c)(2)  of  section  1881  of  such  Act  is  amended — 

(1)  in  subparagraph  (A),  by  inserting  before  the  semicolon  the 
following:  "and  the  participation  of  patients,  providers  of  serv- 
ices, and  renal  disease  facilities  in  vocational  rehabilitation 
programs"; 

(2)  in  subparagraph  (B),  by  inserting  before  the  first  semicolon 
the  following:  "and  with  respect  to  working  with  patients,  fa- 
cilities, and  providers  in  encouraging  participation  in  vocation- 
al rehabilitation  programs"; 

(3)  in  subparagraph  (D),  by  inserting  before  the  semicolon  the 
following:  "and  reporting  to  the  Secretary  on  facilities  and  pro- 
viders that  are  not  providing  appropriate  medical  care"; 

(4)  in  subparagraph  (E),  by  inserting  "and  encouraging  par- 
ticipation in  vocational  rehabilitation  programs"  after  "self- 
care  settings  and  transplantation  ";  and 
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(5)  by  redesignating  subparagraphs  (D)  and  (E)  as  subpara- 
graphs (G)  and  (H),  respectively,  and  inserting  after  subpara- 
graph (C)  the  following  new  subparagraphs: 

"(D)  implementing  a  procedure  for  evaluating  and  resolving 
patient  grievances; 

"(E)  conducting  on-site  reviews  of  facilities  and  providers  as 
necessary  (as  determined  by  a  medical  review  board  or  the  Sec- 
retary), utilizing  standards  of  care  established  by  the  network 
organization  to  assure  proper  medical  care; 

"(F)  collecting,  validating,  and  analyzing  such  data  as  are 
necessary  to  prepare  the  reports  required  by  subparagraph  (H) 
and  subsection  (g)  and  to  assure  the  maintenance  of  the  registry 
established  under  paragraph  (7);  ". 

(g)  Facility  Cooperation  With  Networks. — The  first  sentence  of 
subsection  (c)(3)  of  section  1881  of  such  Act  is  amended  by  inserting 
"or  to  follow  the  recommendations  of  the  medical  review  board" 
after  "consistently  failed  to  cooperate  with  network  plans  and 
goals". 

(h)  Intent  of  Congress  Respecting  Maximum  Use  of  Voca- 
tional Rehabilitation  Services. — The  first  sentence  of  subsection 
(c)(6)  of  section  1881  of  such  Act  is  amended  by  inserting  before  the 
period  the  following:  "and  that  the  maximum  practical  number  of 
patients  who  are  suitable  candidates  for  vocational  rehabilitation 
services  be  given  access  to  such  services  and  encouraged  to  return  to 
gainful  employment". 

(i)  National  End  Stage  Renal  Disease  Registry. — 

(1)  Establishment  of  registry. — Subsection  (c)  of  section 
1881  of  such  Act  is  further  amended  by  adding  at  the  end  the 
following  new  paragraph: 
"(7)  The  Secretary  shall  establish  a  national  end  stage  renal  dis- 
ease registry  the  purpose  of  which  shall  be  to  assemble  and  analyze 
the  data  reported  by  network  organizations,  transplant  centers,  and 
other  sources  on  all  end  stage  renal  disease  patients  in  a  manner 
that  will  permit — 

"(A)  the  preparation  of  the  annual  report  to  the  Congress  re- 
quired under  subsection  (g); 

"(B)  an  identification  of  the  economic  impact,  cost-effective- 
ness, and  medical  efficacy  of  alternative  modalities  of  treat- 
ment; 

"(C)  an  evaluation  with  respect  to  the  most  appropriate  allo- 
cation of  resources  for  the  treatment  and  research  into  the  cause 
of  end  stage  renal  disease; 

"(D)  the  determination  of  patient  mortality  and  morbidity 
rates,  and  trends  in  such  rates,  and  other  indices  of  quality  of 
care;  and 

"(E)  such  other  analyses  relating  to  the  treatment  and  man- 
agement of  end  stage  renal  disease  as  will  assist  the  Congress  in 
evaluating  the  end  stage  renal  disease  program  under  this  sec- 
tion. 

The  Secretary  shall  provide  for  such  coordination  of  data  collection 
activities,  and  such  consolidation  of  existing  end  stage  renal  disease 
data  systems,  as  is  necessary  to  achieve  the  purpose  of  such  registry, 
shall  determine  the  appropriate  location  of  the  registry,  and  shall 
provide  for  the  appointment  of  a  professional  advisory  group  to 
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assist  the  Secretary  in  the  formulation  of  policies  and  procedures 
relevant  to  the  management  of  such  registry.  ". 

(2)  Report. — The  Secretary  of  Health  and  Human  Services 
shall  submit  to  the  Congress,  no  later  than  April  1,  1987,  a  full 
report  on  the  progress  made  in  establishing  the  national  end 
stage  renal  disease  registry  under  the  amendment  made  by 
paragraph  (1)  and  shall  establish  such  registry  by  not  later 
than  January  1,  1988. 
(j)  Funding  of  ESRD  Network  Organizations. — 

(1)  In  general. — Subsection  (b)(7)  of  section  1881  of  the 
Social  Security  Act  is  amended  by  adding  at  the  end  the  follow- 
ing new  sentence:  "The  Secretary  shall  reduce  the  amount  of 
each  composite  rate  payment  under  this  paragraph  for  each 
treatment  by  50  cents  (subject  to  such  adjustments  as  may  be  re- 
quired to  reflect  modes  of  dialysis  other  than  hemodialysis)  and 
provide  for  payment  of  such  amount  to  the  network  administra- 
tive organization  (designated  under  subsection  (c)(1)(A)  for  the 
network  area  in  which  the  treatment  is  provided)  for  its  neces- 
sary and  proper  administrative  costs  incurred  in  carrying  out 
its  responsibilities  under  subsection  (c)(2). ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  treatment  furnished  on  or  after  January  1,  1987. 

(k)  Protocols  on  Reuse  of  Dialysis  Filters  and  Other  Dialy- 
sis Supplies. — 

(1)  Establishment  of  protocols. — Paragraph  (7)  of  subsec- 
tion (f)  of  section  1881  of  the  Social  Security  Act  is  amended  to 
read  as  follows: 

"(7)(A)  The  Secretary  shall  establish  protocols  on  standards  and 
conditions  for  the  reuse  of  dialyzer  filters  for  those  facilities  and 
providers  which  voluntarily  elect  to  reuse  such  filters. 

"(B)  With  respect  to  dialysis  services  furnished  on  or  after  Janu- 
ary 1,  1988,  no  dialysis  facility  may  reuse  dialysis  supplies  (other 
than  dialyzer  filters)  unless  the  Secretary  has  established  a  protocol 
with  respect  to  the  reuse  of  such  supplies  and  the  facility  follows 
the  protocol  so  established. 

"(C)  The  Secretary  shall  incorporate  protocols  established  under 
this  paragraph,  and  the  requirement  of  subparagraph  (B),  into  the 
requirements  for  facilities  prescribed  under  subsection  (b)(1)(A)  and 
failure  to  follow  such  a  protocol  or  requirement  subjects  such  a  fa- 
cility to  denial  of  participation  in  the  program  established  under 
this  section  and  to  denial  of  payment  for  dialysis  treatment  not  fur- 
nished in  compliance  with  such  a  protocol  or  in  violation  of  such 
requirement. ". 

(2)  Deadline. — The  Secretary  of  Health  and  Human  Services 
shall  establish  the  protocols  described  in  section  1881(f)(7)(A)  of 
the  Social  Security  Act  by  not  later  than  October  1,  1987. 

(I)  Effective  Date  for  Certain  Amendments. — The  amend- 
ments made  by  subsections  (e),  (f),  and  (g)  shall  apply  to  network  ad- 
ministrative organizations  designated  for  network  areas  established 
under  the  amendment  made  by  subsection  (d)(1). 

SEC.  9336.  VISION  CARE. 

(a)  Defining  Services  an  Optometrist  Can  Provide. — Clause 
(4)  of  section  1861(r)  of  the  Social  Security  Act  (42  U.S.C  1395x(r))  is 
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amended  to  read  as  follows:  "(4)  a  doctor  of  optometry,  but  only 
with  respect  to  the  provision  of  items  or  services  described  in  subsec- 
tion (s)  which  he  is  legally  authorized  to  perform  as  a  doctor  of  op- 
tometry by  the  State  in  which  he  performs  them,  or". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  services  furnished  on  or  after  April  1,  1987. 

SEC.  9337.  OCCUPATIONAL  THERAPY  SERVICES. 

(a)  Coverage. — Subparagraph  (C)  of  section  1832(a)(2)  of  the 
Social  Security  Act  (42  U.S.C.  1395k(a)(2))  is  amended  to  read  as  fol- 
lows: 

"(C)  outpatient  physical  therapy  services  (other  than  serv- 
ices to  which  the  second  sentence  of  section  1861(p)  applies) 
and  outpatient  occupational  therapy  services  (other  than 
services  to  which  such  sentence  applies  through  the  oper- 
ation of  section  1861(g));". 

(b)  Limitation  on  Payments. — Section  1833(g)  of  such  Act  (42 
U.S.C.  13951(g))  is  amended— 

(1)  by  striking  "next  to  last  sentence"  and  inserting  "second 
sentence",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"In  the  case  of  outpatient  occupational  therapy  services  which 
are  described  in  the  second  sentence  of  section  1861(p)  through 
the  operation  of  section  1861(g),  with  respect  to  expenses  in- 
curred in  any  calendar  year,  no  more  than  $500  shall  be  consid- 
ered as  incurred  expenses  for  purposes  of  subsections  (a)  and 
(b).". 

(c)  Certification  Standard. — (1)  Section  1835(a)(2)(C)  of  such 
Act  (42  U.S.C.  1395n(a)(2)(C))  is  amended— 

(A)  by  inserting  "or  outpatient  occupational  therapy  services" 
after  "outpatient physical  therapy  services", 

(B)  in  clause  (i),  by  inserting  "or  occupational  therapy  serv- 
ices, respectively,  "  after  "physical  therapy  services",  and 

(C)  in  clause  (ii),  by  inserting  "or  qualified  occupational  ther- 
apist, respectively,"  after  "qualified  physical  therapist". 

(2)  The  second  sentence  of  section  1835(a)  of  such  Act  and 
section  1866(e)  of  such  Act  (42  U.S.C  1395n(a),  1395cc(e))  are  each 
amended — 

(A)  by  inserting  "(or  meets  the  requirements  of  such  section 
through  the  operation  of  section  1861(g))"  after  "1861(p)(4)(A)" 
and  after  "1861(p)(4)(B)",  and 

(B)  by  inserting  "or  (through  the  operation  of  section  1861(g)) 
with  respect  to  the  furnishing  of  outpatient  occupational  ther- 
apy services"  after  "(as  therein  defined)". 

(d)  Definition  and  Inclusion  with  Other  Part  B  Services. — 
(1)  Section  1861  of  the  Social  Security  Act  (42  U.S.C.  1395x)  is 
amended  by  inserting  after  subsection  (f)  the  following  new  subsec- 
tion: 

"outpatient  occupational  therapy  services 

"(g)  The  term  'outpatient  occupational  therapy  services'  has  the 
meaning  given  the  term  'outpatient  physical  therapy  services '  in  sub- 
section (p),  except  that  'occupational7  shall  be  substituted  for  'physi- 
cal1 each  place  it  appears  therein.  ". 
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(2)  Section  1861(s)(2)(D)  of  such  Act  (42  U.S.C  1395x(s)(2)(D))  is 
amended  by  inserting  "and  outpatient  occupational  therapy  serv- 
ices" after  "outpatient physical  therapy  services". 

(3)  Section  1861(v)(5)(A)  of  such  Act  (42  U.S.C.  1395x(v)(5)(A))  is 
amended  by  inserting  "(including  through  the  operation  of  section 
1861(g))"  after  "section  186 Hp)". 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  expenses  incurred  for  outpatient  occupational  therapy  serv- 
ices furnished  on  or  after  July  1,  1987. 

SEC.  9338.  SERVICES  OF  A  PHYSICIAN  ASSISTANT. 

(a)  Services  Covered. — Section  1861(s)(2)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(s)(2)X  as  amended  by  section  9335(c)(1)  of  this 
subtitle,  is  amended — 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (I), 

(2)  by  adding  "and"  at  the  end  of  subparagraph  (J),  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 
"(K)(i)  services  which  would  be  physicians'  services  if  fur- 
nished by  a  physician  (as  defined  in  subsection  (r)(l))  and  which 
are  performed  by  a  physician  assistant  (as  defined  in  subsection 
(aa)(3))  under  the  supervision  of  a  physician  (as  so  defined)  in  a 
hospital,  skilled  nursing  facility,  or  intermediate  care  facility 
(as  defined  in  section  1905(c))  or  as  an  assistant  at  surgery  and 
which  the  physician  assistant  is  legally  authorized  to  perform 
by  the  State  in  which  the  services  are  performed,  and 

"(ii)  such  services  and  supplies  furnished  as  an  incident  to 
such  services  as  would  be  covered  under  subparagraph  (A)  if 
furnished  as  an  incident  to  a  physician  s  professional  service; ". 

(b)  Determination  of  Payment  Amount. — Section  1842(b)  of 
such  Act  (42  U.S.C.  1395u(b)),  as  amended  by  section  9333(b),  is 
amended~by  adding  at  the  end  the  following  new  paragraph: 

"(12)(A)  With  respect  to  services  described  in  section  1861(s)(2)(K) 
(relating  to  a  physician  assistant  acting  under  the  supervision  of  a 
physician) — 

"(i)  payment  under  this  part  may  only  be  made  on  an  assign- 
ment-related basis;  and 

(ii)  the  prevailing  charges  determined  under  paragraph  (3) 
shall  not  exceed — 

"(I)  in  the  case  of  services  performed  as  an  assistant  at 
surgery,  65  percent  of  the  amount  that  would  otherwise  be 
recognized  if  performed  by  a  physician  who  is  serving  as  an 
assistant  at  surgery,  or 

"(II)  in  other  cases,  the  applicable  percentage  (as  defined 
in  subparagraph  (B))  of  the  prevailing  charge  rate  deter- 
mined for  such  services  performed  by  physicians  who  are 
not  specialists. 

"(B)  In  subparagraph  (A)(ii)(II),  the  term  'applicable  percentage9 
means — 

"(i)  75  percent  in  the  case  of  services  performed  (other  than  as 
an  assistant  at  surgery)  in  a  hospital,  and 
"(ii)  85  percent  in  the  case  of  other  services. 
"(C)  Except  for  deductible  and  coinsurance  amounts  applicable 
under  section  1833,  any  person  who  knowingly  and  willfully  pre- 
sents, or  causes  to  be  presented,  to  an  individual  enrolled  under  this 
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part  a  bill  or  request  for  payment  for  services  described  in  section 
1861(s)(2)(K)  in  violation  of  subparagraph  (A)(i)  is  subject  to  a  civil 
monetary  penalty  of  not  to  exceed  $2,000  for  each  such  bill  or  re- 
quest Such  a  penalty  shall  be  imposed  in  the  same  manner  as  civil 
monetary  penalties  are  imposed  under  section  1128A  with  respect  to 
actions  described  in  subsection  (a)  of  that  section.  ". 

(c)  Payment  to  Employer. — The  first  sentence  of  section 
1842(b)(6)  of  such  Act  (42  U.S.C.  1395u(b)(6))  is  amended— 

(1)  by  striking  uexcept  that  payment  may  be  made  (A)(i)"  and 
inserting  "except  that  (A) payment  may  be  made  (i)"; 

(2)  by  striking  "or  (B)"  and  by  inserting  "(B)  payment  may  be 
made  ";  and 

(3)  by  inserting  before  the  period  at  the  end  the  following:  " 
and  (C)  in  the  case  of  services  described  in  section  1861(s)(2)(K) 
payment  shall  be  made  to  the  employer  of  the  physician  assist- 
ant involved". 

(d)  Reduction  in  Payment  To  Avoid  Duplicate  Payment.— Not- 
withstanding any  other  provision  of  taw,  the  Secretary  of  Health 
and  Human  Services  may  reduce  the  amount  of  payments  otherwise 
made  to  hospitals  and  skilled  nursing  facilities  under  title  XVIII  of 
the  Social  Security  Act,  so  as  to  eliminate  estimated  duplicate  pay- 
ments for  historical  or  current  costs  attributable  to  services  de- 
scribed in  section  1861(s)(2)(K)  of  such  Act  (for  which  payment  may 
be  made  under  the  amendments  made  by  this  section). 

(e)  Study  of  Payment  Rates. — The  Secretary  shall  report  to  Con- 
gress, by  not  later  than  April  1,  1988,  concerning  adjustments  to  the 
amount  of  payment  made,  under  part  B  of  title  XVIII  of  the  Social 
Security  Act,  for  services  described  in  section  1861(s)(2)(K)  of  such 
Act,  to  ensure  that  the  amount  of  such  payments  reflects  the  approx- 
imate cost  of  furnishing  the  services,  taking  into  account  compensa- 
tion costs  and  overhead  and  supervision  costs  attributable  to  physi- 
cian assistants. 

(f)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  to  services  furnished  on  or  after  January  1,  1987. 

SEC.  9339.  PAYMENT  FOR  CLINICAL  DIAGNOSTIC  LABORATORY  TESTS, 
(a)  Treatment  of  Hospital  Outpatient  Laboratories. — 

(1)  In  general. — Section  1833(h)  of  the  Social  Security  Act 
(42  U.S.C.  13951(h))  is  amended— 

(A)  in  paragraph  (1)(B),  by  striking  "hospital  laboratory'' 
and  inserting  "qualified  hospital  laboratory  (as  defined  in 
subparagraph  (D))"; 

(B)  in  paragraph  (1)(C) — 

(i)  in  the  first  sentence,  by  striking  "hospital  labora- 
tory" and  inserting  "qualified  hospital  laboratory  (as 
defined  in  subparagraph  (D))",  and  by  striking  ",  and 
ending  on  December  31,  1987",  and 

(ii)  by  striking  the  second  sentence; 

(C)  by  adding  at  the  end  of  paragraph  (1)  the  following 
new  subparagraph: 

"(D)  In  this  subsection,  the  term  'qualified  hospital  laboratory' 
means  a  hospital  laboratory  which  provides  some  clinical  diagnostic 
laboratory  tests  24  hours  a  day  in  order  to  serve  a  hospital  emergen- 
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cy  room  which  is  available  to  provide  services  24  hours  a  day  and  7 
days  a  week.  ";  and 

(D)  in  paragraph  (2),  by  striking  ''hospital  laboratory" 
and  inserting  "qualified  hospital  laboratory  fas  defined  in 
paragraph  (1)(D))". 
(2)  Effective  date. — The  amendments  made  by  this  subsec- 
tion apply  to  clinical  diagnostic  laboratory  tests  performed  on 
or  after  January  1,  1987. 

(b)  Delaying  for  2  Years  Requirement  of  National  Fee 
Schedule. — 

(1)  In  general.— Section  1833(h)(1)(B)  of  such  Act  is  amended 
by  striking  "1987"  and  "1988"  and  inserting  "1989"  and 
"1990",  respectively. 

(2)  Conforming  amendment. — Section  1833(h)(2)  of  such  Act 
is  amended  by  striking  "(or,  effective  January  1,  1988,  for  the 
United  States)". 

(3)  Report. — The  Secretary  of  Health  and  Human  Services 
shall  report  to  Congress,  by  not  later  than  April  1,  1988,  on  the 
advisability  and  feasibility  of  and  methodology  for,  establish- 
ing national  fee  schedules  for  payment  for  clinical  diagnostic 
laboratory  tests  under  section  1833(h)  of  the  Social  Security  Act. 

(c)  Payment  for  Time  and  Travel  Costs  To  Collect  Samples 
From  Certain  Immobile  Beneficiaries.— 

(1)  In  general.— Section  1833(h)(3)  of  such  Act  is  amended— 

(A)  by  inserting  "(A)"  after  "provide  for  and  establish", 
and 

(B)  by  inserting  before  the  period  at  the  end  the  follow- 
ing: ",  and  (B)  a  fee  to  cover  the  transportation  and  person- 
nel expenses  for  trained  personnel  to  travel  to  the  location 
of  an  individual  to  collect  the  sample,  except  that  such  a 
fee  may  be  provided  only  with  respect  to  an  individual  who 
is  homebound  or  an  inpatient  in  an  inpatient  facility  (other 
than  a  hospital)". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  samples  collected  on  or  after  January  1,  1987. 

(d)  State  Standards  for  Directors  of  Clinical  Laborato- 
ries.— 

(1)  In  general. — If  a  State  (as  defined  for  purposes  of  title 
XVIII  of  the  Social  Security  Act)  provides  for  the  licensing  or 
other  standards  with  respect  to  the  operation  of  clinical  labora- 
tories (including  such  laboratories  in  hospitals)  in  the  State 
under  which  such  a  laboratory  may  be  directed  by  an  individ- 
ual with  certain  qualifications,  nothing  in  such  title  shall  be 
construed  as  authorizing  the  Secretary  of  Health  and  Human 
Services  to  require  such  a  laboratory,  as  a  condition  of  payment 
or  participation  under  such  title,  to  be  directed  by  an  individ- 
ual with  other  qualifications. 

(2)  Effective  date. — Paragraph  (1)  shall  take  effect  on  Janu- 
ary I  1987. 

(e)  Extension  of  Moratorium  on  Laboratory  Payment  Dem- 
onstration.— Section  9204(a)  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  is  amended  by  striking  "January  1, 
1987"  and  inserting  "January  1,  1988". 
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SEC.  9340.  PAYMENT  FOR  PARENTERAL  AND  ENTERAL  NUTRITION  SUP- 
PLIES  AND  EQUIPMENT. 

The  Secretary  of  Health  and  Human  Services  shall  apply  the 
sixth  sentence  of  section  1842(b)(3)  of  the  Social  Security  Act  to  pay- 
ment— 

(1)  for  enteral  nutrition  nutrients,  supplies,  and  equipment 
and  parenteral  nutrition  supplies  and  equipment  furnished  on 
or  after  January  1,  1987,  and 

(2)  for  parenteral  nutrition  nutrients  furnished  on  or  after  Oc- 
tober I  1987. 

SEC.  9341.  CHANGING  MEDICARE  APPEAL  RIGHTS. 

(a)  Review  of  Part  B  Determinations.— (1)  Section  1869  of  the 
Social  Security  Act  (42  U.S.C.  1395 ff)  is  amended— 

(A)  by  inserting  "or  part  B"  in  subsection  (a)  after  "amount  of 
benefits  under  part  A  ", 

(B)  by  inserting  "or  part  B"  in  subsection  (b)(1)(C)  after  "part 
A  ", 

(C)  by  amending  paragraph  (2)  of  subsection  (b)  to  read  as  fol- 
lows: 

"(2)  Notwithstanding  paragraph  (1)(C),  in  the  case  of  a  claim  aris- 
ing— 

"(A)  under  part  A,  a  hearing  shall  not  be  available  to  an  in- 
dividual under  paragraph  (IXC)  if  the  amount  in  controversy  is 
less  than  $100  and  judicial  review  shall  not  be  available  to  the 
individual  under  that  paragraph  if  the  amount  in  controversy 
is  less  than  $1,000;  or 

"(B)  under  part  B,  a  hearing  shall  not  be  available  to  an  in- 
dividual under  paragraph  (IXC)  if  the  amount  in  controversy  is 
less  than  $500  and  judicial  review  shall  not  be  available  to  the 
individual  under  that  paragraph  if  the  aggregate  amount  in 
controversy  is  less  than  $1,000. 
In  determining  the  amount  in  controversy,  the  Secretary,  under  reg- 
ulations, shall  allow  two  or  more  claims  to  be  aggregated  if  the 
claims  involve  the  delivery  of  similar  or  related  services  to  the  same 
individual  or  involve  common  issues  of  law  and  fact  arising  from 
services  furnished  to  two  or  more  individuals.  "  and 

(D)  by  adding  at  the  end  the  following  new  paragraphs: 
"(3)  Review  of  any  national  coverage  determination  under  section 

1862(a)(1)  respecting  whether  or  not  a  particular  type  or  class  of 
items  or  services  is  covered  under  this  title  shall  be  subject  to  the 
following  limitations: 

"(A)  Such  a  determination  shall  not  be  reviewed  by  any  ad- 
ministrative law  judge. 

"(B)  Such  a  determination  shall  not  be  held  unlawful  or  set 
aside  on  the  ground  that  a  requirement  of  chapter  5  of  title  5, 
United  States  Code,  or  section  1871(b),  relating  to  publication  in 
the  Federal  Register  or  opportunity  for  public  comment,  was  not 
satisfied. 

"(C)  In  any  case  in  which  a  court  determines  that  the  record 
is  incomplete  or  otherwise  lacks  adequate  information  to  sup- 
port the  validity  of  the  determination,  it  shall  remand  the 
matter  to  the  Secretary  for  additional  proceedings  to  supple- 
ment the  record  and  the  court  may  not  determine  that  an  item, 
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or  service  is  covered  except  upon  review  of  the  supplemented 
record. 

"(4)  A  regulation  or  instruction  which  relates  to  a  method  for  de- 
termining the  amount  of  payment  under  part  B  and  which  was  ini- 
tially issued  before  January  1,  1981,  shall  not  be  subject  to  judicial 
review. ". 

(2)  Section  1842(b)(3)(C)  of  such  Act  (42  U.S.C.  1395u(b)(3)(C))  is 
amended  by  striking  "$100  or  more"  and  inserting  "at  least  $100, 
but  not  more  than  $500". 

(3)  Section  1879(d)  of  such  Act  (42  U.S.C.  1395pp(d))  is  amended  by 
striking  "section  1869(b)"  and  all  that  follows  through  "part  B)" 
and  inserting  "sections  1869(b)  and  1842(b)(3)(C)  (as  may  be  applica- 
ble)". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  items  and  services  furnished  on  or  after  January  1, 
1987. 

SEC.  9342.  ALZHEIMER'S  DISEASE  DEMONSTRATION  PROJECTS. 

(a)  Demonstration  Projects. — The  Secretary  of  Health  and 
Human  Services  (in  this  section  referred  to  as  the  "Secretary")  shall 
conduct  at  least  5  (and  not  more  than  10)  demonstration  projects  to 
determine  the  effectiveness,  cost,  and  impact  on  health  status  and 
functioning  of  providing  comprehensive  services  for  individuals  en- 
titled to  benefits  under  title  XVIII  of  the  Social  Security  Act  (in 
this  section  referred  to  as  "medicare  beneficiaries")  who  are  victims 
of  Alzheimer's  disease  or  related  disorders. 

(b)  Services  Under  Demonstration  Projects. — The  services 
provided  under  demonstration  projects  must  be  designed  to  meet  the 
specific  needs  of  Alzheimer's  disease  patients  and  may  include — 

(1)  case  management  services, 

(2)  home  and  community-based  services, 

(3)  mental  health  services, 

(4)  outpatient  drug  therapy, 

(5)  respite  care  and  other  supportive  services  and  counseling 
for  family, 

(6)  adult  day  care  services,  and 

(7)  other  in-home  services. 

(c)  Conduct  of  Projects. — The  demonstration  projects  shall — 

(1)  each  be  conducted  over  a  period  of  3  years; 

(2)  provide  each  medicare  beneficiary  with  a  comprehensive 
medical  and  mental  status  evaluation  upon  entering  the  project 
and  at  discharge, 

(3)  be  conducted  by  an  entity  which  either  directly  or  by  con- 
tract is  able  to  provide  such  comprehensive  evaluations  and  the 
additional  services  (described  in  subsection  (b))  covered  by  the 
project; 

(4)  be  conducted  in  sites  which  are  chosen  so  as  to  be  geo- 
graphically diverse  and  located  in  States  with  a  high  propor- 
tion of  medicare  beneficiaries  and  in  areas  readily  accessible  to 
a  significant  number  of  medicare  beneficiaries;  and 

(5)  involve  community  outreach  efforts  at  each  site  to  enroll 
the  maximum  number  of  medicare  beneficiaries  in  each  project. 

(d)  Evaluation  and  Reports. — The  Secretary  shall  provide  for 
an  evaluation  of  the  demonstration  projects  and  shall  submit  to  the 
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Committees  on  Energy  and  Commerce  and  Ways  and  Means  of  the 
House  of  Representatives  and  the  Committee  on  Finance  of  the 
Senate — 

(1)  a  preliminary  report  during  the  third  year  of  the  projects, 
which  report  shall  include  a  description  of  the  sites  at  which 
the  projects  are  being  conducted  and  the  services  being  provided 
at  the  different  sites,  and 

(2)  a  final  report  upon  completion  of  the  projects,  which 
report  shall  include  recommendations  for  appropriate  legisla- 
tive changes. 

(f)  Funding— Expenditures  (not  to  exceed  $40,000,000  for  the 
projects  and  $2,000,000  for  the  evaluation  of  the  projects)  made  for 
the  demonstration  projects  shall  be  made  from  the  Federal  Supple- 
mentary Medical  Insurance  Trust  Fund  (established  by  section  1841 
of  the  Social  Security  Act).  Grants  and  payments  under  contracts 
may  be  made  either  in  advance  or  by  way  of  reimbursement,  as  may 
be  determined  by  the  Secretary,  and  shall  be  made  in  such  install- 
ments and  on  such  conditions  as  the  Secretary  finds  necessary  to 
carry  out  the  purpose  of  this  section. 

(g)  Waiver  of  Medicare  Requirements. — The  Secretary  shall 
waive  compliance  with  the  requirements  of  title  XVIII  of  the  Social 
Security  Act  to  the  extent  and  for  the  period  the  Secretary  finds  nec- 
essary for  the  conduct  of  the  demonstration  projects. 

SEC.  9343.  PA  YMENTS  FOR  AMBULA  TORY  SURGERY. 

(a)  Amounts  Payable;  Annual  Updating. — 

(1)(A)  Section  1833(a)(4)  of  the  Social  Security  Act  (42  U.S.C. 
13951(a)(4))  is  amended  to  read  as  follows: 

"(4)  in  the  case  of  facility  services  described  in  section 
1832(a)(2)(F),  and  outpatient  hospital  facility  services  furnished 
in  connection  with  surgical  procedures  specified  by  the  Secre- 
tary pursuant  to  section  1833(i)(l)(A),  the  applicable  amount  as 
determined  under  paragraph  (2)  or  (3)  of  subsection  (i).  ". 

(B)  Section  1833(i)  of  such  Act  (42  U.S.C.  1395KV)  is  amended 
by  redesignating  paragraphs  (3)  and  (4)  as  paragraphs  (4)  and 
(5),  respectively,  and  inserting  after  paragraph  (2)  the  following 
new  paragraph: 

"(3)(A)  The  aggregate  amount  of  the  payments  to  be  made  under 
this  part  for  outpatient  hospital  facility  services  furnished  in  con- 
nection with  surgical  procedures  specified  under  paragraph  (1)(A)  in 
a  cost  reporting  period  shall  be  equal  to  the  lesser  of— 

"(i)  the  amount  determined  with  respect  to  such  services 
under  subsection  (a)(2)(B);  or 

"(ii)  the  blend  amount  (described  in  subparagraph  (B)). 
"(B)(i)  The  blend  amount  for  a  cost  reporting  period  is  the  sum 
of- 

"(I)  the  cost  proportion  (as  defined  in  clause  (H)(1))  of  the 
amount  described  in  subparagraph  (A)(i),  and 

"(ID  the  ASC  proportion  (as  defined  in  clause  (ii)(ID)  of  80 
percent  of  the  standard  overhead  amount  payable  with  respect 
to  the  same  surgical  procedure  as  if  it  were  provided  in  an  am- 
bulatory surgical  center  in  the  same  area,  as  determined  under 
paragraph  (2)(A). 
"(ii)  In  this  paragraph: 
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"(I)  The  term  'cost  proportion'  means  75  percent  for  cost  re- 
porting periods  beginning  in  fiscal  year  1988,  and  50  percent  for 
other  cost  reporting  periods. 

"(II)  The  term  ASC  proportion '  means  25  percent  for  cost  re- 
porting periods  beginning  in  fiscal  year  1988,  and  50  percent  for 
other  cost  reporting  periods.  ". 

(2)  Conforming  amendment— Section  1833(b)(3)  of  such  Act 
is  amended  by  striking  "or  (i)(4)"  and  inserting  in  lieu  thereof 
uor(i)(5)". 

(b)  Updating  ASC  Rates — 

(1)  Rate  update. — Subparagraphs  (A)  and  (B)  of  section 
1833(i)(2)  of  such  Act  are  each  amended  by  striking  "shall  be 
reviewed  periodically"  and  inserting  in  lieu  thereof  "shall  be  re- 
viewed and  updated  not  later  than  July  1,  1987,  and  annually 
thereafter". 

(2)  ASC  list  update.— Section  1833(0(1)  of  such  Act  is 
amended  by  adding  at  the  end  (after  and  below  subparagraph 
(B))  the  following: 

"The  lists  of  procedures  established  under  subparagraphs  (A)  and 
1  (B)  shall  be  reviewed  and  updated  not  less  often  than  every  2 
years. ". 

(c)  Preventing  Unbundling  of  Hospital  Outpatient  Serv- 
ices.— 

(1)  Section  1862(a)(W  of  such  Act  (42  U.S.C.  1395y(a)(W)  is 
amended  by  striking  "inpatient"  and  inserting  "patient". 

(2)  Section  1866(a)(1)(H)  of  such  Act  (42  U.S.C.  1395cc(a)(l)(H)) 
is  amended — 

(A)  by  striking  "inpatient  hospital",  and 

(B)  by  striking  "an  inpatient"  and  inserting  "a  patient". 

(3)  Section  1866  of  such  Act  (42  U.S.C.  1395cc)  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(g)  Except  as  permitted  under  subsection  (a)(2),  any  person  who 
knowingly  and  willfully  presents,  or  causes  to  be  presented,  a  bill  or 
request  for  payment  for  a  hospital  outpatient  service  for  which  pay- 
ment may  be  made  under  part  B  and  such  bill  or  request  violates  an 
arrangement  under  subsection  (a)(1)(H),  is  subject  to  a  civil  mone- 
tary penalty  of  not  to  exceed  $2,  000.  Such  a  penalty  shall  be  imposed 
in  the  same  manner  as  civil  monetary  penalties  are  imposed  under 
section  1128A  with  respect  to  actions  described  in  subsection  (a)  of 
that  section. ". 

(d)  PRO  Review.— 

(1)  Section  1154(a)(1)  of  the  Social  Security  Act  (42  U.S.C 
1320c-3(a)(l))  is  amended  by  inserting  "and  subject  to  the  re- 
quirements of  subsection  (d)"  after  "subject  to  the  terms  of  the 
contract". 

(2)  Section  1154  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(d)  Each  contract  under  this  part  shall  require  that  the  utiliza- 
tion and  quality  control  peer  review  organizations  review  responsi- 
bility pursuant  to  subsection  (a)(1)  will  include  review  of  all  ambu- 
latory surgical  procedures  specified  pursuant  to  section  1833(i)(l)(A) 
which  are  performed  in  the  area,  or,  at  the  discretion  of  the  Secre- 
tary (and  except  as  provided  in  section  1164(b)(4))  a  sample  of  such 
procedures. ". 
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(e)  Coinsurance  and  Deductible  To  Apply  Without  Regard  To 
Setting  of  Ambulatory  Surgery. — 

(1)  Clauses  (i)  and  (ii)  of  section  1832(a)(2)(F)  of  the  Social  Se- 
curity Act  (42  U.S.C.  1395k(a)(2)(F))  are  each  amended  by  insert- 
ing "standard  overhead"  before  "amount". 

(2) (A)  Section  1833(b)  of  such  Act  (42  U.S.C.  13951(b))  is 
amended  by  striking  paragraph  (3)  and  redesignating  para- 
graphs (4)  and  (5)  as  paragraphs  (3)  and  (41 

(B)  Subparagraphs  (A)  and  (B)  of  section  1833(i)(2)  of  such  Act 
are  each  amended  by  inserting  "80  percent  of"  before  "a  stand- 
ard overhead  amount". 

(f)  Development  of  Prospective  Payment  Methodology  for 
Outpatient  Hospital  Services. — Section  1135  of  the  Social  Securi- 
ty Act  (42  U.S.C.  1320b-5)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 

"(d)(1)  The  Secretary  shall  develop  a  fully  prospective  payment 
system  for  ambulatory  surgical  procedures  performed  on  patients  in 
hospitals  on  an  outpatient  basis. 

"(2)  The  system  shall,  to  the  extent  practicable,  provide  for  an  all- 
inclusive  payment  rate  for  ambulatory  surgical  procedures  per- 
formed on  patients  in  hospitals  on  an  outpatient  basis,  which  rate 
encompases  payment  for  facility  services  and  all  medical  and  other 
health  services,  other  than  physicians '  services,  commonly  furnished 
in  connection  with  such  procedures. 

"(3)  The  system  shall  provide  for  appropriate  payment  rates  with 
respect  to  such  procedures. 

"(4)  Such  rates  shall  take  into  account  at  least  the  following  con- 
siderations: 

"(A)  The  costs  of  hospitals  providing  ambulatory  surgical  pro- 
cedures. 

"(B)  The  costs  under  this  title  of  payment  for  such  procedures 
performed  in  ambulatory  surgical  centers. 

"(C)  The  extent  to  which  any  differences  in  such  costs  are  jus- 
tifiable. 

"(5)  The  Secretary  shall  submit  to  Congress — 

"(A)  an  interim  report  on  the  development  of  the  system  by 
April  1,  1988,  and 

"(B)  a  final  report  on  such  system  by  April  1,  1989. 
The  report  under  subparagraph  (B)  shall  include  recommendations 
concerning  the  implementation  of  the  payment  system  for  ambulato- 
ry surgical  procedures  performed  on  or  after  October  1,  1989. 

"(6XA)  The  Secretary  shall  develop  a  model  system  for  the  pay- 
ment for  outpatient  hospital  services  other  than  ambulatory  surgery. 

"(B)  The  Secretary  shall  submit  to  Congress  a  report  on  the  model 
payment  system  under  subparagraph  (A)  by  January  1,  1991. ". 

(g)  Reporting  of  OPD  Services  Using  HCPCS.—Not  later  than 
July  1,  1987,  each  fiscal  intermediary  which  processes  claims  under 
part  B  of  title  XVIII  of  the  Social  Security  Act  shall  require  hospi- 
tals, as  a  condition  of  payment  for  outpatient  hospital  services 
under  that  part,  to  report  claims  for  payment  for  such  services 
under  such  part  using  a  HCFA  Common  Procedure  Coding  System. 

(h)  Effective  Dates. — 

(1)  The  amendments  made  by  subsection  (a)(1)  shall  apply  to 
cost  reporting  periods  beginning  on  or  after  October  1,  1987. 
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(2)  The  amendments  made  by  subsections  (b)(1)  and  (d)  shall 
apply  to  services  furnished  after  June  30,  1987. 

(3)  The  Secretary  of  Health  and  Human  Services  shall  first 
provide,  under  the  amendment  made  by  subsection  (b)(2),  for  the 
review  and  update  of  procedure  lists  within  6  months  after  the 
date  of  the  enactment  of  this  Act 

(4)  The  amendments  made  by  subsection  (c)  shall  apply  to 
contracts  entered  into  or  renewed  after  January  1,  1987. 

SEC.  9344.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PARTE. 

(a)  Additional  Members  for  Physician  Payment  Review  Com- 
mission.— 

(1)  2  additional  members. — Section  1845(a)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1 395 w- 1(a)(2))  is  amended  by  striking 
"11  individuals"  and  inserting  "13  individuals". 

(2)  Appointment  of  additional  members. — The  Director  of 
the  Congressional  Office  of  Technology  Assessment  shall  ap- 
point the  two  additional  members  of  the  Physician  Payment 
Review  Commission,  as  required  by  the  amendment  made  by 
paragraph  (1),  no  later  than  60  days  after  the  date  of  the  enact- 
ment of  this  Act,  for  terms  of  3  years,  except  that  the  Director 
may  provide  initially  for  such  terms  as  will  insure  that  (on  a 
continuing  basis)  the  terms  of  no  more  than  five  members  expire 
in  any  one  year. 

(b)  Effective  Date  of  Voluntary  Disenrollment  From  Medi- 
care.— 

(1)  In  general. — The  second  and  sixth  sentences  of  section 
1838(b)  of  the  Social  Security  Act  (42  U.S.C.  1395p(b))  are  each 
amended  by  striking  "calendar  quarter  following  the  calendar 
quarter"  and  inserting  "month  following  the  month". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  notices  filed  on  or  after  July  1,  1987. 

(c)  Study  on  Prospective  Payment  of  Radiology,  Anesthesia, 
and  Pathology  Services  to  Hospital  Inpatients. — The  Secretary 
of  Health  and  Human  Services  shall  study  and  report  to  Congress 
by  July  1,  1987,  concerning  the  design  and  implementation  of  a  pro- 
spective payment  system  for  payment,  under  part  B  of  title  XVIII  of 
the  Social  Security,  for  radiology,  anesthesia,  and  pathology  services 

\  furnished  to  hospital  inpatients.  Such  report  shall  include  data, 
J  from  a  representative  sample,  showing,  for  discharges  classified 
I  within  each  diagnosis-related  group,  the  distribution  of  total  reason- 
able charges  and  costs  for  each  inpatient  discharge  for  such  services. 

(d)  Preventive  Health  Services  Demonstration  Program. — 
Effective  as  if  included  in  section  9314  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  when  such  section  was  enacted, 
such  section  is  amended — 

(1)  in  subsection  (c)(2),  by  inserting  "(at  least  one  of  which 
shall  serve  a  rural  area)"  after  "five  sites",  and 

(2)  by  striking  the  last  sentence  of  subsection  (f)  and  inserting 
the  following:  "Funding  for  the  administrative  costs  of  the 
demonstration  program  shall  not  exceed  $5,900,000  over  the  du- 
ration of  the  program. ". 
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Part  4 — Improved  Review  of  Quality  by  Peer  Review 
Organiza  tions 

SEC.  9351.  PRO  REVIEW  OF  HOSPITAL  DENIAL  NOTICES. 
'    (a)  In  General. — Section  1154  of  the  Social  Security  Act  (42 
U.S.C.  1320c-3),  as  amended  by  section  9343(dX2)  of  this  subtitle,  is 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(e)(1)  If- 

"(A)  a  hospital  has  determined  that  a  patient  no  longer  re- 
quires inpatient  hospital  care,  and 

"(B)  the  attending  physician  has  agreed  with  the  hospitals 
determination, 

the  hospital  may  provide  the  patient  (or  the  patients  representative) 
with  a  notice  (meeting  conditions  prescribed  by  the  Secretary  under 
section  1879)  of  the  determination. 
"(2)If- 

"(A)  a  hospital  has  determined  that  a  patient  no  longer  re- 
quires inpatient  hospital  care,  but 

"(B)  the  attending  physician  has  not  agreed  with  the  hospi- 
tals determination, 
the  hospital  may  request  the  appropriate  peer  review  organization  to 
review  under  subsection  (a)  the  validity  of  the  hospitals  determina- 
tion. 

"(3)(A)  If  a  patient  (or  a  patients  representative) — 

"(i)  has  received  a  notice  under  paragraph  (1),  and 
"(ii)  requests  the  appropriate  peer  review  organization  to 
review  the  determination, 
then,  the  organization  shall  conduct  a  review  under  subsection  (a)  of 
the  validity  of  the  hospitals  determination  and  shall  provide  notice 
(by  telephone  and  in  writing)  to  the  patient  or  representative  and 
the  hospital  and  attending  physician  involved  of  the  results  of  the 
review.  Such  review  shall  be  conducted  regardless  of  whether  or  not 
the  hospital  will  charge  for  continued  hospital  care  or  whether  or 
not  the  patient  will  be  liable  for  payment  for  such  continued  care. 

"(B)  If  a  patient  (or  a  patients  representative)  requests  a  review 
under  subparagraph  (A)  while  the  patient  is  still  an  inpatient  in  the 
hospital  and  not  later  than  noon  of  the  first  working  day  after  the 
date  the  patient  receives  the  notice  under  paragraph  (1),  then — 

"(i)  the  hospital  shall  provide  to  the  appropriate  peer  review 
organization  the  records  required  to  review  the  determination 
by  the  close  of  business  of  such  first  working  day,  and 

"(ii)  the  peer  review  organization  must  provide  the  notice 
under  subparagraph  (A)  by  not  later  than  one  full  working  day 
after  the  date  the  organization  has  received  the  request  and 
such  records. 
"(4)If- 

"(A)  a  request  is  made  under  paragraph  (3)(A)  not  later  than 
noon  of  the  first  working  day  after  the  date  the  patient  (or  pa- 
tients representative)  receives  the  notice  under  paragraph  (1), 
and 

"(B)  the  conditions  described  in  section  1879(a)(2)  with  respect 
to  the  patient  or  representative  are  met, 
the  hospital  may  not  charge  the  patient  for  inpatient  hospital  serv- 
ices furnished  before  noon  of  the  day  after  the  date  the  patient  or 


179 


representative  receives  notice  of  the  peer  review  organization's  deci- 
sion. 

"(5)  In  any  review  conducted  under  paragraph  (2)  or  (3),  the  orga- 
nization shall  solicit  the  views  of  the  patient  involved  (or  the  pa- 
tient's representative). " 

(b)  Effective  Date. — (1)  Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  apply  to  denial  notices  fur- 
nished by  hospitals  to  individuals  on  or  after  the  first  day  of  the 
first  month  that  begins  more  than  30  days  after  the  date  of  the  en- 
actment of  this  Act. 

(2)  Section  1154(e)(4)  of  the  Social  Security  Act  (as  added  by  the 
amendment  made  by  subsection  (a))  shall  take  effect  on  the  date  of 
the  enactment  of  this  Act. 

SEC.  9352.  PRO  REVIEW  OF  INPATIENT  HOSPITAL  SERVICES  AND  EARLY 
READMISSION  CASES. 

(a)  Timely  Provision  of  Hospital  Information. — (1)  Section 
1153  of  the  Social  Security  Act  (42  U.S.C.  1320c-2)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(g)  The  Secretary  shall  provide  that  fiscal  intermediaries  furnish 
to  peer  review  organizations,  each  month  on  a  timely  basis,  data 
necessary  to  initiate  the  review  process  under  section  1154(a)  on  a 
timely  basis.  If  the  Secretary  determines  that  a  fiscal  intermediary 
is  unable  to  furnish  such  data  on  a  timely  basis,  the  Secretary  shall 
require  the  hospital  to  do  so. ". 

(2)  Section  1816(a)  of  such  Act  (42  U.S.C.  1395h(a))  is  amended  by 
adding  at  the  end  the  following:  As  used  in  this  title  and  part  B  of 
title  XI,  the  term  'fiscal  intermediary'  means  an  agency  or  organiza- 
tion with  a  contract  under  this  section. ". 

(b)  Requiring  Review  of  Early  Readmission  Cases. — Section 
1154(a)  of  such  Act  (42  U.S.C.  1320c-3(a)X  as  amended  by  section 
9401(a)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of 
1985,  is  amended  by  adding  at  the  end  the  following  new  para- 
graph: 

"(13)  Notwithstanding  paragraph  (4),  the  organization  shall 
perform  the  review  described  in  paragraph  (1)  with  respect  to 
early  readmission  cases  to  determine  if  the  previous  inpatient 
hospital  services  and  the  post-hospital  services  met  professional- 
ly recognized  standards  of  health  care.  Such  reviews  may  be 
performed  on  a  sample  basis  if  the  organization  and  the  Secre- 
tary determine  it  to  be  appropriate.  In  this  paragraph,  an  'early 
readmission  case'  is  a  case  in  which  an  individual,  after  dis- 
charge from  a  hospital,  is  readmitted  to  a  hospital  less  than  31 
days  after  the  date  of  the  most  recent  previous  discharge.  " 

(c)  Effective  Dates. — (1)  The  Secretary  of  Health  and  Human 
Services  shall  implement  the  amendment  made  by  subsection  (a)  not 
later  than  6  months  after  the  date  of  the  enactment  of  this  Act. 

(2)  The  amendment  made  by  subsection  (b)  shall  apply  to  contracts 
entered  into  or  renewed  on  or  after  January1  1,  1987,  except  that  in 
applying  such  amendment  before  January  1,  1989,  the  term  "post- 
hospital  services"  does  not  include  physicians'  services,  other  than 
physicians '  services  furnished  in  a  hospital,  other  inpatient  facility, 
ambulatory  surgical  center,  or  rural  health  clinic. 
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SEC.  9353.  PRO  REVIEW  OF  QUALITY  OF  CARE. 

(a)  Requiring  PRO  Review  of  Quality  of  Care. — 

(1)  Allocation  of  funds  for  quality  care  review. — Sec- 
tion 1154(a)(4)  of  the  Social  Security  Act  (42  U.S.C.  1320c- 
3(a)(4))  is  amended  by  adding  at  the  end  the  following:  "Each 
peer  review  organization  shall  provide  that  a  reasonable  propor- 
tion of  its  activities  are  involved  with  reviewing,  under  para- 
graph (1)(B),  the  quality  of  services  and  that  a  reasonable  allo- 
cation of  such  activities  is  made  among  the  different  cases  and 
settings  (including  post-acute-care  settings,  ambulatory  settings, 
and  health  maintenance  organizations).  In  establishing  such  al- 
location, the  organization  shall  consider  (i)  whether  there  is 
reason  to  believe  that  there  is  a  particular  need  for  reviews  of 
particular  cases  or  settings  because  of  previous  problems  regard- 
ing quality  of  care,  (ii)  the  cost  of  such  reviews  and  the  likely 
yield  of  such  reviews  in  terms  of  number  and  seriousness  of 
quality  of  care  problems  likely  to  be  discovered  as  a  result  of 
such  reviews,  and  (Hi)  the  availability  and  adequacy  of  alterna- 
tive quality  review  and  assurance  mechanisms. ". 

(2)  Requiring  review  of  health  maintenance  organiza- 
tions and  competitive  medical  plans. — Such  section  is  fur- 
ther amended— 

(A)  by  inserting  "(A)"  after  "(4)"; 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  The  contract  of  each  organization  shall  provide  for  the 
review  of  services  (including  both  inpatient  and  outpatient  services) 
provided  by  eligible  organizations  pursuant  to  a  contract  under  sec- 
tion 1876  for  the  purpose  of  determining  whether  the  quality  of  such 
services  meets  professionally  recognized  standards  of  health  care,  in- 
cluding whether  appropriate  health  care  services  have  not  been  pro- 
vided or  have  been  provided  in  inappropriate  settings.  The  previous 
sentence  shall  not  apply  with  respect  to  a  contract  year  if  another 
entity  has  been  awarded  a  contract  under  subparagraph  (C). "; 

(C)  by  adding  at  the  end  of  such  subparagraph  the  fol- 
lowing: "Under  the  contract  the  level  of  effort  expended  by 
the  organization  on  reviews  under  this  subparagraph  shall 
be  equivalent,  on  a  per  enrollee  basis,  to  the  level  of  effort 
expended  by  the  organization  on  utilization  and  quality  re- 
views performed  with  respect  to  individuals  not  enrolled 
with  an  eligible  organization. ";  and 

(D)  by  adding  at  the  end  the  following  additional  new 
subparagraph: 

"(C)  The  Secretary  may  provide,  by  contract  under  competitive  pro- 
curement procedures  on  a  State-by-State  basis  in  up  to  25  States,  for 
the  review  described  in  subparagraph  (B)  by  an  appropriate  entity 
(which  may  be  a  peer  review  organization  described  in  that  subpara- 
graph). In  selecting  among  States  in  which  to  conduct  such  competi- 
tive procurement  procedures,  the  Secretary  may  not  select  States 
which,  as  a  group,  have  more  than  50  percent  of  the  total  number  of 
individuals  enrolled  with  eligible  organizations  under  section  1876. 
Under  a  contract  with  an  entity  under  this  subparagraph — 
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"(i)  the  entity  must  be,  or  must  meet  all  the  requirements 
under  section  1152  to  be,  a  utilization  and  quality  control  peer 
review  organization, 

"(ii)  the  contract  must  meet  the  requirement  of  section 
1153(b)(3),  and 

"(Hi)  the  level  of  effort  expended  under  the  contract  shall  be, 
to  the  extent  practicable,  not  less  than  the  level  of  effort  that 
would  otherwise  be  required  under  the  third  sentence  of  sub- 
paragraph (B)  if  this  subparagraph  did  not  apply. ". 

(3)  Identification  of  methods  for  identifying  cases  of 
substandard  care. — Section  1154  of  such  Act  (42  U.S.C.  1320c- 
3),  as  amended  by  sections  9343(d)(2)  and  9351(a),  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(f)  The  Secretary,  in  consultation  with  appropriate  experts,  shall 
identify  methods  that  would  be  available  to  assist  peer  review  orga- 
nizations (under  subsection  (a)(4))  in  identifying  those  cases  which 
are  more  likely  than  others  to  be  associated  with  a  quality  of  serv- 
ices which  does  not  meet  professionally  recognized  standards  of 
health  care. " 

(4)  Small-area  analysis. — The  Secretary  of  Health  and 
Human  Services  shall  provide,  to  at  least  12  utilization  and 
quality  control  peer  review  organizations  with  contracts  under 
part  B  of  title  XI  of  the  Social  Security  Act,  data  and  data 
processing  assistance  to  allow  each  of  these  organizations  to 
review  and  analyze  small-area  variations,  in  the  service  area  of 
the  organization,  in  the  utilization  of  hospital  and  other  health 
care  services  for  which  payment  is  made  under  title  XVIII  of 
such  Act. 

(5)  Conforming  amendment. — Section  9405  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1986  is  amended 
by  striking  "January"  and  inserting  "April". 

(6)  Effective  dates. — (A)(i)  Except  as  provided  in  clause  (ii), 
the  amendments  made  by  paragraphs  (1)  and  (2)(D)  shall  apply 
to  contracts  as  of  January  1,  1987. 

(ii)  The  amendmen  t  made  by  paragraph  (1)  shall  not  be  con- 
strued as  requiring,  before  January  1,  1989,  the  review  of  physi- 
cians' services,  other  than  physicians'  services  furnished  in  a 
hospital,  other  inpatient  facility,  ambulatory  surgical  center,  or 
rural  health  clinic. 

(B)  The  amendment  made  by  paragraph  (2)(B)  shall  apply  to 
contracts  as  of  April  1,  1987. 

(C)  The  amendment  made  by  paragraph  (2)(C)  shall  apply  to 
review  activities  conducted  by  organizations  on  or  after  January 
1,  1988. 

(D)  The  amendment  made  by  the  paragraph  (3)  becomes  effec- 
tive on  the  date  of  the  enactment  of  this  Act. 

(b)  Requiring  Consumer  Representative  on  Peer  Review 
j    Boards. — 

(1)  In  general.— Section  1152  of  such  Act  (42  U.S.C.  1320c-l) 
is  amended — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  and 
inserting  ";  and",  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
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"(8)  has  at  least  one  individual  who  is  a  representative  of 
consumers  on  its  governing  body.  " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  contracts  entered  into  or  renewed  on  or  after  Jan- 
uary 1,  1987. 

(c)  Improving  Peer  Review  Responsiveness  to  Beneficiary 
Complaints.  — 

(1)  Appropriate  review  of  complaints  required. — Section 
1154(a)  of  such  Act  (42  U.S.C.  1320c-3(a)),  as  amended  by  section 
9352(b),  is  further  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(14)  The  organization  shall  conduct  an  appropriate  review  of 
all  written  complaints  about  the  quality  of  services  (for  which 
payment  may  otherwise  be  made  under  title  XVIII)  not  meeting 
professionally  recognized  standards  of  health  care,  if  the  com- 
plaint is  filed  with  the  organization  by  an  individual  entitled 
to  benefits  for  such  services  under  such  title  (or  a  person  acting 
on  the  individuals  behalf).  The  organization  shall  inform  the 
individual  (or  representative)  of  the  organizations  final  disposi- 
tion of  the  complaint.  Before  the  organization  concludes  that 
the  quality  of  services  does  not  meet  professionally  recognized 
standards  of  health  care,  the  organization  must  provide  the 
practitioner  or  person  concerned  with  reasonable  notice  and  op- 
portunity for  discussion. ". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  complaints  received  on  or  after  the  first  day  of 
the  first  month  that  begins  more  than  9  m,onths  after  the  date 
of  the  enactment  of  this  Act. 

(d)  Sharing  of  Information  by  Peer  Review  Organizations. — 

(1)  In  general. — Subparagraph  (C)  of  section  1160(b)(1)  of 
such  Act  (42  U.S.C.  1 3 20c~9 (b)(1))  is  amended  to  read  as  follows: 

"(C)  to  assist  appropriate  State  agencies  recognized  by  the 
Secretary  as  having  responsibility  for  licensing  or  certifica- 
tion of  providers  or  practitioners  or  to  assist  national  ac- 
creditation bodies  acting  pursuant  to  section  1865  in  ac- 
crediting providers  for  purposes  of  meeting  the  conditions 
described  in  title  XVIII,  which  data  and  information  shall 
be  provided  by  the  peer  review  organization  to  any  such 
agency  or  body  at  the  request  of  such  agency  or  body  relat- 
ing to  a  specific  case  or  to  a  possible  pattern  of  substandard 
care,  but  only  to  the  extent  that  such  data  and  information 
are  required  by  the  agency  or  body  in  carry  out  its  respec- 
tive function  which  is  within  the  jurisidiction  of  the  agency 
or  body  under  State  law  or  under  section  1865;". 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  requests  for  data  and  information  made  on 
and  after  the  end  of  the  6-month  period  beginning  on  the  date 
of  the  enactment  of  this  Act. 

(e)  Funding  of  Additional  PRO  Activities. — 

(1)  Through  agreements  with  hospitals,  skilled  nursing 

FACILITIES,   AND  HOME  HEALTH  AGENCIES. — Section   1866(a)  of 

such  Act  (42  U.S.C  1395cc(a))  is  amended— 
(A)  in  paragraph  (1)(F)— 
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(i)  by  redesignating  clauses  (i),  (ii),  and  (Hi),  as  sub- 
clauses (I),  (II),  and  (III),  respectively, 

(ii)  by  inserting  "(i)"  after  "(F)",  and 

(Hi)  by  adding  at  the  end  the  following  new  clause: 
"(ii)  in  the  case  of  hospitals,  skilled  nursing  facilities,  and 
home  health  agencies,  to  maintain  an  agreement  with  a  utiliza- 
tion and  quality  control  peer  review  organization  (which  has  a 
contract  with  the  Secretary  under  part  B  of  title  XI  for  the  area 
in  which  the  hospital,  facility,  or  agency  is  located)  to  perform 
the  functions  described  in  paragraph  (4)(A); ";  and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
"(4)(A)  Under  the  agreement  required  under  paragraph  (l)(F)(ii), 
the  peer  review  organization  must  perform  functions  (other  than 
those  covered  under  an  agreement  under  paragraph  (l)(F)(i))  under 
the  third  sentence  of  section  1154(a)(4)(A)  and  under  section 
1154(a)(14)  with  respect  to  services,  furnished  by  the  hospital,  facili- 
ty, or  agency  involved,  for  which  payment  may  be  made  under  this 
title. 

"(B)  For  purposes  of  payment  under  this  title,  the  cost  of  such  an 
agreement  to  the  hospital,  facility,  or  agency  shall  be  considered  a 
cost  incurred  by  such  hospital,  facility,  or  agency  in  providing  cov- 
ered services  under  this  title  and  shall  be  paid  directly  by  the  Secre- 
tary to  the  peer  review  organization  on  behalf  of  such  hospital,  fa- 
cility, or  agency  in  accordance  with  a  schedule  established  by  the 
Secretary. 

"(C)  Such  payments — 

"(i)  shall  be  transferred  in  appropriate  proportions  from  the 
Federal  Hospital  Insurance  Trust  Fund  and  from  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund,  without  regard 
to  amounts  appropriated  in  advance  in  appropriation  Acts,  in 
the  same  manner  as  transfers  are  made  for  payment  for  services 
provided  directly  to  beneficiaries,  and 

"(ii)  shall  not  be  less  in  the  aggregate  for  hospitals,  facilities, 
and  agencies  for  a  fiscal  year  than  the  amounts  the  Secretary 
determines  to  be  sufficient  to  cover  the  costs  of  such  organiza- 
tions' conducting  the  activities  described  in  subparagraph  (A) 
with  respect  to  such  hospitals,  facilities,  or  agencies  under  part 
B  of  title  XI.  ". 

(2)  Through  agreements  with  health  maintenance  orga- 
nizations and  competitive  medical  plans. — Section  187 6(i)  of 
such  Act  (42  U.S.C.  1395mm(i)),  as  amended  by  section  9312(f)  of 
this  subtitle,  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(7)(A)  Except  as  provided  under  section  1154(a)(4)(C),  each  risk- 
sharing  contract  with  an  eligible  organization  under  this  section 
shall  provide  that  the  organization  will  maintain  an  agreement 
with  a  utilization  and  quality  control  peer  review  organization 
(which  has  a  contract  with  the  Secretary  under  part  B  of  title  XI 
for  the  area  in  which  the  eligible  organization  is  located)  under 
which  the  peer  review  organization  will  perform  functions  under 
section  1154(a)(4)(B)  and  section  1154(a)(14)  (other  than  those  per- 
formed under  contracts  described  in  section  1866(a)(1)(F))  with  re- 
spect to  services,  furnished  by  the  eligible  organization,  for  which 
payment  may  be  made  under  this  title. 
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"(B)  For  purposes  of  payment  under  this  title,  the  cost  of  such 
agreement  to  the  eligible  organization  shall  be  considered  a  cost  in- 
curred by  a  provider  of  services  in  providing  covered  services  under 
this  title  and  shall  be  paid  directly  by  the  Secretary  to  the  peer 
review  organization  on  behalf  of  such  eligible  organization  in  ac- 
cordance with  a  schedule  established  by  the  Secretary. 
"(C)  Such  payments — 

"(i)  shall  be  transferred  in  appropriate  proportions  from  the 
Federal  Hospital  Insurance  Trust  Fund  and  from  the  Supple- 
mentary Medical  Insurance  Trust  Fund,  without  regard  to 
amounts  appropriated  in  advance  in  appropriation  Acts,  in  the 
same  manner  as  transfers  are  made  for  payment  for  services 
provided  directly  to  beneficiaries,  and 

"(ii)  shall  not  be  less  in  the  aggregate  for  such  organizations 
for  a  fiscal  year  than  the  amounts  the  Secretary  determines  to 
be  sufficient  to  cover  the  costs  of  such  organizations7  conducting 
activities  described  in  subparagraph  (A)  with  respect  to  such  eli- 
gible organizations  under  part  B  of  title  XL  ". 
(3)  Effective  da  te.  — 

(A)  Hospitals,  skilled  nursing  facilities,  and  home 
health  agencies. — The  amendments  made  by  paragraph 
(1)  shall  apply  to  provider  agreements  as  of  October  1,  1987. 

(B)  HMOs  and  cmp's. — The  amendment  made  by  para- 
graph (2)  shall  apply  to  risk-sharing  contracts  with  eligible 
organizations,  under  section  1876  of  the  Social  Security  Act, 
as  of  April  1,  1987. 
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low-income  individuals. 
Sec.  9412.  Waiver  authority  for  chronically  mentally  ill  and  frail  elderly. 
Sec.  9413.  Continuation  of  "Case-Managed  Medical  Care  for  Nursing  Home  Patients" 

demonstration  project. 
Sec.  9414-  New  Jersey  respite  care  pilot  project. 
Sec.  9415.  Inapplicability  of  Paperwork  Reduction  Act. 

Part  3 — Payments 

Sec.  9421.  Holding  States  harmless  in  fiscal  year  1987  against  a  decrease  in  the  feder- 
al medical  assistance  percentage. 
Sec.  9422.  Waiver  of  certain  requirements. 

Part  4 — Other  Quality  and  Efficiency  Measures 

Sec.  9431.  Independent  quality  review  of  HMO  services. 
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Sec.  9432.  State  utilization  review  systems. 

Sec.  9433.  Clarification  of  flexibility  for  State  medicaid  payment  systems  for  disclo- 
sure requirements  for  inpatient  services. 

Sec.  9434.  Financial  disclosure  requirements  for  HMOs;  civil  money  penalties. 

Sec.  9435.  COBRA  technical  corrections  and  clarifications  relating  to  the  medicaid 
program. 

Sec.  9436.  Payment  for  certain  long-term  care  patients  in  hospitals. 

Part  5 — Maternal  and  Child  Health 

Sec.  9441-  Authorization  and  allotment  of  additional  funds. 

Sec.  9442.  Maternal  and  child  health  and  adoption  clearinghouse. 

Sec.  9443-  Collection  of  data  relating  to  adoption  and  foster  care. 

Part  1 — Coverage  of  Individuals 

SEC.  9401.  OPTIONAL  COVERAGE  OF  POOR  PREGNANT  WOMEN,  INFANTS, 
AND  CHILDREN. 

(a)  Creation  of  New  Optional  Categorically  Needy  Group. — 
Section  1002(a)(10)(A)(ii)  of  the  Social  Security  Act  (42  U.S.C 
1396a(a)(10)(A)(ii))  is  amended— 

(1)  by  striking  ",  or"  at  the  end  of  subclause  (VII)  and  insert- 
ing a  semicolon, 

(2)  by  inserting  "or"  at  the  end  of  subclause  (VIII),  and 

(3)  by  adding  at  the  end  the  following  new  subclause: 

"(IX)  subject  to  subsection  (1)(4),  who  are  described  in 
subsection  (1)(1);". 

(b)  Description  of  Group. — Section  1902  of  such  Act  is  amended 
by  inserting  after  subsection  (k)  the  following  new  subsection: 

"(1)(1)  Individuals  described  in  this  paragraph  are — 

(A)  women  during  pregnancy  (and  during  the  60-day  period 
beginning  on  the  last  day  of  the  pregnancy), 
"(B)  infants  under  one  year  of  age, 

"(C)  children  who  have  attained  one  year  of  age  but  have  not 
attained  two  years  of  age, 

"(D)  children  who  have  attained  two  years  of  age  but  have 
not  attained  three  years  of  age, 

"(E)  children  who  have  attained  three  years  of  age  but  have 
not  attained  four  years  of  age,  and 

"(F)  children  who  have  attained  four  years  of  age  but  have 
not  yet  attained  five  years  of  age, 
who  are  not  described  in  subsection  (a)(10)(A)(i),  whose  family 
income  does  not  exceed  the  income  level  established  by  the  State 
under  paragraph  (2)  for  a  family  size  equal  to  the  size  of  the  family, 
including  the  woman,  infant,  or  child. 

"(2)  For  purposes  of  paragraph  (1),  the  State  shall  establish  an 
income  level  which  is  a  percentage  (not  more  than  100  percent)  of 
the  nonfarm  income  official  poverty  line  (as  defined  by  the  Office  of 
Management  and  Budget,  and  revised  annually  in  accordance  with 
section  673(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1981)  ap- 
plicable to  a  family  of  the  size  involved. 

"(3)  Notwithstanding  subsection  (a)(17),  for  individuals  who  are 
eligible  for  medical  assistance  because  of  subsection 
(aXWXAXiiXIX)- 

"(A)  application  of  a  resource  standard  shall  be  at  the  option 
of  the  State; 
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"(B)  any  resource  standard  or  methodolgy  that  is  applied 
with  respect  to  an  individual  described  in  subparagraph  (A)  of 
paragraph  (1)  may  not  be  more  restrictive  than  the  resource 
standard  or  methodolgy  that  is  applied  under  title  XVI; 

"(C)  any  resource  standard  or  methodology  that  is  applied 
with  respect  to  an  individual  described  in  subparagraph  (B), 
(C),  (D),  (E),  or  (F)  of  paragraph  (1)  may  not  be  more  restrictive 
than  the  corresponding  methodology  that  is  applied  under  the 
State  plan  under  part  A  of  title  IV; 

"(D)  the  income  standard  to  be  applied  is  the  income  stand- 
ard established  under  paragraph  (2);  and 

"(E)  family  income  shall  be  determined  in  accordance  with 
the  methodology  employed  under  the  State  plan  under  part  A  or 
E  of  title  IV,  and  costs  incurred  for  medical  care  or  for  any 
other  type  of  remedial  care  shall  not  be  taken  into  account. 
Any  different  treatment  provided  under  this  paragraph  for  such  in- 
dividuals shall  not,  because  of  subsection  (a)(17),  require  or  permit 
such  treatment  for  other  individuals. 

"(4)  (A)  A  State  plan  may  not  elect  the  option  of  furnishing 
medical  assistance  to  individuals  described  in  subsection 
(a)(10)(A)(ii)(IX)  unless  the  State  has  in  effect,  under  its  plan  estab- 
lished under  part  A  of  title  IV,  payment  levels  that  are  not  less 
than  the  payment  levels  in  effect  under  its  plan  on  April  17,  1986. 

"(B)(i)  A  State  may  not  elect,  under  subsection  (a)(10)(A)(ii)(IX), 
to  cover  only  individuals  described  in  paragraph  (1)(A)  or  to  cover 
only  individuals  described  in  paragraph  (1)(B). 

"(ii)  A  State  may  not  elect,  under  subsection  (a)(10)(A)(ii)(IX),  to 
cover  individuals  described  in  subparagraph  (C),  (D),  (E),  or  (F)  of 
paragraph  (1)  unless  the  State  has  elected,  under  such  subsection,  to 
cover  individuals  described  in  the  preceding  subparagraphs  of  such 
paragraph. ". 

(c)  Limited  Benefits  for  Newly  Eligible  Pregnant 
Women— Section  1902  (a)(10)  of  such  Act  (42  U.S.C.  1396a  (a)(10))  is 
amended,  in  the  matter  after  subparagraph  (D)— 

"(1)  by  striking  "and"  before  "(VI)",  and  (2)  by  inserting 
before  the  semicolon  at  the  end  the  following:  "  and  (VII)  the 
medical  assistance  made  available  to  an  individual  described 
in  subsection  (l)(l)(A)  who  is  eligible  for  medical  assistance  only 
assistance  for  services  related  to  pregnancy  (including  prenatal, 
assistance  for  services  related  to  pregnancy  (including  prenatel, 
delivery,  and  postpartum  services)  and  to  other  conditions 
which  may  complicate  pregnancy  ". 

(d)  Continuation  of  Medical  Assistance  for  Certain  Preg- 
nant Women  During  Pregnancy  and  for  Certain  Infants  and 
Children  Receiving  Inpatient  Services. — Section  1902(e)  of  such 
Act  (42  U.S.C.  1396(e))  is  amended  by  adding  at  the  end  the  follow- 
ing new  paragraphs: 

"(6)  At  the  option  of  a  State,  if  a  State  plan  provides  medical  as- 
sistance for  individuals  under  subsection  (a)(10)(A)(ii)(IX),  the  plan 
may  provide  that  any  woman  described  in  such  subsection  and  sub- 
section (10(1)(A)  shall  continue  to  be  treated  as  an  individual  de- 
scribed in  subsection  (a)(10)(A)(ii)(IX)  without  regard  to  any  change 
in  income  of  the  family  of  which  she  is  a  member  until  the  end  of 
the  60-day  period  beginning  on  the  last  day  of  her  pregnancy. 


187 


"(7)  If  a  State  plan  provides  medical  assistance  for  individuals 
under  subsection  (a)(10)(A)(ii)(IX),  in  the  case  of  an  infant  or  child 
described  in  subparagraph  (B),  (C),  (D),  (E),  or  (F)  of  subsection 
(Vd)- 

"(A)  who  is  receiving  inpatient  services  for  which  medical  as- 
sistance is  provided  on  the  date  the  infant  or  child  attains  the 
maximum  age  with  respect  to  which  coverage  is  provided  under 
the  State  plan  for  such  individuals,  and 

"(B)  who,  but  for  attaining  such  age,  would  remain  eligible 
for  medical  assistance  under  such  subsection,  the  infant  or 
child  shall  continue  to  be  treated  as  an  individual  described  in 
subsection  (a)(10)(A)(ii)(IX)  and  subsection  (l)(l)  until  the  end  of 
the  stay  for  which  the  inpatient  services  are  furnished. ". 

(e)  Conforming  Amendments. — 

(1)  Section  1902(a)(17)  of  such  Act  (42  U.S.C.  1396(a)(17))  is 
amended  by  inserting  "except  as  provided  in  subsection  (1)(3), " 
after  "(17y\ 

(2)  Section  1903(f)(4)  of  such  Act  (42  U.S.C.  1396b(f)(4))  is 
amended  by  inserting  "for  any  individual  described  in  section 
1902(a)(10)(A)(ii)(IX)  or"  after  "as  medical  assistance". 

(f)  Effective  Dates. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  apply  to  medical  assistance  fur- 
nished in  calendar  quarters  beginning  on  or  after  April  1,  1987. 

(2) (A)  Subparagraph  (C)  of  section  1902(l)(l)  of  the  Social  Secu- 
rity Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply 
to  medical  assistance  furnished  in  calendar  quarters  beginning 
on  or  after  October  1,  1987. 

(B)  Subparagraph  (D)  of  section  1902(l)(l)  of  the  Social  Securi- 
ty Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply  to 
medical  assistance  furnished  in  calendar  quarters  beginning  on 
or  after  October  1,  1988. 

(C)  Subparagraph  (E)  of  section  1902(l)(l)  of  the  Social  Securi- 
ty Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply  to 
medical  assistance  furnished  in  calendar  quarters  beginning  on 
or  after  October  1,  1989. 

(D)  Subparagraph  (F)  of  section  1902(1)0,)  of  the  Social  Securi- 
ty Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply  to 
medical  assistance  furnished  in  calendar  quarters  beginning  or 
on  after  October  1,  1990. 

(3)  An  amendment  made  by  this  section  shall  become  effective 
as  provided  in  paragraph  (1)  or  (2)  without  regard  to  whether  or 
not  final  regulations  to  carry  out  such  amendment  have  been 
promulgated  by  the  applicable  date. 

SEC.  9402.  OPTIONAL  COVERAGE  OF  ELDERLY  AND  DISABLED  POOR  FOR 
ALL  MEDICAID  BENEFITS. 

(a)  Creation  of  New  Optional  Categorically  Needy 
Groups. — 

(1)  In  general. — Subsection  (a)(10)(A)(ii)  of  section  1902  of 
the  Social  Security  Act  (42  U.S.C.  1396a),  as  amended  by  section 
9401(a)  of  this  subtitle,  is  amended — 

(A)  by  striking  "or"  at  the  end  of  subclause  (VIII), 
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(B)  by  striking  the  semicolon  at  the  end  of  subclause  (IX) 
and  inserting,  "  or",  and 

(C)  by  adding  at  the  end  the  following  new  subclause: 

"(X)  subject  to  subsection  (m)(3),  who  are  described  in 
subsection  (m)(l);". 
(2)  Description  of  individuals. — Section  1902  of  such  Act  is 
further  amended  by  adding  after  subsection  (1),  as  added  by  sec- 
tion 9401(b)  of  this  subtitle,  the  following  new  subsection: 
"(m)(l)  Individuals  described  in  this  paragraph  are  individuals — 
"(A)  who  are  65  years  of  age  or  older  or  are  disabled  individ- 
uals (as  determined  under  section  1614(a)(3)), 
_  "(B)  whose  income  (as  determined  under  section  1612  for  pur- 
poses of  the  supplemental  security  income  program)  does  not 
exceed  an  income  level  established  by  the  State  consistent  with 
paragraph  (2)(A\  and 

"(C)  whose  resources  (as  determined  under  section  1613  for 
purposes  of  the  supplemental  security  income  program)  do  not 
exceed  (except  as  provided  in  paragraph  (2)(B))  the  maximum 
amount  of  resources  that  an  individual  may  have  and  obtain 
benefits  under  that  program. 
"(2)(A)  The  income  level  established  under  paragraph  (1)(B)  may 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  nonfarm 
official  poverty  line  (as  defined  by  the  Office  of  Management  and 
Budget,  and  revised  annually  in  accordance  with  section  673(2)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

"(B)  In  the  case  of  a  State  that  provides  medical  assistance  to  in- 
dividuals not  described  in  subsection  (a)(10)(A)  and  at  the  State's 
option,  the  State  may  use  under  paragraph  (1)(C)  such  resource  level 
(which  is  higher  than  the  level  described  in  that  paragraph)  as  may 
be  applicable  with  respect  to  individuals  described  in  paragraph 
(1)(A)  who  are  not  described  in  subsection  (a)(10)(A). ". 

(b)  Requirement  of  Coverage  of  Certain  Pregnant  Women 
and  Children  and  Other  Special  Rules. — Section  1902(m)  of 
such  Act,  as  added  by  subsection  (a)(2),  is  further  amended  by 
adding  at  the  end  the  following  new  paragraphs: 

"(3)  A  State  plan  may  not  provide  coverage  for  individuals  under 
subsection  (a)(10)(A)(ii)(X),  unless  the  plan  provides  coverage  of  some 
or  all  of  the  individuals  described  in  subsection  (l)(l). 

"(4)  Notwithstanding  subsection  (a)(17),  for  individuals  described 
in  paragraph  (1)  who  are  covered  under  the  State  plan  by  virtue  of 
subsection  (a)(10)(A)(ii)(X) — 

"(A)  the  income  standard  to  be  applied  is  the  income  stand- 
ard described  in  paragraph  (1)(B),  and 

"(B)  except  as  provided  in  section  1612(b)(4)(B)(ii),  costs  in- 
curred for  medical  care  or  for  any  other  type  of  remedial  care 
shall  not  be  taken  into  account  in  determining  income. 
Any  different  treatment  provided  under  this  program  for  such  indi- 
viduals shall  not,  because  of  subsection  (a)(17),  require  or  permit 
such  treatment  for  other  individuals.  ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  payments  to  States  for  calendar  quarters  beginning  on  or 
after  July  1,  1987,  without  regard  to  whether  or  not  final  regula- 
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tions  to  carry  out  such  amendments  have  been  promulgated  by  such 
date. 

SEC.  9403.  OPTIONAL  COVERAGE  OF  POOR  MEDICARE  BENEFICIARIES  FOR 
MEDICARE  COST-SHARING  EXPENSES. 

(a)  Eligibility  of  Qualified  Medicare  Beneficiary. — Section 
1902(a)(10)  of  the  Social  Security  Act  (42  U.S.C.  1396a(a)(10))  is 
amended — 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (C), 

(2)  by  inserting  "and"  at  the  end  of  subparagraph  (D)f  and 

(3)  by  inserting  after  subparagraph  (D)  the  following  new 
subparagraph: 

"(E)  at  the  option  of  a  State,  but  subject  to  subsection  (m)(3),  for 
making  medical  assistance  available  for  medicare  cost-sharing  (as 
defined  in  section  1905(p)(3))  for  qualified  medicare  beneficiaries  de- 
scribed in  section  1905(p)(l);". 

(b)  Qualified  Medicare  Beneficiary  Defined.— Section  1905  of 
such  Act  (42  U.S.C.  1396d)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 

"(p)(l)  The  term  'qualified  medicare  beneficiary'  means  an  indi- 
vidual— 

"(A)  who  is  entitled  to  hospital  insurance  benefits  under  part  A 
of  title  XVIII  (including  an  individual  entitled  to  such  benefits 
pursuant  to  an  enrollment  under  section  1818), 

"(B)  who,  but  for  section  1902(a)(10)(E)  and  the  election  of  the 
State,  is  not  eligible  for  medical  assistance  under  the  plan, 

"(C)  whose  income  (as  determined  under  section  1612  for  pur- 
poses of  the  supplemental  security  income  program)  does  not 
exceed  an  income  level  established  by  the  State  consistent  with 
paragraph  (2)(A),  and 

"(D)  whose  resources  (as  determined  under  section  1613  for 
purposes  of  the  supplemental  security  income  program)  do  not 
exceed  (except  as  provided  in  paragraph  (2)(B))  the  maximum 
amount  of  resources  that  an  individual  may  have  and  obtain 
benefits  under  that  program. 
"(2)(A)  The  income  level  established  under  paragraph  (1)(C)  may 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  nonfarm 
official  poverty  line  (as  defined  by  the  Office  of  Management  and 
Budget,  and  revised  annually  in  accordance  with  section  673(2)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

"(B)  In  the  case  of  a  State  that  provides  medical  assistance  to  in- 
dividuals not  described  in  section  1902(a)(10)(A)  and  at  the  State's 
option,  the  State  may  use  under  paragraph  (1)(D)  such  resource  level 
(which  is  higher  than  the  level  described  in  that  paragraph)  as  may 
be  applicable  with  respect  to  individuals  described  in  paragraph 
(1)(A)  who  are  not  described  in  section  1902(a)(10)(A). ". 

(c)  Limited,  Medicare  Gap-Filling  Benefits. — Section  1902(a)(1) 
of  such  Act  (42  U.S.C.  1395a(a)(10)),  as  amended  by  section  9401(c)  of 
this  subtitle  and  by  subsection  (a)  of  this  section,  is  amended,  in  the 
matter  after  subparagraph  (E) — 

(1)  by  striking  "and"  before  "(VII)",  and 

(2)  by  inserting  before  the  semicolon  at  the  end  the  following: 
"  and  (VIII)  the  medical  assistance  made  available  to  a  quali- 
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fied  medicare  beneficiary  described  in  section  1905(p)(l)  shall  be 
limited  to  medical  assistance  for  medicare  cost-sharing  (de- 
scribed in  section  1905(p)(3)),  subject  to  the  provisions  of  subsec- 
tion (n)  and  section  1916(b)". 

(d)  Medicare  Cost-Sharing  Defined— Section  1905(p)  of  such 
Act,  as  added  by  subsection  (b),  is  amended  by  adding  at  the  end  the 
following: 

"(3)  The  term  'medicare  cost-sharing1  means  the  following  costs 
incurred  with  respect  to  a  qualified  medicare  beneficiary: 

"(A)  Premiums  under  part  B  and  (if  applicable)  under  section 
1818. 

"(B)  Deductibles  and  coinsurance  described  in  section  1813. 
"(C)  The  annual  deductible  described  in  section  1833(b). 
"(D)  The  difference  between  the  amount  that  is  paid  under 
section  1833(a)  and  the  amount  that  would  be  paid  under  such 
section  if  any  reference  to  '80  percent'  therein  were  deemed  a 
reference  to  100 percent'. 
Such  term  also  may  include,  at  the  option  of  a  State,  premiums  for 
enrollment  of  a  qualified  medicare  beneficiary  with  an  eligible  orga- 
nization under  section  1876. ". 

(e)  Payment  Amounts. — Section  1902  of  such  Act,  as  amended  by 
sections  9401(b)  and  9402(a)(2)  of  this  subtitle,  is  further  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(n)  In  the  case  of  medical  assistance  furnished  under  this  title 
for  medicare  cost-sharing  respecting  the  furnishing  of  a  service  or 
item  to  a  qualified  medicare  beneficiary,  the  State  plan  may  provide 
payment  in  an  amount  with  respect  to  the  service  or  item  that  re- 
sults in  the  sum  of  such  payment  amount  and  any  amount  of  pay- 
ment made  under  title  XVIII  with  respect  to  the  service  or  item  ex- 
ceeding the  amount  that  is  otherwise  payable  under  the  State  plan 
for  the  item  or  service  for  eligible  individuals  who  are  not  qualified 
medicare  beneficiaries. ". 

(f)  Requirement  of  Coverage  of  Certain  Pregnant  Women 
and  Children  and  Other  Special  Rules. — 

(1)  Requiring  coverage  of  certain  pregnant  women  and 

CHILDREN  AND  INCOME  STANDARD  TO  BE  USED. — Section  1902(m) 

of  such  Act,  as  added  by  section  9402(a)(2)  of  this  subtitle,  and 
as  amended  by  section  9402(b)  of  this  subtitle,  is  amended — 

(A)  in  paragraph  (3),  by  inserting  "or  coverage  under 
subsection  (a)(10)(E),} after  "subsection  (a)(10)(A)(ii)(IX)",  and 

(B)  by  adding  at  the  end  of  the  following  new  paragraph: 
"(5)  Notwithstanding  subsection  (a)(17\  for  qualified  medicare 

beneficiaries  described  in  section  1905(p)(l) — 

"(A)  the  income  standard  to  be  applied  is  the  income  stand- 
ard described  in  section  1905(p)(l)(C),  and 

"(B)  except  as  provided  in  section  1612(b)(4)(B)(ii),  costs  in- 
curred for  medical  care  or  for  any  other  type  of  remedial  care 
shall  not  be  taken  into  account  in  determining  income. 
Any  different  treatment  provided  under  this  paragraph  for  such  in- 
dividuals shall  not,  because  of  subsection  (a)(17),  require  or  permit 
such  treatment  for  other  individuals.  ". 
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Effective  date  of  benefits.— Section  1902(e)  of  such  act,  as 
amended  by  section  9401(d)  of  this  subtitle,  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

"(8)  If  an  individual  is  determined  to  be  a  qualified  medicare 
beneficiary  (as  defined  in  section  1905(p)(l)),  such  determination 
shall  apply  to  services  furnished  after  the  end  of  the  month  in 
which  the  determination  first  occurs.  For  purposes  of  payment 
to  a  State  under  section  1903(a),  such  determination  shall  be 
considered  to  be  valid  for  an  individual  for  a  period  of  12 
months,  except  that  a  State  may  provide  for  such  determina- 
tions more  frequently,  but  not  more  frequently  than  once  every  6 
months  for  an  individual. ". 

(g)  Conforming  Amendments.— 

(1)  Treatment  of  benefits. — Section  1902(a)(10)(C)  of  such 
Act  (If 2  U.S.C.  1396a(a)(C)  is  amended,  in  the  matter  before 
clause  (i),  by  inserting  "or  (E)  after  subparagraph  (A)". 

(2)  Payment  of  medicare  premiums  and  part  a  deducti- 
ble.—Section  1903(a)(1)  of  such  Act  (42  U.S.C.  1396b(a)(l))  is 
amended — 

(A)  by  inserting  "deductible  amounts  under  part  A  and" 
after  "(including  expenditures  for", 

(B)  by  inserting  "(and,  in  the  case  of  qualified  medicare 
beneficaries  described  in  section  1905(p)(l),  part  A)"  after 
"premiums  under  part  B"  and 

(C)  by  striking  "or  (B)"  and  inserting  "(B)  are  qualified 
medicare  beneficiaries  described  in  section  1905(p)(l),  or 

(cr. 

(3)  Timing  of  benefits. — Section  1905(a)  of  such  Act  (42 
U.S.C.  1396d(a))  is  amended,  in  the  matter  before  subdivision  (i), 
by  inserting  "or,  in  the  case  of  a  qualified  medicare  beneficiary 
described  in  subsection  (p)(l),  if  provided  after  the  month  in 
which  the  individual  becomes  a  such  a  beneficiary"  after 
"makes  application  for  assistance". 

(4)  COPAYMENTS. — 

(A)  Section  1902(a)(15)  of  such  Act  (42  U.S.C.  1396a(a)(15)) 
is  amended  by  inserting  "are  not  qualified  medicare  benefi- 
ciaries (as  defined  in  section  1905(p)(D)  but"  after  "older 
who". 

(B)  Subsections  (a)  and  (b)  of  section  1916  of  such  Act  (42 
U.S.C.  1396o)  are  each  amended  by  striking  "section 
1902(a)(10)(A)"  and  inserting  "subparagraph  (A)  or  (E)  of 
section  1902(a)(10)". 

(h)  Effective  Date. — The  amendments  made  by  this  section 
apply  to  payments  under  title  XIX  of  the  Social  Security  Act  for  cal- 
endar quarters  beginning  on  or  after  July  1,  1987,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments  have 

i  been  promulgated  by  such  date. 

SEC.  9404.  MEDICAID  ELIGIBILITY  FOR  QUALIFIED  SEVERELY  IMPAIRED  IN- 
DIVIDUALS 

(a)  As  Categorically  Needy— Section  1902(a)(10)(A)(i)(II)  of  the 
Social  Security  Act  (42  U.S.C.  1396a(a)(10)(A)(i)(II))  is  amended  by 
inserting  "or  who  are  qualified  severely  impaired  individuals  (as  de- 
fined in  section  1905(q))"  after  "title  XVI" 
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(b)  Description  of  Qualified  Severely  Impaired  Individ- 
uals—Section  1905  of  such  Act  (42  U.S.C.  1396d),  as  amended  by 
section  9403(b)  of  this  subtitle,  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(q)  The  term  'qualified  severely  impaired  individual'  means  an 
individual  under  age  65 — 

"(1)  who  for  the  month  preceding  the  first  month  to  which 
this  subsection  applies  to  such  individual — 

"(A)  received  (i)  a  payment  of  supplemental  security 
income  benefits  under  section  1611(b)  on  the  basis  of  blind- 
ness or  disability,  (ii)  a  supplementary  payment  under  sec- 
tion 1616  of  this  Act  or  under  section  212  of  Public  Law 
93-66  on  such  basis,  (Hi)  a  payment  of  monthly  benefits 
under  section  1619(a),  or  (iv)  a  supplementary  payment 
under  section  1616(c)(3),  and 

"(B)  was  eligible  for  medical  assistance  under  the  State 
plan  approved  under  this  title;  and 
"(2)  with  respect  to  whom  the  Secretary  determines  that — 

"(A)  the  individual  continues  to  be  blind  or  continues  to 
have  the  disabling  physical  or  mental  impairment  on  the 
basis  of  which  he  was  found  to  be  under  a  disability  and, 
except  for  his  earnings,  continues  to  meet  all  non-disability- 
related  requirements  for  eligibility  for  benefits  under  title 
XVI, 

"(B)  the  income  of  such  individual  would  not,  except  for 
his  earnings,  be  equal  to  or  in  excess  of  the  amount  which 
would  cause  him  to  be  ineligible  for  payments  under  section 
1611(b)  (if  he  were  otherwise  eligible  for  such  payments), 

"(C)  the  lack  of  eligibility  for  benefits  under  this  title 
would  seriously  inhibit  his  ability  to  continue  or  obtain  em- 
ployment, and 

"(D)  the  individuals  earnings  are  not  sufficient  to  allow 
him  to  provide  for  himself  a  reasonable  equivalent  of  the 
benefits  under  title  XVI  (including  any  Federally  adminis- 
tered State  supplementary  payments),  this  title,  and  public- 
ly funded  attendant  care  services  (including  personal  care 
assistance)  that  would  be  available  to  him  in  the  absence  of 
such  earnings. 

In  the  case  of  an  individual  who  is  eligible  for  medical  assistance 
pursuant  to  section  1619(b)  in  June,  1987,  the  individual  shall  be  a 
qualified  severely  impaired  individual  for  so  long  as  such  individ- 
ual meets  the  requirements  of  paragraph  (2).  ". 

(c)  Effective  Date. — (1)  The  amendments  made  by  this  section 
apply  (except  as  provided  under  paragraph  (2))  to  payments  under 
title  XIX  of  the  Social  Security  Act  for  calendar  quarters  beginning 
on  or  after  July  1,  1987,  without  regard  to  whether  regulations  to 
implement  such  amendments  are  promulgated  by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
section,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
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to  meet  these  additional  requirements  before  the  first  day  of  the 
first  calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  9405.  CLARIFICATION  OF  ELIGIBILITY  OF  HOMELESS  INDIVIDUALS. 

Section  1902(b)(2)  of  the  Social  Security  Act  (42  U.S.C.  1396a(b)(2)) 
is  amended  by  inserting  before  the  semicolon  the  following:  "  re- 
gardless of  whether  or  not  the  residence  is  maintained  permanently 
or  at  a  fixed  address 

SEC.  9406.  PAYMENT  FOR  ALIENS  UNDER  MEDICAID. 

(a)  In  General. — Section  1903  of  the  Social  Security  Act  (42 
U.S.C.  1396b)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(vXV  Notwithstanding  the  preceding  provisions  of  this  section, 
except  as  provided  in  paragraph  (2),  no  payment  may  be  made  to  a 
State  under  this  section  for  medical  assistance  furnished  to  an  alien 
who  is  not  lawfully  admitted  for  permanent  residence  or  otherwise 
permanently  residing  in  the  United  States  under  color  of  law. 

"(2)  Payment  shall  be  made  under  this  section  for  care  and  serv- 
ices that  are  furnished  to  an  alien  described  in  paragraph  (1)  only 
if- 

"(A)  such  care  and  services  are  necessary  for  the  treatment  of 
an  emergency  medical  condition  of  the  alien,  and 

"(B)  such  alien  otherwise  meets  the  eligibility  requirements 
for  medical  assistance  under  the  State  plan  approved  under  this 
title  (other  than  the  requirement  of  the  receipt  of  aid  or  assist- 
ance under  title  IV,  supplemental  security  income  benefits 
under  title  XVI,  or  a  State  supplementary  payment). 
"(3)  For  purposes  of  this  subsection,  the  term  emergency  medical 
condition  means  a  medical  condition  (including  emergency  labor 
and  delivery)  manifesting  itself  by  acute  symptoms  of  sufficient  se- 
verity (including  severe  pain)  such  that  the  absence  of  immediate 
medical  attention  could  reasonably  be  expected  to  result  in — 
"(A) placing  the  patients  health  in  serious  jeopardy, 
"(B)  serious  impairment  to  bodily  functions,  or 
"(C)  serious  dysfunction  of  any  bodily  organ  or  part.  ". 

(b)  Conforming  Amendment. — Section  1902(a)  of  such  Act  (42 
U.S.C.  1396a(a))  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  sentence:  "Notwithstanding  paragraph  (10)(B)  or  any  other 
provision  of  this  subsection,  a  State  plan  shall  provide  medical  as- 
sistance with  respect  to  an  alien  who  is  not  lawfully  admitted  for 
permanent  residence  or  otherwise  permanently  residing  in  the 
United  States  under  color  of  law  only  in  accordance  with  section 
1903(v). 

(c)  Effective  Date. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  apply  to  medical  assistance  fur- 
nished to  aliens  on  or  after  January  1,  1987,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments 
have  been  promulgated  by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 


tion  (other  than  legislation  appmpriating  funds)  in  order  for 
the  plan  to  meet  the  additional  requirement  imposed  by  the 
amendment  made  subsection  (bl  the  State  plan  shall  not  be  re- 
garded as  failing  to  comply  with  the  requirements  of  such  title 
solely  on  the  basis  of  its  failure  to  meet  such  additional  require- 
ment before  the  first  day  of  the  first  calendar  quarter  beginning 
after-  the  close  of  the  first  regular  session  of  the  State  legislature 
that  Ih'gins  after  the  date  of  the  enactment  of  this  Act. 

SBC  H07.  orno.wi  prksi  mptiye  eligibility  period  for  pkkgxaxt 

WOMEN, 

(a)  State  Option.— Section    lMJ«i>  of  such   Act  (5 J  U.S.C. 

t396a(o  11  is  amended — 

(/'  by  striking  "and"  at  the  end  of  paragraph  (45), 

(2)  by  striking  the  pcr-uni  at  the  end  of  paragraph  (46')  and  in- 
serting in  lieu  thereof  ":  and",  and 

(3)  by  adding  at  the  end  the  following: 

"(4^  ^t  the  option  of  the  State,  provide  for  making  ambulato- 
ry prenatal  care  available  to  pregnant  women  during  a  pre- 
sumptive eligibility  period  in  accordance  with  section  1920.". 

(b)  PRESUMPTIVE  Eligibility.  —  Title  XIX  of  the  Social  Security 
Act  is  amended  by  redesignating  section  19:20  as  section  19.21  and 
inserting  after  section  1919  the  following  new  section: 

"PRESUMPTIVE  El  TGIBII  ITY  FOR  PREGXAXT  WOMEN 

"Sfc.  1920  ia}  A  State  plan  approved  under  section  190J  may  pro- 
vide for  making  ambulatory  prenatal  care  available  to  a  pregnant 
woman  during  a  presumptive  eligibility  period. 

'\b]  For  purposes  of  this  section  — 

tXV  the  term  'presumptive  eligibility  period'  means,  with  respect 
to  a  pregnant  woman,  the  period  that — 

*XA)  begins  with  the  date  on  which  a  qualified  provider 
determines,  on  the  basis  of  preliminary  information,  that 
the  family  income  of  the  woman  does  not  exceed  the  appli- 
cable income  level  of  eligibility  under  the  State  plan,  and 
%t(B)  cuds  with  (and  includes1  the  earlier  of— 

'\i]  the  day  on  which  a  determination  is  made  with 
respect  to  the  eligibility  of  the  woman  for  medical  as- 
sistance under  the  State  plan. 

the  day  that  is  i5  days  after  the  date  on  which 
the  provider  makes  the  determination  referred  to  in 
subparagraph  {A  I  or 

'\ni]  in  the  case  of  a  woman  who  does  not  file  an  ap- 
plication for  medical  assistance  within  14  calendar 
days  after  the  date  on  which  the  provider  makes  the 
determination  referred  to  in  subparagraph  (A),  the 
fourteenth  calendar  day  after  such  determination  is 
made:  and 

"  S   the  term  'Qualified  provider'  means  any  provider  that — 
"  A)  is  eligible  for  payments  under  a  State  plan  approved 
under  this  title. 

%XB)  provides  services  of  the  type  described  in  subpara- 
graph A^  oi  B  '  or' section  1905(a)(2)  or  in  section  1905(0X9) 
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"(C)  is  determined  by  the  State  agency  to  be  capable  of 
making  determinations  of  the  type  described  in  paragraph 
(1XAX  and 

"(DXi)  receives  funds  under — 

"(I)  section  329  or  section  330  of  the  Public  Health 
Service  Act,  or 

"(II)  title  V  of  this  Act; 
"(ii)  participates  in  the  program  established  under — 

"(I)  section  17  of  the  Child  Nutrition  Act  of 1966,  or 
U(II)  section  4(a)  of  the  Agriculture  and  Consumer 
Protection  Act  of  1973;  or 
"(Hi)  participates  in  a  State  perinatal  program. 
"(c)(1)  The  State  agency  shall  provide  qualified,  providers  with — 
"(A)  such  forms  as  are  necessary  for  a  pregnant  woman  to 
make  application  for  medical  assistance  under  the  State  plan, 
and 

"(B)  information  on  how  to  assist  such  women  in  completing 
and  filing  such  forms. 
"(2)  A  qualified  provider  that  determines  under  subection  (b)(1)(A) 
that  a  pregnant  woman  is  presumptively  eligible  for  medical  assist- 
ance under  a  State  plan  shall — 

"(A)  notify  the  State  agency  of  the  determination  within  5 
working  days  after  the  date  on  which  determination  is  made, 
and 

"(B)  inform  the  woman  at  the  time  the  determination  is  made 
that  she  is  required  to  make  application  for  medical  assistance 
under  the  State  plan  within  1%  calendar  days  after  the  date  on 
which  the  determination  is  made. 
"(3)  A  pregnant  woman  who  is  determined  by  a  qualified  provider 
to  be  presumptively  eligible  for  medical  assistance  under  a  State 
plan  shall  make  application  for  medical  assistance  under  such  plan 
within  14  calendar  days  after  the  date  on  which  the  determination 
is  made. 

"(d)  Notwithstanding  any  other  provision  of  this  title,  ambulatory 
prenatal  care  that — 

"(1)  is  furnished  to  pregnant  woman — 

"(A)  during  a  presumptive  eligibility  period, 
"(B)  by  a  qualified  provider;  and 
"(2)  is  included  in  the  care  and  services  covered  by  a  State 
plan; 

shall  be  treated  as  medical  assistance  provided  by  such  plan  for 
purposes  of  section  1903.  ". 

(c)  Conforming  Change.— Section  1903(u)(l/D)  of  such  Act  (42 
U.S.C  1396b(u)(l)(D))  is  amended  by  adding  at  the  end  the  follow- 
ing: 

"(v)  In  determining  the  amount  of  erroneous  excess  payments, 
there  shall  not  be  included  any  erroneous  payments  made  for 
ambulatory  prenatal  care  provided  during  a  presumptive  eligi- 
bility period  (as  defined  in  section  1920(b)(1)).  ". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  ambulatory  prenatal  care  furnished  in  calendar  quar- 
ters beginning  on  or  after  April  1,  1987,  without  regard  to  whether 
or  not  final  regulations  to  carry  out  such  amendments  have  been 
promulgated  by  such  date. 
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SEC.  9408.  RESPIRATORY  CARE  SERVICES  FOR  VENTILATOR-DEPENDENT 
INDIVIDUALS. 

(a)  Required  Services. — Section  1902(e)  of  the  Social  Security 
Act  (42  U.S.C.  1396b(e)),  as  amended  by  sections  9401(d)  and  9403(f) 
of  this  subtitle,  is  further  amended  by  adding  at  the  end  the  follow- 
ing new  paragraph: 

"(9)(A)  At  the  option  of  the  State,  the  plan  may  include  as 
medical  assistance  respiratory  care  services  for  any  individual 
who — 

"(i)  is  medically  dependent  on  a  ventilator  for  life  sup- 
port at  least  six  hours  per  day; 

"(it)  has  been  so  dependent  for  at  least  30  consecutive 
days  (or  the  maximum  number  of  days  authorized  under 
the  State  plan,  which  ever  is  less)  as  an  inpatient; 

"(Hi)  but  for  the  availability  of  respiratory  care  services, 
would  require  respiratory  care  as  an  inpatient  in  a  hospi- 
tal, skilled  nursing  facility,  or  intermediate  care  facility, 
and  would  be  eligible  to  have  payment  made  for  such  inpa- 
tient care  under  the  State  plan; 

"(iv)  has  adequate  social  support  services  to  be  cared  for 
at  home;  and 

"(v)  wishes  to  be  cared  for  at  home. 
"(B)  The  requirements  of  subparagraph  (A)(ii)  may  be  satis- 
fied by  a  continuous  stay  in  one  or  more  hospitals,  skilled  nurs- 
ing facilities,  or  intermediate  care  facilities. 

"(C)  For  purposes  of  this  paragraph,  respiratory  care  service 
means  services  provided  on  a  part-time  basis  in  the  home  of  the 
individual  by  a  respiratory  therapist  or  other  health  care  pro- 
fessional trained  in  respiratory  therapy  (as  determined  by  the 
State),  payment  for  which  is  not  otherwise  included  within 
other  items  and  services  furnished  to  such  individual  as  medi- 
cal assistance  under  the  plan.  ". 

(b)  Waiver  of  Comparability. — Section  1902(a)(10)  of  such  Act 
(42  U.S.C.  1396(a)(10)),  as  amended  by  sections  9401(c),  9403(a),  and 
9403(c)  of  this  subtitle,  is  further  amended,  in  the  matter  following 
subparagraph  (E) — 

(1)  by  striking  "and"  before  "(VIII)";  and 

(2)  by  inserting  before  the  semicolon  at  the  end  thereof  the  fol- 
lowing: "  and  (IX)  the  making  available  of  respiratory  care 
services  in  accordance  with  subsection  (e)(9)  shall  not,  by  reason 
of  this  paragraph  (10),  require  the  making  available  of  such 
services,  or  the  making  available  of  such  services  of  the  same 
amount,  duration,  and  scope,  to  any  individuals  not  included 
under  subsection  (e)(9)(A),  provided  such  services  are  made 
available  (in  the  same  amount,  duration,  and  scope)  to  all  indi- 
viduals described  in  such  subsection". 

(c)  Conforming  Changes. — 

(1)  Section  1905(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395d(a)),  as  amended  by  section  1895(c)(3)  of  the  Tax  Reform 
Act  of  1986,  is  further  amended — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (19), 

(B)  by  redesignating  paragraph  (20)  as  paragraph  (21), 
and 
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(C)  by  inserting  after  paragraph  (19)  the  following  new 
paragraph: 

"(20)  respiratory  care  services  (as  defined  in  section 
1902(e)(9)(C));  and". 

(2)  Section  1902Q)  of  the  Social  Security  Act  (42  U.SC. 
1396a(j)),  as  amended  by  section  1895(c)(3)  of  the  Tax  Reform 
Act  of  1986,  is  amended  by  striking  "(20)"  and  inserting  in  lieu 
thereof  "(21)". 

(3)  Section  1902(a)(10)(C)(iv)  of  the  Social  Security  Act  (42 
U.SC.  1396a(a)(10)(C)(iv)),  as  amended  by  section  1895(c)(3)  of 
the  Tax  Reform  Act  of  1986,  is  amended  by  striking  "through 
(19)"  and  inserting  in  lieu  thereof  "through  (20)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  services  furnished  on  or  after  the  date  of  the  enact- 
ment of  this  Act. 

Part  2— Provision  of  Services  Under  Waiver  Authority 

SEC  9411.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY-BASED 
SERVICES  TO  CERTAIN  LOW-INCOME  INDIVIDUALS. 

(a)  Waiver  Authority. — 

(1)  Section  1915(c)(1)  of  the  Social  Security  Act  (42  US.C. 
1396n(c)(D)  is  amended — 

(A)  by  inserting  "a  hospital  or"  after  "level  of  care  pro- 
vided in",  and 

(B)  by  striking  out  all  beginning  with  "or  but  for" 
through  "State  plan  "  the  third  place  it  appears. 

(2)  Section  1915(c)(2)(B)  of  such  Act  is  amended— 

(A)  in  clause  (i)  by  striking  '"skilled  nursing  facility  or" 
and  inserting  in  lieu  thereof  "inpatient  hospital,  skilled 
nursing  facility,  or",  and 

(B)  in  the  matter  following  clause  (Hi)  by  inserting  "inpa- 
tient hospital,  "  after  "need  for". 

(3)  Section  1915(c)(7)  of  such  Act  is  amended  to  read  as  fol- 
lows: 

"(7)  In  making  estimates  under  paragraph  (2)(D)  in  the  case  of  a 
waiver  that  applies  only  to  individuals  with  a  particular  illness  or 
condition  who  are  inpatients  in  hospitals  or  in  skilled  nursing  or 
intermediate  care  facilities,  the  State  may  determine  the  average  per 
capita  expenditure  that  would  have  been  made  in  a  fiscal  year  for 
those  individuals  under  the  State  plan  separately  from  the  expendi- 
tures for  other  individuals  who  are  inpatients  of  those  respective  fa- 
cilities. ". 

(b)  Providing  Case  Management  Services  to  Patients  With 
j    Certain  Conditions. — Section  1915(g)(1)  of  such  Act  is  amended  by 

adding  at  the  end  the  following:  "A  State  may  limit  the  provision  of 
case  management  services  under  this  subsection  to  individuals  with 
acquired  immune  deficiency  syndrome  (AIDS),  or  with  AIDS-related 
conditions,  or  with  either,  and  a  State  may  limit  the  provision  of 
case  management  services  under  this  subsection  to  individuals  with 
!    chronic  mental  illness.  ". 

(c)  Waiver  of  Comparability  Requirement. — The  first  sentence 
of  section  1915(c)(3)  of  such  Act  is  amended  by  striking  all  that  fol- 
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lows  "statewideness)"  and  inserting  "and  section  1902(a)(10)(B)  (re- 
lating to  comparability). ". 

(d)  Providing  Certain  Other  Services  to  Patients  With 
Chronic  Mental  Illness. — Section  1915(c)(4)(B)  of  such  Act  is 
amended  by  inserting  before  the  period  at  the  end  the  following: 
"and  for  day  treatment  or  other  partial  hospitalization  services,  psy- 
chosocial rehabilitation  services,  and  clinic  services  (whether  or  not 
furnished  in  a  facility)  for  individuals  with  chronic  mental  illness''. 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  applications  for  waivers  (or  renewals  thereof)  approved  on 
or  after  the  date  of  the  enactment  of  this  Act. 

SEC.  9412.  WAIVER  AUTHORITY  FOR  CHRONICALLY  MENTALLY  ILL  AND 
FRAIL  ELDERLY. 

(a)  Chronically  Mentally  III  Demonstration  Program.— 

(1)  The  Secretary  of  Health  and  Human  Services  may,  in  ac- 
cordance with  this  subsection,  waive  certain  provisions  of  title 
XIX  of  the  Social  Security  Act  in  order  to  allow  States  to  im- 
plement demonstration  programs  to  improve  the  continuity, 
quality,  and  cost-effectiveness  of  mental  health  services  avail- 
able to  chronically  mentally  ill  medicaid  beneficiaries. 

(2)  A  waiver  shall  be  granted  under  this  subsection  with  re- 
spect to  a  demonstration  program  only  if— 

(A)  the  demonstration  program  has  been  awarded  a  grant 
from  the  Robert  Wood  Johnson  Foundation  and  the  De- 
partment of  Housing  and  Urban  Development  under  their 
'Program  for  the  Chronically  Mentally  111", 

(B)  the  State  provides  assurances  satisfactory  to  the  Secre- 
tary that  under  such  waiver — 

(i)  the  average  per  capita  expenditure  estimated  by 
the  State  in  any  fiscal  year  for  medical  assistance  for 
mental  health  services  provided  with  respect  to  indi- 
viduals covered  under  the  program  does  not  exceed  100 
percent  of  the  average  per  capita  expenditure  that  the 
State  reasonably  estimates  would  have  been  made  in 
that  fiscal  year  for  expenditures  under  the  State  plan 
for  such  services  for  such  individuals  if  the  waiver  had 
not  been  granted,  and 

(ii)  there  will  be  no  reduction  or  limitation  in  bene- 
fits to  a  medicaid  beneficiary  under  the  program. 

(3)  The  authority  under  this  subsection  extends  only  to  the 
following,  as  they  relate  to  the  provision  of  mental  health  serv- 
ices: 

(A)  A  waiver  of  the  requirements  of  sections  1902(a)(1), 
1920(a)(10)(B),  1902(a)(23),  and  1902(a)(30)  and  clauses  (i) 
and  (ii)  of  section  1903(m)(2)  of  the  Social  Security  Act. 

(B)  Including  as  "medical  assistance"  under  the  State 
plan  case  management  services  with  respect  to  mentally  ill 
patients,  habilitation  services  (as  defined  in  section 
1915(c)(5)  of  such  Act),  day  treatment  or  other  partial  hospi- 
talization services,  residential  services  (other  than  room 
and  board),  psychosocial  rehabilitation  services,  clinic  serv- 
ices (whether  or  not  furnished  in  a  facility),  and  such  other 
services  as  the  State  may  request  and  the  Secretary  may  ap- 
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prove  for  individuals  covered  under  the  demonstration 
project. 

(4) (A)  A  waiver  under  this  subsection  shall  be  for  an  initial 
term  of  three  years  which  may  be  extended  for  an  additional 
two-year  term.  The  request  of  a  State  for  extension  of  such  a 
waiver  shall  be  deemed  granted  unless  the  Secretary  denies 
such  request  in  writing  within  90  days  after  the  date  of  its  sub- 
mission to  the  Secretary. 

(B)  The  authority  to  approve  a  waiver  under  this  subsection 
extends  only  during  the  five-year  period  beginning  on  October  1, 
1986. 

(5)  Subsections  (c)(6)  and  (e)(1)  of  section  1915  of  the  Social  Se- 
curity Act  shall  apply  to  a  waiver  under  this  subsection  in  the 
same  manner  as  they  apply  to  a  waiver  under  that  section. 

(6)  The  Secretary  shall  report,  not  later  than  January  1,  1993, 
to  Congress  on  the  cost,  accessibility,  utilization,  and  quality  of 
service  provided  under  waivers  granted  under  this  subsection. 

(b)  Frail  Elderly  Demonstration  Project  Waivers. — 

(1)  The  Secretary  of  Health  and  Human  Services  shall  grant 
waivers  of  certain  requirements  of  titles  XVIII  and  XIX  of  the 
Social  Security  Act  to  not  more  than  10  public  or  nonprofit  pri- 
vate community-based  organizations  to  enable  such  organiza- 
tions to  provide  comprehensive  health  care  services  on  a  capitat- 
ed basis  to  frail  elderly  patients  at  risk  of  institutionalization. 

(2) (A)  Except  as  provided  in  subparagraph  (B),  the  terms  and 
conditions  of  a  waiver  granted  pursuant  to  this  subsection  shall 
be  substantially  the  same  as  the  terms  and  conditions  of  the  On 
Lok  waiver  (referred  to  in  section  603(c)  of  the  Social  Security 
Amendments  of  1983  and  extended  by  section  9220  of  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985). 

(B)  In  order  to  receive  a  waiver  under  this  subsection,  an  or- 
ganization must  be  awarded  a  grant  from  the  Robert  Wood 
Johnson  Foundation. 

(C)  Subject  to  subparagraph  (B),  any  waiver  granted  pursuant 
to  this  subsection  shall  be  for  an  initial  period  of  3  years.  The 
Secretary  may  extend  such  waiver  beyond  such  initial  period  for 
so  long  as  the  Secretary  finds  that  the  organization  complies 
with  the  terms  and  conditions  described  in  subparagraphs  (A) 
and  (B). 

SEC.  9413.  CONTINUATION  OF  "CASE-MANAGED  MEDICAL  CARE  FOR  NURS- 
ING HOME  PA TIENTS"  DEMONSTRA  TION  PROJECT. 

(a)  Approval  of  Application. — The  Secretary  of  Health  and 
Human  Services  shall  approve  any  application  for  a  waiver  of  any 
requirement  of  title  XVIII  or  XIX  of  the  Social  Security  Act  neces- 
sary to  provide  for  continuation,  from  July  1,  1987,  through  June  30, 
1989,  of  the  1  Vase-Managed  Medical  Care  for  Nursing  Home  Pa- 
tients" demonstration  project  (#95-P-98346/l-01)  carried  out  pur- 
suant to  section  222  of  the  Social  Security  Amendments  of  1972,  sec- 
tion 402  of  the  Social  Security  Amendments  of  1967,  and  section 
1115  of  the  Social  Security  Act  by  the  Department  of  Public  Welfare, 
Commonwealth  of  Massachusetts. 

(b)  Terms  and  Conditions. — The  Secretary's  approval  of  an  ap- 
plication (or  renewal  of  an  application)  under  subsection  (a)  shall  be 
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on  the  same  terms  and  conditions  as  applied  to  the  demonstration 
project  on  July  1,  1986. 

SEC  9414.  NEW  JERSEY  RESPITE  CARE  PILOT  PROJECT. 

(a)  Establishment. — The  Secretary  of  Health  and  Human  Serv- 
ices (in  this  section  referred  to  as  the  "Secretary")  shall  enter  into 
an  agreement  with  the  State  of  New  Jersey  (in  this  section  referred 
to  as  the  "State")  for  the  purpose  of  conducting  a  pilot  project  (in 
this  section  referred  to  as  the  "project")  under  the  XIX  of  the  Social 
Security  Act  for  providing  respite  care  services  for  elderly  and  dis- 
abled individuals  in  order  to  determine  the  extent  to  which — 

(1)  the  provision  of  necessary  respite  care  services  to  individ- 
uals at  risk  of  institutionalization  will  delay  or  avert  the  need 
for  institutional  care,  and 

(2)  respite  care  services  enhance  and  sustain  the  role  of  the 
family  in  providing  long-term  care  services  for  elderly  and  dis- 
abled individuals  at  risk  of  institutionalization. 

(b)  Conditions. — The  agreement  with  the  Secretary  under  this 
section  shall — 

(1)  provide  that  the  project  shall  be  administered  by  a  State 
health  services  agency  designated  for  such  purpose  by  the  Gover- 
nor (which  may  be  the  State  agency  administering  or  responsi- 
ble for  the  administration  of  the  State  plan  for  medical  assist- 
ance under  title  XIX  of  the  Social  Security  Act); 

(2)  provide  that  if  the  project  imposes  any  cost  sharing  re- 
quirements on  participants  who  are  eligible  for  benefits  under 
title  XIX  of  the  Social  Security  Act,  such  requirements  shall  be 
imposed  only  in  accordance  with  the  provisions  of  section  1916 
of  such  Act. 

(3)  provide  for  a  system  of  review  to  assure  that  respite  care 
services  are  provided  only  to  individuals  reasonably  determined 
to  be  in  need  of  such  services,  and 

(4)  meet  such  other  requirements  as  the  Secretary  may  estab- 
lish for  the  proper  and  efficient  implementation  of  the  project. 

(c)  Definition. — For  purposes  of  this  section,  the  term  "respite 
care  services  "  shall  include — 

(1)  short-term  and  intermittent — 

(A)  companion  or  sitter  services  (paid  as  well  as  volun- 
teer), 

(B)  homemaker  and  personal-care  services, 

(C)  adult  day  care,  and 

(D)  inpatient  care  in  a  hospital,  a  skilled  nursing  facility, 
or  an  intermediate  care  facility  (not  to  exceed  a  total  of  llf. 
days  for  any  individual);  and 

(2)  peer  support  and  training  for  family  caregivers  (using  in- 
formal support  groups  and  organized  counseling). 

(d)  Payments. — The  agreement  under  this  section  shall  be  entered 
into  between  the  Secretary  and  the  State  agency  designated  by  the 
Governor.  Under  such  agreement  the  Secretary  shall  pay  to  the 
State,  as  an  additional  payment  under  section  1903  of  the  Social  Se- 
curity Act  for  each  quarter,  an  amount  equal  to  50  percent  of  the 
reasonable  costs  incurred  by  such  State  during  such  quarter  in  pro- 
viding respite  care  services  under  the  project  for  elderly  and  dis- 
abled individuals  who  are  eligible  for  medical  assistance  under  the 
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State  plan  approved  under  title  XIX  of  such  Act  (or  who  would  be 
eligible  if  coverage  under  such  plan  was  as  broad  as  allowed  under 
Federal  law).  The  Federal  payment  shall  not  exceed  $1,000,000  for 
fiscal  year  1987,  and  $2,000,000  for  each  of  the  fiscal  years  1988, 
1989,  and  1990.  No  payments  shall  be  made  pursuant  to  this  section 
for  any  fiscal  year  beginning  after  September  30,  1990. 

(e)  Duration. — The  project  under  this  section  shall  be  of  maxi- 
mum duration  of  four  years,  plus  an  additional  time  period  of  up  to 
six  months  for  final  evaluation  and  reporting. 

(f)  Reports. — The  State  shall  arrange  for  an  independent  evalua- 
tion of  the  project  and  shall  transmit  the  evaluation  to  the  Secre- 
tary not  more  than  six  months  after  the  conclusion  of  project 

(g)  Provisions  Subject  to  Waiver.— At  the  request  of  the  State, 
the  Secretary  shall  waive  the  following  provisions  of  title  XIX  of 
the  Social  Security  Act  as  they  relate  to  the  pilot  project:  section 
1902(a)(1),  section  1902(a,)(10)(B),  section  1902(a)(13),  and  section 
1902(a>(30).  The  Secretary  may  not  waive  any  other  provision  of  such 
title  with  respect  to  the  pilot  project. 

SEC.  9415.  INAPPLICABILITY  OF  PAPERWORK  REDUCTION  ACT. 

Notwithstanding  any  other  provision  of  law,  chapter  35  of  title 
44-  United  States  Code,  shall  not  apply  to  information  required  to 
carry  out  any  provision  of  this  part  or  the  amendments  made  by  this 
part. 

Part  3 — Payments 

SEC.  9421.  HOLDING  STATES  HARMLESS  IN  FISCAL  YEAR  1987  AGAINST  A 
DECREASE  IN  THE  FEDERAL  MEDICAL  ASSISTANCE  PERCENT- 
AGE. 

(a)  In  General. — Section  9528  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

(c)  Hold  Harmless  Provision. — Notwithstanding  subsection  (b), 
for  calendar  quarters  occurring  during  fiscal  year  1987  and  only  for 
purposes  of  making  payment  to  a  State  under  section  1903  of  the 
Social  Security  Act,  the  amendments  made  by  subsection  (a)  shall 
not  apply  to  a  State  if  the  effect  of  applying  the  amendments  would 
be  to  reduce  the  amount  of  payment  made  to  the  State  under  that 
section. ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  be  effective  as  though  it  had  been  included  in  the  Consolidat- 
ed Omnibus  Budget  Reconciliation  Act  of  1985  at  the  time  of  its  en- 
actment. 

SEC.  9422.  WAIVER  OF  CERTAIN  REQUIREMENTS. 

Notwithstanding  the  three-month  limitation  set  forth  in  sections 
1902(a)(34)  and  1905(a)  of  the  Social  Security  Act,  payment  may  be 
made  under  title  XIX  of  such  Act  with  respect  to  care  and  services 
provided  by  the  Medical  University  of  South  Carolina,  after  Septem- 
ber 30,  1984,  and  before  July  1,  1985,  to  individuals — 

(1)  who  are  not  described  in  section  1902(a)(10)(A)  of  such  Act, 

(2)  who,  upon  application,  would  have  been  eligible  as  indi- 
viduals under  the  age  of  18  or  pregnant  women,  for  medical  as- 
sistance under  the  State  plan  approved  under  such  title  at  the 
time  such  care  and  services  were  provided,  and 


202 


(3)  who,  not  later  than  six  months  after  the  date  of  the  enact- 
ment of  this  Act,  are  determined  by  the  State  agency  adminis- 
tering or  supervising  the  administration  of  such  plan  to  have 
been  so  eligible. 

Part  4 — Other  Quality  and  Efficiency  Measures 

SEC.  9431.  INDEPENDENT  QUALITY  REVIEW  OF  HMO  SERVICES. 

(a)  In  General.— Section  1902(a)(30)  of  the  Social  Security  Act  (42 
U.S.C.  1396a(a)(30))  is  amended— 

(1)  by  inserting  "and"  at  the  end  of  subparagraph  (B),  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 

(C)  provide  a  utilization  and  quality  control  peer  review  orga- 
nization (under  part  B  of  title  XI)  or  a  private  accreditation 
body  to  conduct  (on  an  annual  basis)  an  independent,  external 
review  of  the  quality  of  services  furnished  under  each  contract 
under  section  1903(m),  with  the  results  of  such  review  made 
available  to  the  State  and,  upon  request,  to  the  Secretary,  the 
Inspector  General  in  the  Department  of  Health  and  Human 
Services,  and  the  Comptroller  General;". 

(b)  Conforming  Amendments. — (1)  Section  1902(d)  of  such  Act 
(42  U.S.C.  1396a(d))  is  amended  by  inserting  "(including  quality 
review  functions  described  in  subsection  (a)(30)(C))"  after  "medical 
or  utilization  review  functions  ". 

(2)  Section  1903(a)(3)(C)  of  such  Act  (42  U.S.C.  1396b(a)(3)(C))  is 
amended  by  inserting  "or  quality  review"  after  "medical  and  utili- 
zation review". 

(c)  Effective  Date. — The  amendments  made  by  this  section 
apply  to  payments  under  title  XIX  of  the  Social  Security  Act  for  cal- 
endar quarters  beginning  on  or  after  July  1,  1987,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendments  have 
been  promulgated  by  such  date. 

SEC  9432.  STATE  UTILIZATION  REVIEW  SYSTEMS. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
(in  this  section  referred  to  as  the  "Secretary")  may  not,  during  the 
period  beginning  with  the  date  of  the  enactment  of  this  Act  and 
ending  with  the  date  that  is  180  days  after  the  day  on  whch  the 
report  required  by  subsection  (b)  is  submitted  to  the  Congress,  pub- 
lish final  or  interim  final  regulations  requiring  a  State  plan  ap- 
proved under  title  XIX  of  the  Social  Security  Act  to  include  a  pro- 
gram requiring  second  surgical  opinions  or  a  program  of  inpatient 
hospital  preadmission  review. 

(b)  Report. — 

(1)  The  Secretary  shall  report  to  Congress,  by  not  later  than 
October  1,  1988,  for  each  State  in  a  representative  sample  of 
States — 

(A)  the  identity  of  those  procedures  which  are  high 
volume  or  high  cost  procedures  among  patients  who  are  cov- 
ered under  the  State  medicaid  plan, 

(B)  the  payment  rates  under  those  plans  for  such  proce- 
dures, and  the  aggregate  annual  payment  amounts  made 
under  such  plans  for  such  procedures  (including  the  Feder- 
al share  of  such  payment  amounts), 
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(C)  the  rate  at  which  each  such  procedure  is  performed  on 
medicaid  patients  and  (to  the  extent  that  data  are  avail- 
able) comparisons  to  the  rate  at  which  such  procedure  is 
performed  on  patients  of  comparable  age  who  are  not  med- 
icaid patients, 

(D)  with  respect  to  each  such  procedure — 

(i)  the  number  of  board  certified  or  board  eligible 
physicians  in  the  State  who  provide  care  and  services 
to  medicaid  patients  and  who  perform  the  procedure, 
and 

(ii)  in  the  case  of  a  State  with  a  mandatory  second 
surgical  opinion  program  in  operation,  the  number  of 
physicians  described  in  clause  (i)  who  provide  second 
opinions  (of  the  type  described  in  section  1164  of  the 
Social  Security  Act)  for  the  procedure  at  prevailing 
payment  rates  under  the  State  medicaid  plan,  and 

(E)  in  the  case  of  a  State  with  a  mandatory  second  surgi- 
cal opinion  program  or  a  program  of  inpatient  hospital 
preadmission  review  in  operation,  a  description  of— 

(i)  the  extent  to  which  such  program  impedes  access 
to  necessary  care  and  services,  and 

(ii)  the  measures  that  the  State  has  taken  to  address 
such  impediments,  particularly  in  rural  areas. 

(2)  Such  report  shall  also  include  a  list  of  those  surgical  pro- 
cedures which  the  Secretary  believes  meet  the  following  criteria 
and  for  which  a  mandatory  second  opinion  program  under  med- 
icaid plans  may  be  appropriate: 

(A)  The  procedure  is  one  which  generally  can  be  post- 
poned without  undue  risk  to  the  patient. 

(B)  The  procedure  is  a  high  volume  procedure  among  pa- 
tients who  are  covered  under  State  medicaid  plans  or  is  a 
high  cost  procedure. 

(C)  The  procedure  has  a  comparatively  high  rate  of  non- 
confirmation  upon  examination  by  another  qualified  physi- 
cian, there  is  substantial  geographic  variation  in  the  rates 
of  performance  of  the  procedure,  or  there  are  other  reasons 
why  requiring  second  opinions  for  100  percent  of  such  pro- 
cedures would  be  cost  effective. 

(3)  The  representative  sample  of  States  required  to  be  includ- 
ed in  the  report  shall  include  States  with  mandatory  second 
surgical  opinion  programs  in  operation,  States  with  programs  of 
inpatient  hospital  preadmission  review  in  operation,  and  States 
with  neither  such  program  in  operation. 

(4)  In  this  subsection,  the  term  "medicaid  plan"  means  a 
State  plan  approved  under  title  XIX  of  the  Social  Security  Act. 

(c)  Study.— 

(1)  The  Secretary  shall  conduct  a  study  of  the  utilization  of 
selected  medical  treatments  and  surgical  procedures  by  medic- 
aid beneficiaries  in  order  to  assess  the  appropriateness,  necessi- 
ty, and  effectiveness  of  such  treatments  and  procedures. 

(2)  The  study  shall  analyze  the  extent  to  which  there  is  signif- 
icant variation  in  the  rate  of  utilization  by  medicaid  benefici- 
aries of  selected  treatments  and  procedures  for  different  geo- 
graphic areas  within  States  and  among  States. 
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(3)  The  study  shall  also  identify  underutilized,  medically  nec- 
essary treatments  and  procedures  for  which — 

(A)  a  failure  to  furnish  could  have  an  adverse  effect  on 
health  status,  and 

(B)  the  rate  of  utilization  by  medicaid  beneficiaries  is  sig- 
nificantly less  than  the  rate  for  comparable,  age-adjusted 
populations. 

(4)  The  study  shall  be  coordinated,  to  the  extent  practicable, 
with  the  research  program  established  pursuant  to  section 
1875(c)  of  the  Social  Security  Act,  with  particular  regard  to  the 
relationship  of  the  variations  described  in  paragraph  (2)  to  pa- 
tient outcomes. 

(5)  The  Secretary  shall  report  the  results  of  the  study  to  the 
Congress  not  later  than  January  1,  1990. 

SEC.  9433.  CLARIFICATION  OF  FLEXIBILITY  FOR  STATE  MEDICAID  PAY- 
MENT SYSTEMS  FOR  INPATIENT  SERVICES. 

(a)  In  General. — Section  2178  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1981  (Public  Law  97-35,  95  Stat.  809)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(d)  Section  1902  of  such  Act  is  further  amended  by  insertng 
before  subsection  (i)  the  following  new  subsection: 

"  '(h)  Nothing  in  this  title  (inlcuding  subsections  (a)(13)  and  (a)(30) 
of  this  section)  shall  be  construed  as  authorizing  the  Secretary  to 
limit  the  amount  of  payment  adjustments  that  may  be  made  under 
a  plan  under  this  title  with  respect  to  hospitals  that  serve  a  dispro- 
portionate number  of  low-income  patients  with  special  needs. '.  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  as  though  it  was  included  in  the  enactment  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1981  (Public  Law  97-35). 

SEC.   9434.  FINANCIAL  DISCLOSURE  REQUIREMENTS  FOR  HMOS;  CIVIL 
MONEY  PENALTIES. 

(a)  Disclosure  of  Interlocking  Relationships.— 

(1)  Section  1903(m)  of  the  Social  Security  Act  (42  U.S.C. 
1396b(m))  is  amended — 

(A)  in  paragraph  (2)(A) — 

(i)  by  striking  "and"  at  the  end  of  clause  (vi), 

(ii)  by  striking  the  period  at  the  end  of  clause  (vii) 
and  inserting  "  and",  and 

(Hi)  by  adding  after  clause  (vii)  the  following  new 
clause: 

<((viii)  such  contract  provides  for  disclosure  of  information  in 
accordance  with  section  1124  and  paragraph  (4)  of  this  subsec- 
tion. ";  and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
"(4)(A)  Each  health  maintenance  organization  which  is  not  a 

qualified  health  maintenance  organization  (as  defined  in  section 
1310(d)  of  the  Public  Health  Service  Act)  must  report  to  the  State 
and,  upon  request,  to  the  Secretary,  the  Inspector  General  of  the  De- 
partment of  Health  and  Human  Services,  and  the  Comptroller  Gen- 
eral a  description  of  transactions  between  the  organization  and  a 
party  in  interest  (as  defined  in  section  1318(b)  of  such  Act),  includ- 
ing the  following  transactions: 


205 


"(i)  Any  sale  or  exchange,  or  leasing  of  any  property  between 
the  organization  and  such  a  party. 

"(ii)  Any  furnishing  for  consideration  of  goods,  services  (in- 
cluding management  services),  or  facilities  between  the  organi- 
zation and  such  a  party,  but  not  including  salaries  paid  to  em- 
ployees for  services  provided  in  the  normal  course  of  their  em- 
ployment. 

u(iii)  Any  lending  of  money  or  other  extension  of  credit  be- 
tween the  organization  and  such  a  party. 
The  State  or  Secretary  may  require  that  information  reported  re- 
specting an  organization  which  controls,  or  is  controlled  by,  or  is 
under  common  control  with,  another  entity  by  in  the  form  of  a  con- 
solidated financial  statement  for  the  organization  and  such  entity. 

"(B)  Each  organization  shall  make  the  information  reported  pursu- 
ant to  subparagraph  (A)  available  to  its  enrollees  upon  reasonable 
request. ". 

(2)  Section  1903(m)(2)(A)(iii)  of  the  Social  Security  Act  (42 
U.S.C.  1396b(m)(2)(A)(iii))  is  amended  by  inserting  before  the 
semicolon  the  following:  "and  under  which  the  Secretary  must 
provide  prior  approval  for  contracts  providing  for  expenditures 
in  excess  of  $100,000". 

(3) (A)  The  amendments  made  by  paragraph  (1)  shall  take 
effect  6  months  after  the  date  of  the  enactment  of  this  Act. 

(B)  The  amendment  made  by  paragraph  (2)  shall  take  effect 
on  the  date  of  the  enactment  of  this  Act  and  shall  apply  to  con- 
tracts entered  into,  renewed,  or  extended  after  the  end  of  the  30- 
day  period  beginning  on  the  date  of  the  enactment  of  this  Act. 
(c)  Civil  Money  Penalties. — Section  1903(m)  of  the  Social  Secu- 
rity Act,  as  amended  by  subsection  (a),  is  further  amended  by 
adding  at  the  end  the  following  new  paragraph: 

"(5)(A)  Any  entity  with  a  contract  under  this  subsection  that  fails 
substantially  to  provide  medically  necessary  items  and  services  that 
are  required  (under  law  or  such  contract)  to  be  provided  to  individ- 
uals covered  under  such  contract,  if  the  failure  has  adversely  affect- 
ed (or  has  a  substantial  likelihood  of  adversely  affecting)  these  indi- 
viduals, is  subject  to  a  civil  money  penalty  of  not  more  than  $10,000 
for  each  such  failure. 

"(B)  The  provisions  of  section  1128A  (other  than  subsection  (a)) 
shall  apply  to  a  civil  money  penalty  under  subparagraph  (A)  in  the 
same  manner  as  they  apply  to  a  civil  money  penalty  under  that  sec- 
tion. ". 

SEC.  9435.  COBRA  TECHNICAL  CORRECTIONS  AND  CLARIFICATIONS  RELAT- 
ING TO  THE  MEDICAID  PROGRAM. 

(a)  Maintenance  Income  Standards. — Section  9502QX4)  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  is  amend- 
ed by  striking  out  "on  or  after"  and  inserting  in  lieu  thereof  "before, 
on,  or  after". 

(b)  Hospice  Care  for  Dual  Eligibles. — 

(1)  Sectionl902(a)(13)(D)  of  the  Social  Security  Act,  as  amend- 
ed by  sections  9505(c)(01)  and  9509(a)(4)  of  the  Consolidated  Om- 
nibus Budget  Reconciliation  Act  of  1985,  is  amended  by  insert- 
ing before  the  first  semicolon  the  following:  uand  for  payment 
of  amounts  under  section  1905(o)(3)". 
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(2)  Section  1905(o)  of  the  Social  Security  Act,  as  amended  by 
section  9505(a)(2)  of  the  Consolidated  Omnibus  Budget  Reconcil- 
iation Act  of  1985,  is  amended  by  adding  at  the  end  the  follow- 
ing new  paragraph: 

"(3)  In  the  case  of  a  State  which  elects  not  to  provide  medical 
assistance  for  hospice  care,  but  provides  medical  assistance  for 
skilled  nursing  or  intermediate  care  facility  services  with  re- 
spect to  an  individual — 

"(A)  who  is  residing  in  a  skilled  nursing  or  intermediate 
care  facility  and  is  receiving  medical  assistance  for  services 
in  such  facility  under  the  plan, 

"(B)  who  is  entitled  to  benefits  under  part  A  of  title 
XVIII  and  has  elected,  under  section  1812(d),  to  receive  hos- 
pice care  under  such  part,  and 

"(C)  with  respect  to  whom  the  hospice  program  under 
such  title  and  the  skilled  nursing  or  intermediate  care  fa- 
cility have  entered  into  a  written  agreement  under  which 
the  program  takes  full  responsibility  for  the  professional 
management  of  the  individuals  hospice  care  and  the  facili- 
ty agrees  to  provide  room  and  board  to  the  individual, 
instead  of  any  payment  otherwise  made  under  the  plan  with  re- 
spect to  the  facility's  services,  the  State  shall  provide  for  pay- 
ment to  the  hospice  program  of  an  amount  equal  to  the 
amounts  allocated  under  the  plan  for  room  and  board  in  the 
facility,  in  accordance  with  the  rates  established  under  section 
1902(a)(13),  and,  if  the  individual  is  an  individual  described  in 
section  1902(a)(10)(A),  shall  provide  for  payment  of  any  coinsur- 
ance amounts  imposed  under  section  1813(a)(4).  For  purposes  of 
this  paragraph  and  section  1902(a)(13)(D),  the  term  'room  and 
board '  includes  performance  of  personal  care  services,  including 
assistance  in  activities  of  daily  living,  in  socializing  activities, 
administration  of  medication,  maintaining  the  cleanliness  of  a 
residents  room,  and  supervising  and  assisting  in  the  use  of  du- 
rable medical  equipment  and  prescribed  therapies.  ". 

(c)  Medicaid  Qualifying  Trusts. — Section  9506  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(c)  Exception. — The  amendment  made  by  subsection  (a)  shall 
not  apply  to  any  trust  or  initial  trust  decree  established  prior  to 
April  7,  1986,  solely  for  the  benefit  of  a  mentally  retarded  individ- 
ual who  resides  in  an  intermediate  care  facility  for  the  mentally  re- 
tarded. ". 

(d)  Effective  Dates. — 

(1)  Sections  9505(e)  and  9508(b)  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  are  each  amended  by  insert- 
ing before  the  period  at  the  end  the  following:  "  without  regard 
to  whether  or  not  regulations  to  carry  out  the  amendments  have 
been  promulgated  by  that  date". 

(2)  Sections  9510(b)  of  the  Consolidated  Omnibus  Budget  Rec- 
onciliation Act  of  1985  are  each  amended  by  inserting  before 
the  period  at  the  end  the  following:  ",  without  regard  to  wheth- 
er or  not  regulations  to  carry  out  the  amendment  have  been  pro- 
mulgated by  that  date". 
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(e)  Health  Insuring  Organizations.— Section  9517(c)(2)  of  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985,  as  amended 
by  section  1895(c)(4)  of  the  Tax  Reform  Act  of  1986,  is  amended  by 
adding  at  the  end  the  following  new  subparagraph: 

"(D)  Nothing  in  section  1903(m)(l)(A)  of  the  Social  Security  Act 
shall  be  construed  as  requiring  a  health-insuring  organization  to  be 
organized  under  the  health  maintenance  organization  laws  of  a 
State. " 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
be  effective  as  if  included  in  the  enactment  of  the  Consolidated  Om- 
nibus Budget  Reconciliation  Act  of  1985. 

SEC.  9436.  PAYMENT  FOR  CERTAIN  LONG-TERM  CARE  PATIENTS  IN  HOSPI- 
TALS 

(a)  In  General. — In  the  case  of  a  State  which  received  a  waiver 
under  the  authority  of  section  402(b)  of  the  Social  Security  Amend- 
ments of  1967  with  respect  to  payment  methodology  for  inpatient 
hospital  services  under  title  XVIII  and  XIX  of  the  Social  Security 
Act  during  the  3-year  period  beginning  January  1,  1983,  notwith- 
standing section  1902(a)(13)  of  such  Act,  the  State  may  pay  under 
title  XIX  of  such  Act  for  hospital  patients  receiving  services  at  an 
inappropriate  level  of  care  at  the  rate  for  hospital  patients  receiving 
an  appropriate  level  of  care  if  the  Secretary  of  Health  and  Human 
Services  determines  that  a  sufficient  number  of  hospital  beds  have 
been  decertified  in  the  State  to  reduce  the  payments  to  hospitals 
under  such  title  in  the  State  by  amount  equal  to  or  greater  that  the 
amount  by  which  payments  to  hospitals  under  such  title  in  such 
State  will  increase  as  a  result  of  the  payment  of  such  higher  rates 
for  patients  receiving  inappropriate  levels  of  care. 

(b)  Effective  Period. — Subsection  (a)  shall  apply  to  payments  for 
services  furnished  during  the  3-year  period  beginning  January  1, 
1986,  after  the  date  the  Secretary  makes  the  determination  described 
in  that  subsection. 

Part  5 — Maternal  and  Child  Health 

SEC.  9441.  AUTHORIZATION  AND  ALLOTMENT  OF  ADDITIONAL  FUNDS. 

(a)  Additional  Funds. — Section  501(a)  of  the  Social  Security  Act 
(42  U.S.C.  701(a))  is  amended  by  striking  "$478,000,000  for  fiscal 
year  1984"  and  inserting  "$553,000,000  for  fiscal  year  1987, 
$557,000,000  for  fiscal  year  1988,  and  $561,000,000  for  fiscal  year 
1989". 

(b)  Allotment  of  Additional  Appropriations. — Section  502  of 
such  Act  (42  U.S.C.  701)  is  amended— 

(1)  in  subsection  (a)(1)  by  striking  "amount  appropriated 
under  section  501(a)"  and  inserting  in  lieu  thereof  "amounts  ap- 
propriated under  section  501(a)  for  a  fiscal  year  that  are  not  in 
excess  of  $4  78, 000, 000"; 

(2)  in  subsection  (b) — 

(A)  by  inserting  "that  are  not  in  excess  of  $478,000,000" 
after  "fiscal  year"  the  first  place  it  appears,  and 

(B)  by  striking  paragraph  (3);  and 

(3)  by  adding  at  the  end  the  following  new  subsections: 
"(c)(1)  Of  the  amounts  appropriated  for  a  fiscal  year  in  excess  of 

$478,000,000,  an  amount  equal  to  7  percent  for  fiscal  year  1987,  8 
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percent  for  fiscal  year  1988,  and  9  percent  for  fiscal  year  1989  shall 
be  retained  by  the  Secretary  for  the  purpose  of  carrying  out  (through 
grants,  contracts,  or  otherwise)  projects  for  the  screening  of  new- 
borns for  sickle-cell  anemia  and  other  genetic  disorders.  The  provi- 
sions of  paragraph  (3)  of  subsection  (a)  shall  apply  to  projects  au- 
thorized by  this  paragraph  to  the  same  extent  as  such  provisions 
apply  to  projects  authorized  under  such  subsection. 

"(2)(A)  Of  the  amounts  appropriated  for  a  fiscal  year  in  excess  of 
$478,000,000  that  remain  after  the  Secretary  has  retained  the  appli- 
cable amount  (if  any)  for  such  fiscal  year  under  paragraph  (1),  an 
amount  equal  to  33%  percent  shall  be  retained  and  allotted  in  the 
same  manner  as  the  amounts  retained  and  allotted  under  subsec- 
tions (a)  and  (b). 

"(B)  The  amounts  retained  by  the  Secretary  under  this  paragraph 
shall  be  used  for  the  purpose  of  carrying  out  (through  grants,  con- 
tracts, or  otherwise)  special  projects  of  regional  or  national  signifi- 
cance, training,  and  research  to  promote  access  to  primary  health 
services  for  children  and  community-based  service  networks  and 
case  management  services  for  children  with  special  health  care 
needs. 

"(C)  The  amounts  allotted  to  the  States  under  this  paragraph 
shall  be  used  to  develop  primary  health  services  demonstration  pro- 
grams and  projects  for  children  and  to  promote  the  development  of 
community-based  service  networks  and  case  management  services  for 
children  with  special  health  care  needs. 
"(D)  For  purposes  of  this  paragraph— 

"(i)  the  term  'primary  health  services'  includes — 

"(I)  any  assessment,  diagnosis,  or  treatment  service  pro- 
vided on  an  outpatient  basis  that  is  designed  to  promote 
the  health,  to  prevent  the  development  of  disease  or  disabil- 
ity, or  to  treat  an  illness  or  other  health  condition,  of  a 
child,  and 

"(II)  any  service  designed  to  promote  the  access  of  chil- 
dren to  high  quality,  continuous,  and  comprehensive  pri- 
mary health  services,  including  case  management; 
"(ii)  the  term  'community-base  service  network  for  children 
with  special  health  care  needs'  means  a  network  of  coordinated, 
high-quality  services  that  is  located  in  or  near  the  home  com- 
munities of  children  with  special  health  care  needs  in  order  to 
improve  the  health  status,  functioning,  and  well  being  of  such 
children; 

"(Hi)  the  term  'case  management  services'  means  services  to 
promote  the  effective  and  efficient  organization  and  utilization 
of  resources  to  assure  access  to  necessary  comprehensive  services 
for  children  and  their  families;  and 

"(iv)  the  term  'comprehensive  services '  includes  early  identifi- 
cation and  intervention  services,  diagnostic  and  evaluation  serv- 
ices, treatment  services,  rehabilitation  services,  family  support 
services,  and  special  education  services. 
"(3)  Of  the  amounts  appropriated  for  a  fiscal  year  in  excess  of 
$478,000,000  that  remain  after  the  Secretary  has  retained  the  appli- 
cable amount  (if  any)  for  such  fiscal  year  under  paragraph  (1),  an 
amount  equal  to  66%  percent  shall  be  retained  and  alloted  in  the 
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same  manner  and  for  the  same  purposes  as  the  amounts  retained 
and  allotted  under  subsections  (a)  and  (b). 

"(d)(1)  To  the  extent  that  all  the  funds  appropriated  under  this 
title  for  a  fiscal  year  are  not  otherwise  allotted  to  States  either  be- 
cause all  the  States  have  not  qualified  for  such  allotments  under 
section  505  for  the  fiscal  year  or  because  some  States  have  indicated 
in  their  descriptions  of  activities  under  section  505  that  they  do  not 
intend  to  use  the  full  amount  of  such  allotments,  such  excess  shall 
be  allotted  among  the  remaining  States  in  proportion  to  the  amount 
otherwise  allotted  to  such  States  for  the  fiscal  year  without  regard 
to  this  paragraph. 

"(2)  To  the  extent  that  all  the  funds  appropriated  under  this  title 
for  a  fiscal  year  are  not  otherwise  allotted  to  States  because  some 
State  allotments  are  offset  under  section  506(b)(2),  such  excess  shall 
be  allotted  among  the  remaining  StoAes  in  proportion  to  the  amount 
otht  wise  allotted  to  such  States  for  the  fiscal  year  without  regard 
to  this  paragraph. ". 

SEC.  9442.  MATERNAL  AND  CHILD  HEALTH  AND  ADOPTION  CLEARING- 
HOUSE. 

The  Secretary  of  Health  and  Human  Services  shall  establish, 
either  directly  or  by  grant  or  contract,  a  National  Adoption  Infor- 
mation Clearinghouse.  The  Clearinghouse  shall — 

(1)  collect,  compile,  and  maintain  information  obtained  from 
available  research,  studies,  and  reports  by  public  and  private 
agencies,  institutions,  or  individuals  concerning  all  aspects  of 
infant  adoption  and  adoption  of  children  with  special  needs; 

(2)  compile,  maintain,  and  periodically  revise  directories  of 
information  concerning — 

(A)  crisis  pregnancy  centers, 

(B)  shelters  and  residences  for  pregnant  women, 

(C)  training  programs  on  adoption, 

(D)  educational  programs  on  adoption, 

(E)  licensed  adoption  agencies, 

(F)  State  laws  relating  to  adoption, 

(G)  intercountry  adoption, 

(H)  any  other  information  relating  to  adoption  for  preg- 
nant women,  infertile  couples,  adoptive  parents,  unmarried 
individuals  who  want  to  adopt  children,  individuals  who 
have  been  adopted,  birth  parents  who  have  placed  a  child 
for  adoption,  adoption  agencies,  social  workers,  counselors, 
or  other  individuals  who  work  in  the  adoption  field; 

(3)  disseminate  the  information  compiled  and  maintained 
pursuant  to  paragraph  (1)  and  the  directories  compiled  and 
maintained  pursuant  to  paragraph  (2);  and 

(4)  upon  the  establishment  of  an  adoption  and  foster  care 
data  collection  system  pursuant  to  section  479  of  the  Social  Se- 
curity Act,  disseminate  the  data  and  information  made  avail- 
able through  that  system. 

SEC.  9443.  COLLECTION  OF  DATA  RELATING  TO  ADOPTION  AND  FOSTER 
CARE. 

Part  E  of  title  IV  of  the  Social  Security  Act,  as  amended  by  sec- 
tion 1883(b)(10)  of  the  Tax  Reform  Act  of  1986,  is  further  amended 
by  adding  at  the  end  thereof  the  following  new  section: 
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''collection  of  data  relating  to  adoption  and  foster  care 

"Sec.  579.  (a)(1)  Not  later  than  90  days  after  the  date  of  the  enact- 
ment of  this  subsection,  the  Secretary  shall  establish  an  Advisory 
Committee  on  Adoption  and  Foster  Care  Information  (in  this  section 
referred  to  as  the  Advisory  Committee)  to  study  the  various  meth- 
ods of  establishing,  administering,  and  financing  a  system  for  the 
collection  of  data  with  respect  to  adoption  and  foster  care  in  the 
United  States. 

"(2)  The  study  required  by  paragraph  (1)  shall — 
"(A)  identify  the  types  of  data  necessary  to — 

(i)  assess  (on  a  continuing  basis)  the  incidence,  character- 
istics, and  status  of  adoption  and  foster  care  in  the  United 
States,  and 

"(ii)  develop  appropriate  national  policies  with  respect  to 
adoption  and  foster  care; 
"(B)  evaluate  the  feasibility  and  appropriateness  of  collecting 
data  with  respect  to  privately  arranged  adoptions  and  adop- 
tions arranged  through  private  agencies  without  assistance 
from  public  child  welfare  agencies; 

"(C)  assess  the  validity  of  various  methods  of  collecting  data 
with  respect  to  adoption  and  foster  care;  and 

"(D)  evaluate  the  financial  and  administrative  impact  of  im- 
plementing each  such  method. 
"(3)  Not  later  than  October  1,  1987,  the  Advisory  Committee  shall 
submit  to  the  Secretary  and  the  Congress  a  report  setting  forth  the 
results  of  the  study  required  by  paragraph  (1)  and  evaluating  and 
making  recommendations  with  respect  to  the  various  methods  of  es- 
tablishing, administering,  and  financing  a  system  for  the  collection 
of  data  with  respect  to  adoption  and  foster  care  in  the  United 
States. 

"(4)(A)  Subject  to  subparagraph  (B),  the  membership  and  organi- 
zation of  the  Advisory  Committee  shall  be  determined  by  the  Secre- 
tary. 

"(B)  The  membership  of  the  Advisory  Committee  shall  include 
representatives  of— 

"(i)  private,  nonprofit  organizations  with  an  interest  in  child 
welfare  (including  organizations  that  provide  foster  care  and 
adoption  services), 

(ii)  organizations  representing  State  and  local  governmental 
agencies  with  responsibility  for  foster  care  and  adoption  serv- 
ices, 

"(Hi)  organizations  representing  State  and  local  governmental 
agencies  with  responsibility  for  the  collection  of  health  and 
social  statistics, 

"(iv)  organizations  representing  State  and  local  judicial 
bodies  with  jurisdiction  over  family  law, 

"(v)  Federal  agencies  responsible  for  the  collection  of  health 
and  social  statistics,  and 

"(vi)  organizations  and  agencies  involved  with  privately  ar- 
ranged or  international  adoptions. 
"(5)  After  the  date  of  the  submission  of  the  report  required  by 
paragraph  (S),  the  Advisory  Committee  shall  cease  to  exist. 
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"(b)(1)(A)  Not  later  than  July  1,  1988,  the  Secretary  shall  submit 
to  the  Congress  a  report  that — 

"(i)  proposes  a  method  of  establishing,  administering,  and  fi- 
nancing a  system  for  the  collection  of  data  relating  to  adoption 
and  foster  care  in  the  United  States, 

"(ii)  evaluates  the  feasibility  and  appropriateness  of  collecting 
data  with  respect  to  privately  arranged  adoptions  and  adop- 
tions arranged  through  private  agencies  without  assistance 
from  public  child  welfare  agencies,  and 

"(Hi)  evaluates  the  impact  of  the  system  proposed  under 
clause  (i)  on  the  agencies  with  responsibility  for  implementing 
it. 

"(B)  The  report  required  by  subparagraph  (A)  shall — 

"(i)  specify  any  changes  in  law  that  will  be  necessary  to  im- 
plement the  system  proposed  under  subparagraph  (A)(i),  and 

"(ii)  describe  the  type  of  system  that  will  be  implemented 
under  paragraph  (2)  in  the  absence  of  such  changes. 
"(2)  Not  later  than  December  31,  1988,  the  Secretary  shall  promul- 
gate final  regulations  providing  for  the  implementation  of— 
"(A)  the  system  proposed  under  paragraph  (l)(A)(i),  or 
"(B)  if  the  changes  in  law  specified  pursuant  to  paragraph 
(l)(B)(i)  have  not  been  enacted,  the  system  described  in  para- 
graph (lXBXUX 

Such  regulations  shall  provide  for  the  full  implementation  of  the 
system  not  later  than  October  1,  1991. 

"(c)  Any  data  collection  system  developed  and  implemented  under 
this  section  shall — 

"(1)  avoid  unnecessary  diversion  of  resources  from  agencies  re- 
sponsible for  adoption  and  foster  care; 

"(2)  assure  that  any  data  that  is  collected  is  reliable  and  con- 
sistent over  time  and  among  jurisdictions  through  the  use  of 
uniform  definitions  and  methodologies; 

"(3)  provide  comprehensive  national  information  with  respect 
to— 

"(A)  the  demographic  characteristics  of  adoptive  and 
foster  children  and  their  biological  and  adoptive  or  foster 
parents, 

"(B)  the  status  of  the  foster  care  population  (including 
the  number  of  children  in  foster  care,  length  of  placement, 
type  of  placement,  availability  for  adoption,  and  goals  for 
ending  or  continuing  foster  care), 

"(C)  the  number  and  characteristics  of— 

"(i)  children  placed  in  or  removed  from  foster  care, 
and 

"(ii)  children  adopted  or  with  respect  to  whom  adop- 
tions have  been  terminated,  and 
"(D)  the  extent  and  nature  of  assistance  provided  by  Fed- 
eral, State,  and  local  adoption  and  foster  care  programs 
and  the  characteristics  of  the  children  with  respect  to 
whom  such  assistance  is  provided;  and 
"(4)  utilize  appropriate  requirements  and  incentives  to  ensure 
that  the  system  functions  reliably  throughout  the  United 
States. ". 
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Subtitle  F— Provision  Relating  to  Access  to  Health  Care 

Sec.  9501.  Continuation  coverage  for  retirees  in  cases  of  bankruptcies. 

SEC.  9501.  CONTINUATION  COVERAGE  FOR  RETIREES  IN  CASES  OF  BANK- 
RUPTCIES. 

(a)  Loss  of  Coverage  of  Retiree  Through  Bankruptcy  as 
Qualifying  Event. — 

(1)  IRC  amendment. — Paragraph  (3)  of  section  162(k)  of  the 
Internal  Revenue  Code  of  1986  (relating  to  qualifying  event 
with  respect  to  continuation  coverage  requirements  under  group 
health  plans)  is  amended  by  adding  at  the  end  the  following: 

"(F)  A  proceeding  in  a  case  under  title  11,  United  States 
Code,  commencing  on  or  after  July  1,  1986,  with  respect  to 
the  employer  from  whose  employment  the  covered  employee 
retired  at  any  time. 
In  the  case  of  an  event  described  in  subparagraph  (F),  a  loss  of 
coverage  includes  a  substantial  elimination  of  coverage  with  re- 
spect to  a  qualified  beneficiary  described  in  paragraph  (7)(B)(iv) 
within  one  year  before  or  after  the  date  of  commencement  of  the 
proceeding. " 

(2)  ERISA  amendment. — Section  60S  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974  (29  U.S.C.  1163)  is  amended 
by  adding  at  the  end  the  following: 

"(6)  A  proceeding  in  a  case  under  title  II,  United  States  Code, 
commencing  on  or  after  July  1,  1986,  with  respect  to  the  employ- 
er from  whose  employment  the  covered  employee  retired  at  any 
time. 

In  the  case  of  an  event  described  in  paragraph  (6),  a  loss  of  coverage 
includes  a  substantial  elimination  of  coverage  with  respect  to  a 
qualified  beneficiary  described  in  section  607(3)(C)  within  one  year 
before  or  after  the  date  of  commencement  of  the  proceeding. " 

(b)  Period  of  Continuation  Coverage.— 

(1)  Life  of  covered  employee  or  widow  and  additional 
36  months  for  surviving  spouse  and  dependents. — 

(A)  IRC  amendments— Clause  (i)  of  section  162(k)(2)(B)  of 
the  Internal  Revenue  Code  of  1986  (relating  to  maximum 
period),  as  amended  by  section  1895(d)(2)(A)  of  the  Tax 
Reform  Act  of  1986,  is  amended — 

(i)  in  subclause  (II),  by  inserting  "other  than  a  qualify- 
ing event  described  in  paragraph  (3)(F))"  after  "qualify- 
ing event"  the  first  place  it  appears, 

(ii)  in  subclause  (III),  by  inserting  "or  (3)(F)"  after 
"(3)(B)", 

(Hi)  by  redesignating  subclause  (III)  as  subclause  (IV), 
and 

(iv)  by  inserting  after  subclause  (II)  the  following  new 
subclause: 

"(III)  Special  rule  for  certain  bankruptcy  proceed- 
ings.—In  the  case  of  a  qualifying  event  described  in  para- 
graph (3)(F)  (relating  to  bankruptcy  proceedings),  the  date  of 
the  death  of  the  covered  employee  or  qualified  beneficiary 
(described  in  paragraph  (7)(B)(iv)(III),  or  in  the  case  of  the 
surviving  spouse  or  dependent  children  of  the  covered  em- 
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ployee,  36  months  after  the  date  of  the  death  of  the  covered 
employee. " 

(B)  ERISA  amendments.— Subparagraph  (A)  of  section 
602(2)  of  the  Employee  Retirement  Income  Security  Act  of 
197 4  (relating  to  maximum  period),  as  amended  by  section 
1895(d)(3)  of  the  Tax  Reform  Act  of  1986,  is  amended— 

(i)  in  clause  (ii),  by  inserting  "(other  than  a  qualify- 
ing event  described  in  section  603(6))"  after  "qualifying 
event"  the  first  place  it  appears, 

(ii)  in  clause  (Hi),  by  inserting  "or  603(6)"  after 
"603(2)", 

(Hi)  by  redesignating  clause  (Hi)  as  clause  (iv),  and 
(iv)  by  inserting  after  clause  (ii)  the  following  new 
subclause: 

"(Hi)  Special  rule  for  certain  bankruptcy  pro- 
ceedings.— In  the  case  of  a  qualifying  event  described 
in  603(6)  (relating  to  bankruptcy  proceedings),  the  date 
of  the  death  of  the  covered  employee  or  qualified  bene- 
ficiary (described  in  section  607(3)(C)(iii)),  or  in  the  case 
of  the  surviving  spouse  or  dependent  children  of  the 
covered  employee,  36  months  after  the  date  of  the  death 
of  the  covered  employee.  " 
(2)  Coverage  not  lost  upon  entitlement  to  medicare  ben- 
efits.— 

(A)  IRC  amendment. — Subclause  (II)  of  section 
162(k)(2)(B)(iv)  of  the  Internal  Revenue  Code  of  1986  (relat- 
ing to  reemployment  or  medicare  eligibility)  is  amended  by 
inserting  "in  the  case  of  a  qualified  beneficiary  other  than 
a  qualified  beneficiary  described  in  paragraph  (7)(B)(iv), " 
before  "entitled". 

(B)  ERISA  amendment.— Clause  (ii)  of  section  602(2)(D) 
of  the  Employee  Retirement  Income  Security  Act  of  1974  (29 
U.S.C.  1162(2)(D))  is  amended  by  inserting  "in  the  case  of  a 
qualified  beneficiary  other  than  a  qualified  beneficiary  de- 
scribed in  section  607(3X0,  "  before  "entitled". 

(c)  Definition  of  qualified  beneficiary  modified  in  reorgani- 
zation CASES. — 

(1)  IRC  amendment.— Section  162(h)(7)(B)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  by  section  1895(d)(7)  of  the 
Tax  Reform  Act  of  1986,  (relating  to  special  rule  for  termina- 
tion and  reduced  employment  in  definition  of  qualified  benefi- 
ciary) is  amended  by  adding  at  the  end  the  following  new 
clause: 

"(iv)  Special  rule  for  retirees  and  widows. — In  the 
case  of  a  qualifying  event  described  in  paragraph  (3)(F),  the 
term  'qualified  beneficiary'  includes  a  covered  employee 
who  had  retired  on  or  before  the  date  of  substantial  elimi- 
nation of  coverage  and  any  other  individual  who,  on  the 
day  before  such  qualifying  event,  is  a  beneficiary  under  the 
plan — 

"(I)  as  the  spouse  of  the  covered  employee, 
"(II)  as  the  dependent  child  of  the  employee,  or 
"(III)  as  the  surviving  spouse  of  the  covered  employ- 
ee. ". 
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(2)  ERISA  amendment— Section  607(3)  of  the  Employee  Re- 
tirement Income  Security  Act  of  1974  (29  U.S.C.  1167(3))  (relat- 
ing to  special  rule  for  termination  and  reduced  employment  in 
definition  of  qualified  beneficiary)  is  amended  by  adding  at  the 
end  the  following  new  subparagraph: 

(C)  Special  rule  for  retirees  and  widows. — In  the 
case  of  a  qualifying  event  described  in  section  603(6),  the 
term  'qualified  beneficiary'  includes  a  covered  employee 
who  had  retired  on  or  before  the  date  of  substantial  elimi- 
nation of  coverage  and  any  other  individual  who,  on  the 
day  before  such  qualifying  event,  is  a  beneficiary  under  the 
plan — 

"(i)  as  the  spouse  of  the  covered  employee, 
"(ii)  as  the  dependent  child  of  the  employee,  or 
(Hi)  as  the  surviving  spouse  of  the  covered  employ- 
ee. ". 

(d)  Notice. — 

(1)  IRC  amendment. — Subparagraphs  (B)  and  (D)(i)  of  section 
162(k)(6)  of  the  Internal  Revenue  Code  of  1986  (relating  to  notice 
requirements)  are  amended  by  striking  "or  (D)"  each  place  it  ap- 
pears and  inserting  in  lieu  thereof  "(D),  or  (F)". 

(2)  ERISA  amendment. — Paragraphs  (2)  and  (4)(A)  of  section 
606  of  the  Employee  Retirement  Income  Security  Act  of  1974  (29 
U.S.C.  1166)  (relating  to  notice  requirements)  are  amended  by 
striking  "or  (4)"  each  place  it  appears  and  inserting  in  lieu 
therof"(4),  or(6r. 

(e)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
take  effect  as  if  included  in  title  X  of  the  Consolidated  Omni- 
bus Budget  Reconciliation  Act  of  1985. 

(2)  Treatment  of  certain  bankruptcy  proceedings. — Not- 
withstanding paragraph  (1),  section  10001(e)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985,  and  section 
10002(d)  of  such  Act,  the  amendments  made  by  this  section  and 
by  sections  10001  and  10002  of  such  Act  shall  apply  in  the  case 
of  plan  years  ending  during  the  12-month  period  beginning  July 
1,  1986,  but  only  with  respect  to — 

(A)  a  qualifying  event  described  in  section  162(k)(3)(F)  of 
the  Internal  Revenue  Code  of  1986  or  section  603(6)  of  the 
Employee  Retirement  Income  Security  Act  of 1974,  and 

(B)  a  qualifying  event  described  in  section  162(k)(3)(A)  of 
the  Internal  Revenue  Code  of  1986  or  section  603(1)  of  the 
Employee  Retirement  Income  Security  Act  of  1974  relating 
to  the  death  of  a  retired  employee  occurring  after  the  date 
of  the  qualifying  event  described  in  subparagraph  (A). 

(3)  Treatment  of  current  retirees.— Section  162(k)(3)(F)  of 
the  Internal  Revenue  Code  of  1986  and  section  603(6)  of  the  Em- 
ployee Retirement  Income  Security  Act  of  1974  apply  to  covered 
employees  who  retired  before,  on,  or  after  the  date  of  the  enact- 
ment of  this  Act. 

(4)  Notice. — In  the  case  of  a  qualifying  event  described  in  sec- 
tion 603(6)  of  the  Employee  Retirement  Income  Security  Act  of 
1974  that  occurred  before  the  date  of  the  enactment  of  this  Act, 
the  notice  required  under  section  606(2)  of  such  Act  (and  under 
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section  162(k)(6)(B)  of  the  Internal  Revenue  Code  of  1986)  with 
respect  to  such  event  shall  be  provided  no  later  than  30  days 
after  the  date  of  the  enactment  of  this  Act. 
And  the  Senate  agree  to  the  same. 

From  the  Committee  on  the  Budget,  for  consideration  of 
the  entire  House  bill  and  Senate  amendment,  except  for 
revenue  measures  on  which  conferees  from  the  Committee 
on  Ways  and  Means  have  been  appointed: 

William  H.  Gray  III, 
Mike  Lowry, 
Butler  Derrick, 
Ed  Jenkins, 
Chet  Atkins 

(for  purposes  of  short  title/ 
table  of  contents,  title  VII, 
and  section  6004  only), 
Delbert  L.  Latta, 
Lynn  Martin, 

From  the  Committee  on  the  Budget,  solely  for  consider- 
ation of  those  portions  of  the  House  bill  and  Senate 
amendment  containing  revenue  measures  on  which  confer- 
ees from  the  Committee  on  Ways  and  Means  have  been  ap- 
pointed: 

Ed  Jenkins, 

From  the  Committee  on  Agriculture,  solely  for  consider- 
ation of  title  II  of  the  House  bill  and  title  I  and  section  501 
of  the  Senate  amendment: 

E  de  la  Garza, 
Ed  Jones, 
Charlie  Stenholm 
(except  for  consideration  of 
section  501  of  the  Senate 
amendment), 
Berkley  Bedell 

(solely  for  consideration  of 
section  501  of  the  Senate 
amendment), 
Sid  Morrison, 
Steve  Gunderson, 
From  the  Committee  on  Appropriations,  solely  for  consid- 
eration of  sections  11001  and  11002  of  the  House  bill  and 
sections  665  and  1106  of  the  Senate  amendment: 

Jamie  L.  Whitten, 
Vic  Fazio, 
Silvio  O.  Conte, 
From  the  Committee  on  Banking,  Finance  and  Urban  Af- 
fairs, solely  for  the  consideration  of  title  III  of  the  House 
bill,  and  title  II  of  the  Senate  amendment: 

Fern  and  J.  St  Germain, 
Frank  Annunzio, 
Mary  Rose  Oakar, 
Chalmers  P.  Wylie, 
Stewart  B.  McKinney, 
Jim  Leach, 
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From  the  Committee  on  Education  and  Labor,  solely  for 
consideration  of  section  11005  of  the  House  bill  and  title 
VIII  and  sections  1210-1212  of  the  Senate  amendment: 

Augustus  F.  Hawkins, 

William  D.  Ford, 

Bill  Clay, 

Joseph  M.  Gaydos, 

Mario  Biaggi, 

James  M.  Jeffords, 

Marge  Roukema, 

Tom  Coleman, 

From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  sections  4701-4753  of  the  House  bill  and 
section  303  of  the  Senate  amendment: 

John  D.  Dingell, 

Philip  R.  Sharp, 

Jim  Slattery, 

Norman  F.  Lent, 

Bob  Whittaker, 
From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  section  501  of  the  Senate  amendment: 

John  D.  Dingell, 

Richard  Shelby, 

Jim  Slattery, 

Norman  F.  Lent, 

Ed  Madigan, 

Bob  Whittaker, 
From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  sections  4001,  4101,  4201-4206,  4301,  4302, 
4401-4405,  5001,  and  8101  of  the  House  bill  and  sections 
401-405,  411,  and  502  of  the  Senate  amendment: 

John  D.  Dingell, 

Philip  R.  Sharp, 

Ed  Markey, 

Al  Swift, 

Jim  Slattery, 

Norman  F.  Lent, 

Bill  Dannemeyer, 

Carlos  Moorhead, 
From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  subtitles  F  and  G  of  title  IV,  parts  2-4  of 
subtitle  C  of  title  X,  section  10001(c)  and  (d)(3),  section 
10102,  section  10205(f)-(k),  and  that  portion  of  section 
10206  amending  section  710(b)(2)  of  the  Social  Security  Act, 
of  the  House  bill,  and  section  604(c),  parts  2-4  of  subtitle  A 
of  title  VI,  and  subtitle  B  of  title  VI  of  the  Senate  amend- 
ment: 

John  D.  Dingell, 
Henry  A.  Waxman, 
James  H.  Scheuer, 
Doug  Walgren, 
Jim  Slattery, 
Bob  Whittaker, 
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From  the  Committee  on  Government  Operations,  solely  for 
consideration  of  section  11003  of  the  House  bill  and  section 
653  of  the  Senate  amendment: 

Jack  Brooks, 

Cardiss  Collins, 

Glenn  English, 

Henry  A.  Waxman, 

Ted  Weiss, 

Frank  Horton, 

Bill  Clinger, 

From  the  Committee  on  Government  Operations,  solely  for 
consideration  of  sections  10206  and  11004  of  the  House  bill 
and  sections  1103,  1104,  1203,  and  1204  of  the  Senate 
amendment: 

Jack  Brooks, 

Don  Fuqua, 

Cardiss  Collins, 

Glenn  English, 

Barbara  Boxer, 

Frank  Horton, 

Robert  S.  Walker 

solely  for  purposes  of  Hospi- 
tal Insurance  Trust  Fund 
treatment), 

Bill  Clinger, 

From  the  Committee  on  Interior  and  Insular  Affairs, 
solely  for  consideration  of  title  V  and  subtitle  I  of  title  VI 
of  the  House  bill  and  section  502  of  the  Senate  amend- 
ment: 

Morris  K.  Udall, 
John  F.  Seiberling, 
James  Weaver 

(except  for  OCS/Buy  Ameri- 
can provisions), 
Geo.  Miller, 
Phil  Sharp, 
Don  Young, 
Manuel  Lujan,  Jr., 
Bob  Lagomarsino, 
From  the  Committee  on  the  Judiciary  solely  for  consider- 
ation of  part  C  of  title  VII  of  the  Senate  amendment: 

Peter  W.  Rodino, 
Dan  Glickman, 
Barney  Frank, 
Howard  L.  Berman, 
Hamilton  Fish,  Jr., 
From  the  Committee  on  Merchant  Marine  and  Fisheries, 
solely  for  consideraiton  of  title  VI,  except  for  part  5  of  sub- 
title E  thereof,  subtitle  C  of  title  VII,  and  parts  1  through 
4  of  subtitle  D  of  title  VIII  of  the  House  bill,  and  sections 
301,  302,  and  501,  and  subtitle  C  of  title  IV  of  the  Senate 
amendment: 

Walter  B.  Jones, 
Mario  Biaggi, 
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John  B.  Breaux, 
Gerry  E.  Studds 

(except  for  ocean  dumping 
fees,    comprehensive  oil 
pollution     liability  and 
compensation,  and  Trans- 
Alaska     pipeline  provi- 
sions), 
Mike  Lowry 
(except  for  OCS/Buy  Ameri- 
can provisions), 
Bob  Davis, 
Gene  Snyder 
(except  for  consideration  of 
subtitle  D  of  title  VI  of 
the  House  bill)  (for  EPA 
fees,  ocean  dumping  fees, 
comprehensive   oil  pollu- 
tion liability  and  compen- 
sation, and  Trans-Alaska 
pipeline  provisions  only), 
Don  Young 
(except  for  consideration  of 
subtitle  I  of  title  VI  of  the 
House    bill)    (except  for 
ocean  dumping  fees,  com- 
prehensive oil  pollution  li- 
ability and  compensation, 
and  Trans-Alaska  pipeline 
provisions), 
Jack  Fields, 

(solely  for  consideration  of 
subtitle  D  and  I  of  title  VI 
of  the  House  bill), 
From  the  Committee  on  Post  Office  and  Civil  Service, 
solely  for  consideration  of  title  VII  of  the  House  bill  and 
sections  701,  711,  and  1202  of  the  Senate  amendment: 

William  D.  Ford, 
Mary  Rose  Oakar, 
Mickey  Leland, 
Gene  Taylor 
Frank  Horton, 
From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  subtitles  A  and  E  of  title  VIII  of 
the  House  bill  and  sections  503  and  504  of  the  Senate 
amendment: 

James  J.  Howard, 
Glenn  M.  Anderson, 
Henry  J.  Nowak, 
Bob  Edgar, 
Douglas  Applegate, 
Gene  Snyder, 
Bud  Shuster, 
Bill  Clinger, 
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From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  section  501  of  the  Senate  amend- 
ment: 

James  J.  Howard, 
Robert  A.  Roe, 
Douglas  H.  Bosco, 
Edolphus  Towns, 
Bob  Wise, 
Gene  Snyder, 

John  Paul  Hammerschmidt, 
Arlan  Stangeland, 
From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  subtitle  B  of  title  IV  and  sub- 
title B  of  title  VIII  of  the  House  bill  and  section  411  of  the 
Senate  amendment: 

James  J.  Howard, 
Glenn  M.  Anderson, 
Bob  Edgar, 
Nick  Joe  Rahall, 
Gene  Snyder, 

John  Paul  Hammerschmidt, 
Bud  Shuster, 

From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  subtitle  A  of  title  VI,  parts  1-4 
of  subtitle  E  of  title  VI,  subtitle  C  of  title  VIII,  and  parts 
1-4  of  subtitle  D  of  title  VIII  of  the  House  bill: 

Robert  A.  Roe, 

Douglas  H.  Bosco, 

Edolphus  Towns, 

Bob  Wise, 

John  Paul  Hammerschmidt, 
Bud  Shuster, 
Arlan  Stangeland, 
From  the  Committee  on  Small  Business,  solely  for  the  con- 
sideration of  title  IX  of  the  House  bill,  and  title  IX  of  the 
Senate  amendment: 

Parren  J.  Mitchell, 
Neal  Smith, 
Joseph  M.  McDade, 
From  the  Committee  on  Ways  and  Means,  solely  for  con- 
sideration of  title  X,  subtitle  F  of  title  IV,  part  5  of  subtitle 
E  of  title  VI,  and  part  5  of  subtitle  D  of  title  VIII  of  the 
House  bill  and  title  VI,  except  for  subtitle  B  thereof,  title 
VI- A,  except  for  section  665  thereof,  title  X,  sections  1105, 
1107,  and  1201,  subtitle  B  of  title  XII,  and  title  XIII  of  the 
Senate  amendment,  and  section  202  of  the  Senate  amend- 
ment amending  section  15(c)  of  the  Export-Import  Bank 
_  Act  of  1945: 

Dan  Rostenkowski, 
Sam  Gibbons, 
J.J.  Pickle, 
Charles  B.  R angel, 
Pete  Stark, 
Andrew  Jacobs,  Jr., 
John  J.  Duncan, 
Willis  D.  Gradison, 
Managers  on  the  Part  of  the  House. 
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From  the  Committee  on  Agriculture,  Nutrition,  and  For- 
estry: 

Jesse  Helms, 
Bob  Dole, 
Richard  G.  Lugar, 
Edward  Zorinsky, 
Patrick  Leahy, 
From  the  Committee  on  Appropriations: 

Mark  O.  Hatfield, 
Thad  Cochran, 
James  Abdnor, 
Dennis  DeConcini, 
quentin  n.  burdick, 
From  the  Committee  on  Banking,  Housing,  and  Urban  Af- 
fairs: 

Jake  Garn, 

William  L.  Armstrong, 
Chic  Hecht, 
Bill  Proxmire, 
Alan  Cranston, 
Don  Riegle, 
From  the  Committee  on  the  Budget: 

Pete  Domenici, 
William  L.  Armstrong, 
Nancy  Landon  Kassebaum, 
Rudy  Boschwitz, 
Lawton  Chiles, 
Ernest  F.  Hollings, 
J.  Bennett  Johnson, 
From  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation: 

For  Conrail,  Subconference  9: 

John  C.  Danforth, 
Bob  Packwood, 
Nancy  Landon  Kassebaum, 
Russell  B.  Long, 
From  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation: 

For  Maritime,  Subconference  10: 

John  C.  Danforth, 
Bob  Packwood, 
Ernest  F.  Hollings, 
Daniel  K.  Inouye, 
From  the  Committee  on  Energy  and  Natural  Resources: 

James  A.  McClure, 
Malcolm  Wallop, 
John  W.  Warner, 
J.  Bennett  Johnston, 
Wendell  Ford, 
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From  the  Committee  on  Environment  and  Public  Works: 

Robert  T.  Stafford, 
John  H.  Chafee, 
Alan  K.  Simpson, 
Dave  Durenberger, 
Steve  Symms, 
Lloyd  Bentsen, 
George,  Mitchell, 
Daniel  Patrick  Moynihan, 
quentin  n.  burdick, 

From  the  Committee  on  Finance: 
General: 

Bob  Dole, 
John  C.  Danforth, 
John  H.  Chafee, 
Russell  Long, 
Lloyd  Bentsen, 
Spark  M.  Matsunaga, 

For  Medicare,  Medicaid  and  Maternal  and  Child 

Health,  Subconferences  19,  20,  and  21: 
John  Heinz, 
Dave  Durenberger, 
Daniel  Patrick  Moynihan, 
Max  Baucus, 
From  the  Committee  on  Governmental  Affairs: 

William  V.  Roth,  Jr., 
Ted  Stevens, 
William  S.  Cohen, 
Dave  Durenberger, 
Tom  Eagleton, 
Carl  Levin, 
Albert  Gore,  Jr., 

For  Subconference  15: 

William  V.  Roth,  Jr., 
William  S.  Cohen, 
Dave  Durenberger, 
Tom  Eagleton, 
Carl  Levin, 

From  the  Committee  on  Labor  and  Human  Resources: 
For  ERISA: 

Orrin  G.  Hatch, 
Don  Nickles, 
Robert  T.  Stafford, 
Edward  M.  Kennedy, 
Howard  M.  Metzenbaum, 
For  GSL/Education  Asset: 

Orrin  G.  Hatch, 
Robert  T.  Stafford, 
Lowell  P.  Weicker,  Jr., 
Edward  M.  Kennedy, 
Claiborne  Pell, 
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From  the  Committee  on  Small  Business: 

Lowell  P.  Weicker,  Jr., 
Warren  Rudman, 
Dale  Bumpers, 
Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Senate  to  the  bill  (H.R.  5300)  to  provide  for  rec- 
onciliation pursuant  to  section  2  of  the  concurrent  resolution  on 
the  budget  for  fiscal  year  1987,  submit  the  following  joint  state- 
ment to  the  House  and  the  Senate  in  explanation  of  the  effect  of 
the  action  agreed  upon  by  the  managers  and  recommended  in  the 
accompanying  conference  report: 

The  Senate  amendment  struck  out  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 

TITLE  I— AGRICULTURE  PROGRAMS 

(1)  Sale  of  Noted  and  Other  Obligations  From  the  Rural 
Development  Insurance  Fund 

(a)  The  House  bill  provides  that  the  Secretary  of  Agriculture 
must  sell  notes  from  the  Rural  Development  Insurance  Fund  in 
such  amounts  as  to  realize  net  proceeds  to  the  Government  not  less 
than — 

(i)  $552,000,000  during  fiscal  year  1988,  and 

(ii)  $547,000,000  during  fiscal  year  1989.  (Sec.  2001(a).) 

The  Senate  amendment  has  the  same  terms,  except  that  (i)  it 
does  not  contain  the  words  "to  the  Government"  and  (ii)  the  net 
proceeds  to  be  realized  from  such  sales  must  be  not  less  than — 

(A)  $549,000,000  during  fiscal  year  1988,  and 

(B)  $543,000,000  during  fiscal  year  1989.  (Sec.  101(a).) 

The  Conference  substitute  adopts  the  House  provision.  (Sec. 
1001(a).) 

(b)  The  House  bill  provides  that  the  Secretary  of  Agriculture 
must  sell  notes  from  the  Rural  Development  Insurance  Fund  to 
realize  the  required  net  proceeds.  (Sees.  2001(a)  and  (b).) 

The  Senate  amendment  is  the  same,  except  that  it  provides  that 
the  Secretary  must  sell  notes  and  other  obligations  from  the  fund 
to  realize  the  required  savings.  (Sees.  101  (a)  and  (b).) 

The  Conference  substitute  adopts  the  Senate  provision.  (Sees. 
1001  (a)  and  (b).) 

(223) 
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(c)  The  House  bill  provides  that  any  sale  of  notes  from  the  Rural 
Development  Insurance  Fund,  as  described  above,  cannot  alter  the 
terms  specified  in  the  note,  except  that,  on  sale,  a  note  cannot  be 
subject  to  the  graduation  requirements  under  section  333(c)  of  the ! 
Consolidated  Farm  and  Rural  Development  Act.  (Sec.  2001(c).) 

(Note:  Section  333(c)  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  provides  that  the  Secretary  of  Agriculture  can  require 
a  borrower  to  agree  to  obtain  financing  from  private  or  cooperative 
sources  and  to  pay  off  the  loan  from  the  Rural  Development  Insur- 
ance  Fund  if  it  appears  to  the  Secretary  that  the  borrower  is  able 
to  obtain  a  loan  from  such  sources.  (7  U.S.C.  1983(c).)) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision.  (Sec. 
1001(c).) 

(d)  The  House  bill  provides  that  private  parties  wishing  to  pur- 
chase notes  from  the  Rural  Development  Insurance  Fund  must 
demonstrate  an  ability  to  service  (or  provide  resources  for  servic- 
ing) the  loans  represented  by  the  notes,  including  the  ability  to  pro- 
vide technical  assistance,  additional  credit,  and  any  other  services 
that  the  Secretary  of  Agriculture  deems  are  necessary  to  ensure 
continued  performance  on  the  loan.  (Sec.  2001(f).) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  specifying  that  any  private  party  wishing  to  purchase 
notes  from  the  Rural  Development  Insurance  Fund  must  demon- 
strate the  ability  to  service  (or  provide  resources  for  servicing) 
loans  represented  by  the  notes,  including  the  ability  to  provide 
services  (or  to  obtain  the  resources  to  provide  such  services)  that 
the  Secretary  deems  are  necessary  to  ensure  continued  perform- 
ance on  the  loans,  and  the  ability  to  generate  capital  for  additional 
needed  credit.  (Sec.  1001(e).) 

The  conferees  intend  that  loans  that  are  sold  from  the  Rural  De- 
velopment Insurance  Fund  continued  to  be  adequately  services, 
Moreover,  purchasers  of  notes  should  be  authorized  to  conduct  loan 
servicing  directly,  or  indirectly  through  other  arrangements.  At  the 
same  time,  servicing  requirements  imposed  by  the  Secretary  should 
not  unreasonably  reduce  the  marketability  or  value  of  the  notes  to 
be  sold. 

Purchasers  of  notes  from  the  Rural  Development  Insurance  Fund 
must  service  such  loans  or  provide  for  such  servicing  in  a  manner 
that  will  ensure  the  borrower's  continued  performance  on  the  note. 
The  statutory  language  is  not  intended,  however,  to  force  buyers  to 
take  unreasonable  steps  to  guarantee  performance  or  to  otherwise 
preclude  the  possibility  of  foreclosure. 

The  conferees  intend  that  the  Secretary,  acting  through  the 
Farmers  Home  Administration  (FmHA),  ensure  that  technical  as- 
sistance as  currently  available  to  FmHA  borrowers  remain  avail- 
able to  those  Rural  Development  Insurance  Fund  borrowers  whose 
loans  have  been  sold  from  the  Fund.  The  Farmers  Home  Adminis- 
tration must  provide  such  technical  assistance  if  it  is  not  otherwise 
provided  to  the  borrower. 

The  conferees  also  intend  that  any  regulations  issued  to  imple- 
ment the  servicing  of  notes  not  substantially  reduce  the  pool  of  po- 
tential purchasers.  An  environment  should  be  established  in  which 
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eL  competitive  bidding  among  large  numbers  of  potential  buyers  will 
e-  result  in  the  Government  obtaining  the  highest  possible  price  for 
e .  the  notes. 

(2)  Limitation  on  the  Sale  of  Notes  From  the  Agricultural 
Credit  Insurance  Fund 

The  House  bill  prohibits  the  Secretary  of  Agriculture  from  sell- 
ing notes  from  the  Agricultural  Credit  Insurance  Fund  during 
' ;  fiscal  years  1987,  1988,  and  1989  without  congressional  approval, 
except  sales  of  such  notes  to  the  U.S.  Treasury.  (Sees.  2001(e).) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision.  (Sec. 
1002.) 

(3)  Prepayment  of  Rural  Electrification  Administration 
Guaranteed  Loans 

(a)  authority 

The  House  bill  will  amend  the  Rural  Electrification  Act  of  1936 
to  add  a  new  section  authorizing  the  prepayment  of  certain  loans 
made  by  the  Federal  Financing  Bank  and  guaranteed  by  the  Rural 
Electrification  Administration.  Specifically,  the  House  bill  provides 
that  a  borrower  could  prepay  the  loan  (or  any  loan  advance  there- 
under) by  paying  the  outstanding  principal  balance  due  on  the  loan 
(or  advance)  if— 

(1)  the  loan  is  outstanding  on  July  2,  1986; 

(2)  private  capital,  with  the  existing  loan  guarantee  (which 
would  be  fully  transferable  and  assignable  without  condition), 
is  used  to  replace  the  loan;  and 

(3)  the  borrower  certifies  that  any  savings  from  such  prepay- 
ment will  be  passed  on  to  its  consumers  or  used  to  improve  the 
financial  strength  of  the  borrower  in  cases  of  financial  hard- 
ship. 

No  prepayment  penalties  could  be  charged  against  the  borrower, 
the  Rural  Electrification  and  Telephone  Revolving  Fund,  or  the 
Rural  Electrification  Administration,  as  a  result  of  paying  the  out- 
standing principal  balance. 

A  borrower  will  not  qualify  for  prepayment  if,  in  the  opinion  of 
the  Secretary  of  the  Treasury,  to  prepay  in  such  borrower's  case 
would  adversely  affect  the  operation  of  the  Federal  Financing 
Bank. 

(Note:  The  authority  of  the  Secretary  of  the  Treasury  to  make 
such  decisions  would  be  limited  during  fiscal  year  1987.  See  para- 
graph (c)  below.)  (Sec.  2011(a).) 

The  Senate  amendment  requires  the  Secretary  of  the  Treasury  to 
issue  final  regulations  implementing  Public  Law  99-349  (the  fiscal 
year  1986  urgent  supplemental  appropriations  Act,  enacted  on  July 
2,  1986)  to  permit  the  prepayment  of  loans  made  by  the  Federal  Fi- 
nancing Bank  and  guaranteed  by  the  Rural  Eelctrification  Admin- 
i    istration.  (Sec.  103.) 

(Note:  The  provision  in  the  fiscal  year  1986  urgent  supplemental 
appropriations  Act  contains  the  same  provisions  as  in  the  House 
bill  (as  described  above)  except  that — 
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(1)  the  appropriations  Act  does  not  amend  the  Rural  Electri- 
fication Act  of  1936; 

(2)  the  House  bill  specifically  permits  prepayments  of  loan 
advances;  and 

(3)  under  the  appropriations  Act,  the  borrower  must  certify 
that  prepayment  will  result  in  substantial  savings  to  its  cus- , 
tomers  or  lessen  the  threat  of  bankruptcy  of  the  borrower.) 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  transferring  all  references  to  transferability  and  as- 
signability of  guarantees  of  Rural  Electrification  Administration 
loans  to  a  different  section  of  the  bill.  (See  Sec.  1011(a).) 

The  House  bill,  as  a  conforming  amendment,  will  strike  out  the 
comparable  provision  in  the  1986  urgent  supplemental  appropria- 
tions  Act  relating  to  Rural  Electrification  Administration  loan  pre- 
payments described  above.  (Sec.  2011(b).) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision.  (Sec. 
1011(b).) 

(C)  AUTHORITY  OF  THE  SECRETARY  OF  THE  TREASURY 

The  House  bill  will  suspend,  in  fiscal  year  1987,  the  general  au- 
thority of  the  Secretary  of  the  Treasury  to  disqualify  a  borrower 
from  prepayment  of  a  loan  until  the  cumulative  amount  of  princi- 
pal on  loans  prepaid  under  the  authority  provided  by  section  2011 
(and  under  the  fiscal  year  1986  urgent  supplemental  appropriations 
Act)  exceeds  $2,415,000,000.  (Sec.  2011(a).) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  providing  that  the  general  authority  of  the  Secretary 
of  the  Treasury  to  disqualify  a  borrower  from  prepayment  of  a  loan 
may  not  be  exercised  in  fiscal  year  1987  until  such  time  as  the  net 
proceeds  to  the  Government  (realized  from  such  prepayments  in 
fiscal  year  1987)  exceed  $2,017,500,000.  (Sec.  1011(a).) 

(D)  FISCAL  YEAR  1987  NET  PROCEEDS 

The  House  bill  will  require  the  Administrator  of  the  Rural  Elec- 
trification Administration  to  permit,  subject  to  the  provisions  de- 
scribed in  paragraph  (a)  above,  prepayments  of  principal  on  loans 
in  fiscal  year  1987 — under  section  2011  and  the  fiscal  year  1986 
urgent  supplemental  appropriations  Act — in  a  cumulative  amount 
not  less  than  the  amount  that,  added  to  the  cumulative  amount  of 
principal  prepayments  in  fiscal  year  1986,  equals  $2,415,000,000. 
(Sec.  2011(a).) 

The  Senate  amendment  will  require  the  Secretary  of  the  Treas- 
ury to  issue  final  regulations  implementing  the  prepayment  provi- 
sions of  the  fiscal  year  1986  urgent  supplemental  appropriations 
Act  to  permit  the  prepayment  of  loans  in  such  amounts  as  to  real- 
ize net  proceeds  of  not  less  than  $1,720,000,000  during  fiscal  year 
1987.  (Sec.  103.) 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  specifying  that  the  Administrator  of  the  Rural  Electri- 
fication Administration  must  permit  the  prepayment,  without  pen- 
alty, of  loans  made  by  the  Federal  Financing  Bank  and  guaranteed 
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under  section  306  of  the  Rural  Electrification  Act  of  1936  in  such 
amounts  as  to   realize   net   proceeds   to  the   Government  of 

[  '$2,017,500,000  from  such  prepayments  in  fiscal  year  1987. 

The  Administrator  must  also  establish  eligibility  criteria  to 

j  ensure  that  the  loan  prepayment  activity  can  be  utilized  by  those 
cooperative  borrowers  in  greatest  need  of  the  benefits  associated 
with  prepayment  and  such  other  eligibility  criteria  as  are  neces- 

!  sary  to  carry  out  this  provision.  (Sec.  1011(a).) 

(E)  TRANSFERABILITY  AND  ASSIGNABILITY 

The  House  bill  provides  that,  for  guaranteed  loans  prepaid  under 
section  2011,  the  Rural  Electrification  Administration  guarantee 
will  be  fully  transferable  and  assignable  without  condition.  (Sec. 
2011(a).) 

The  Senate  amendment  provides  that  the  regulations  required  to 
be  issued  under  section  103  must  not  prohibit  full  transferability 
and  assignability  of  such  loans  without  condition.  (Sec.  103.) 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  providing  that  the  provisions  on  transferability  and  as- 
signability of  loans  guaranteed  by  the  Rural  Electrification  Admin- 
istration will  not  preclude  the  grouping  of  such  guaranteed  loans 
with  nonguaranteed  loans  or  securities  (prior  to  their  sale)  in  such 
a  manner  as  to  assure  that  such  sales  will  not  unreasonably  com- 
pete with  the  marketing  of  Treasury  securities.  (Sec.  1011(a).) 

(F)  REGULATIONS 

(1)  The  House  bill  provides  that  the  Secretary  of  Agriculture 
must  issue  regulations  to  implement  section  2011  within  15  days 
after  the  date  of  enactment  of  the  bill.  (Sec.  2011(c).) 

The  Senate  amendment  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  changing  the  time  period  for  the  issuance  of  regula- 
tions from  15  to  60  days.  (Sec.  1011(c).) 

(2)  The  House  provides  that  the  regulations  must  facilitate  pre- 
payments of  loans.  (Sec.  2011(c).) 

The  Senate  amendment  provides  that  the  regulations  to  be 
issued  under  section  103  must  not  require  unreasonable  reductions 
in  rates  to  customers.  (Sec.  103.) 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  incorporating  both  the  House  and  Senate  provisions. 
(Sec.  1011(c).) 

(4)  Sale  or  Prepayments  of  Direct  or  Insured  Loans 

The  House  bill  will  amend  the  Rural  Electrification  Act  of  1936 
i  to  add  a  new  section  to  provide  that  a  direct  or  insured  loan  made 
under  the  Act  cannot  be  sold  or  prepaid  at  a  value  less  than  the 
face  value  of  any  outstanding  principal  balance  of  the  loan,  except 
when  sold  to  or  prepaid  by  the  borrower  at  the  lesser  of  the  out- 
standing principal  balance  due  on  the  loan  or  the  loan's  present 
value  discounted  from  the  face  value  at  maturity  at  the  rate  set  by 
the  Administrator.  The  exception  contained  in  the  preceding  sen- 
tence will  be  effective  for  the  period  ending  September  30,  1987. 
(Sec.  2011(a).) 
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The  Senate  amendment  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision.  (Sec. 
1011(a).) 

(5)  Advance  Deficiency  Payments 

The  Senate  amendment  requires  the  Secretary  of  Agriculture  to 
make  advance  deficiency  payments  available  for  the  1987  crops  of 
wheat,  feed  grains,  upland  cotton,  and  rice  under  the  criteria  in 
current  law.  The  percentage  of  the  projected  payment  rate  used  in 
computing  the  payments  would  not  be  less  than  40  percent  in  the 
case  of  wheat  and  feed  grains,  and  30  percent  in  the  case  of  rice 
and  upland  cotton.  (Sec.  102.) 

The  House  bill  contains  no  comparable  provision. 

(Note:  Current  law  authorizes  the  Secretary,  when  acreage  limi- 
tation or  set-aside  programs  are  in  effect  for  such  crops,  to  make 
advance  deficiency  payments  available  for  the  1987  crops  of  wheat, 
feed  grains,  upland  cotton,  and  rice  at  a  rate  of  up  to  50  percent  of 
the  projected  payment  rate.  (7  U.S.C.  1445b-2(a).)) 

The  Conference  substitute  adopts  the  Senate  provision.  (Sec. 
1021.) 

(6)  Farm  Credit  System  Interest  Rates  and  Technical 
Amendments 

The  House  bill  and  the  Senate  amendment  contain  similar  provi- 
sions to  enable  Rural  Electrification  Administration  guaranteed 
loan  borrowers  to  prepay  their  outstanding  indebtedness,  which 
will  strengthen  their  operating  condition  while  making  a  substan- 
tial contribution  to  reducing  the  deficits  for  fiscal  years  1987, 
1988,  and  1989.  (See  item  (3)  above.)  They  likewise  contain  provi- 
sions (wich  are  the  same  in  both  bills)  to  enable  institutions  of  the 
Farm  Credit  System  to  purchase,  service,  collect,  and  dispose  of 
notes  that  will  be  sold  out  of  the  Rural  Development  Insurance 
Fund  (RDIF)  under  the  bill  (see  item  (1)  above),  thus  providing  a 
market  to  ensure  that  projected  savings  under  the  bill  will  be 
achieved. 

The  Conference  substitute,  in  addition  to  adopting  the  House  pro- 
vision, with  amendments,  regarding  REA  loan  prepayments  and  in- 
cluding the  provision  relating  to  purchases  of  notes  by  institutions 
of  the  Farm  Credit  System,  includes  supplementary  provisions  to 
strengthen  the  operating  condition  of  the  institutions  of  the  Farm 
Credit  System  that  would  purchase  and  service  the  RDIF  notes, 
along  with  other  FCS  institutions.  These  provisions  permit  the 
moderation  of  interest  rates  FCS  institutions  charge  and  make 
technical  changes  in  the  Farm  Credit  Act  of  1971  to  clarify  the 
scope  of  FCS  institution  financial  authorities  and  accounting  proce- 
dures. 

Specifically,  the  Conference  substitute  provides  that  this  provi- 
sion may  be  cited  as  the  "Farm  Credit  Act  Amendments  of  1986". 

It  will  add  to  the  "Policy  and  Objectives"  statement  of  the  Farm 
Credit  Act  of  1971  an  expression  of  the  policy  of  Congress  (1)  that 
the  credit  needs  of  farmers,  ranchers,  and  their  cooperatives  are 
best  served  if  the  institutions  of  the  Farm  Credit  System  provide 
equitable  and  competitive  interest  rates  to  eligible  borrowers, 
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taking  into  consideration  the  creditworthiness  and  access  to  alter- 
native sources  of  credit  for  borrowers,  the  cost  of  funds,  including 
any  costs  of  defeasance  (described  below),  operating  costs  of  the  in- 
stitutions, including  the  costs  of  any  loan  loss  amortization  (de- 
scribed below),  the  cost  of  servicing  loans,  the  need  to  retain  earn- 
ings to  protect  borrower  stock,  and  the  volume  of  net  new  borrow- 
ing, and  (2)  that  Farm  Credit  System  institutions  take  action  in  ac- 
cordance with  the  Conference  substitute  in  such  manner  that  bor- 
rowers from  the  institutions  derive  the  greatest  benefit  practicable 
from  it  (except  that  in  no  case  would  any  borrower  be  charged  a 
rate  that  is  below  competitive  market  rates  for  similar  loans  from 
private  lenders  to  borrowers  of  equivalent  creditworthiness  and 
access  to  alternative  credit). 

The  Conference  substitute  will  delete  from  the  Farm  Credit  Act 
of  1971  the  provisions  found  in  sections  1.7,  2.4,  and  3.10(a)  that 
subject,  to  Farm  Credit  Administration  approval,  the  loan  interest 
rates  established  by  the  Federal  land  banks,  the  Federal  intermedi- 
ate credit  banks,  and  the  banks  for  cooperatives. 

It  will  add  to  section  4.8  of  the  Farm  Credit  Act  of  1971  provi- 
sions that  authorize  each  bank  of  the  Farm  Credit  System,  through 
December  31,  1988  (and  with  the  approval  of,  and  subject  to  condi- 
tions established  by,  the  regulator — the  Farm  Credit  Administra- 
tion), to  take  measures  that  will  permit  the  bank  to  reduce  the 
costs  of  its  borrowings.  Each  bank  would  be  authorized,  with  the 
prior  approval  of  the  FCA  and  subject  to  such  conditions  as  it  may 
,  establish,  to  take  one  or  more  of  the  following  actions — 

(1)  contracting  with  a  third  party,  or  with  a  System  service 
organization  that  is  established  under  the  Farm  Credit  Act  of 
1971  for  the  limited  purposes  of  this  provision  and  that  is  not 
to  be  included  in  the  combined  financial  statements  of  other 
System  institutions,  with  respect  to  payment  of  interest  on  the 
obligations  of  the  bank  and  other  System  banks  incurred 
before  January  1,  1985,  in  consideration  of  the  payment  of 
market  interest  rates  on  such  obligations,  plus  a  premium; 

(2)  for  the  period  July  1,  1986  through  December  31,  1988, 
capitalizing  interest  costs  on  obligations  incurred  before  Janu- 
ary 1,  1985,  in  excess  of  the  estimated  interest  costs  on  an 
equivalent  amount  of  Farm  Credit  System  obligations  at  pre- 
vailing market  rates  on  such  obligations  of  similar  maturities 
as  of  the  date  of  the  enactment  of  the  bill;  or 

(3)  other  similar  action. 

Each  bank  also  would  be  authorized,  again  with  prior  approval  of 
!   and  subject  to  conditions  established  by  the  Farm  Credit  Adminis- 
tration, to  amortize,  over  a  period  of  not  to  exceed  20  years,  the 
capitalization  of  the  premium,  capitalization  of  interest  expense,  or 
like  costs  of  any  action  taken  under  the  provisions  explained  above. 

While  the  Farm  Credit  Act  of  1971  presently  authorizes  System 
banks  to  purchase  their  own  obligations  and  to  make  investments, 
the  Conference  substitute  will  make  clear  that  System  banks  may 
use  measures  that  will  permit  (1)  the  payment  of  interest  on  debt 
incurred  before  January  1,  1985  (debt  bearing  interest  much  higher 
than  the  market  rate  on  System  obligations  now  being  issued), 
through  the  payment  of  market  rates  of  interest  on  such  debt,  plus 
a  premium,  or  (2)  during  the  designated  period  of  July  1,  1986, 
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through  December  31,  1988,  capitalization  of  the  interest  cost  on 
such  debt  that  exceeds  the  prevailing  market  rates  of  interest  on 
System  obligations  of  similar  maturities  as  of  the  date  of  enact- 
ment, or  (3)  taking  other  similar  action.  Also,  it  will  permit  the 
banks  to  amortize  capitalization  of  the  premium  of  the  capitalized 
interest  expense  over  a  period  not  to  exceed  20  years. 

The  Conference  substitute  contains  amendments  to  the  Farm 
Credit  Act  of  1971  that  conform  sections  4.17  and  5.17(a)(5)(A)  of 
the  Act  with  the  other  interest  rate  amendments  made  to  the  Act. 
References  to  FCA  approval  of  interest  rates  would  be  removed 
from  the  Act  while  language  preempting  the  application  of  State 
usury-type  laws  to  loans  of  System  institutions  would  be  preserved. 
The  amendment  will  have  the  result  of  making  clear  that  interest 
rates  on  loans  made  by  System  institutions  are  not  subject  to  FCA 
approval.  The  Conference  substitute  also  will  delete  from  section 
5.17(a)(5)  of  the  Act  a  reference  to  FCA  approval  of  interest  rates 
on  loans  made  or  discounted  by  System  institutions. 

The  Conference  substitute  will  revise  the  provision  of  section 
5.19(b)  of  the  Farm  Credit  Act  of  1971  that  requires  that  financial 
statements  of  System  institutions  be  prepared  in  accordance  with 
generally  accepted  accounting  principles  ("GAAP").  It  will  exampt 
from  GAAP  actions  taken  by  System  bank  under  section  4.8  of  the 
Act,  as  amended  by  the  Conference  substitute.  It  also  states  that, 
notwithstanding  any  other  provisions  of  the  Act  (including  the 
GAAP  accounting  requirement),  during  the  period  of  July  1,  1986, 
through  December  31,  1988,  System  institutions  may,  with  the 
prior  approval  of  an  subject  to  conditions  established  by  the  FCA, 
capitalize  their  provision  for  losses  that  is  in  excess  of  one-half  of 
one  percent  of  loans  outstanding  and  amortize  the  capitalized 
amount  over  a  period  of  not  to  exceed  20  years. 

This  would  allow  System  institutions  to  capitalize  the  extraordi- 
nary portion  of  their  losses.  Those  losses,  therefore,  would  continue 
on  the  System  Books,  but  they  would  be  repayable  from  earnings 
in  future  years. 

The  conferees  note  that  the  Conference  substitute  does  not  revise 
or  limit  the  intent  of  Congress  in  enacting  the  Farm  Credit  Amend- 
ments Act  of  1985. 

The  conferees  believe  that  the  Farm  Credit  System,  which  pro- 
vides credit  for  the  most  part  in  agriculture,  has  many  resources  to 
deal  with  the  problems  brought  on  it  by  the  severe  recession  in 
U.S.  agriculture.  Confidence  in  the  System  has  not  changed  since 
last  year. 

In  1985,  it  was  necessary  that  Congress  provide  the  System  with 
tools  to  surmount  the  continuing  difficulties  in  agricultural  fi- 
nance. It  is  necessary  now  that  those  tools  be  supplemented  with 
additional  tools. 

Further,  this  provision  is  not  intended  to  be  a  "bail-out"  of  fail- 
ing institutions.  The  Farm  Credit  Administration  is  expected  to  use 
its  regulatory  powers  to  ensure  that  implementation  of  this  provi- 
sion is  not  used  to  circumvent  the  intent  of  Congress  in  enacting 
the  1985  legislation. 

The  conferees  also  intend  that,  with  respect  to  any  changes  in 
System  institution  accounting  procedures  authorized  and  adopted 
under  this  provision,  each  System  institution  that  makes  such 
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changes  also  will  maintain  its  financial  statements  prepared  in  ac- 
cordance with  generally  accepted  accounting  principles  (including 
such  additional  information  as  the  Farm  Credit  Administration  by 
regulation  may  require),  as  well  as  maintain  its  financial  state- 
ments prepared  in  accordance  with  its  revised  regulatory  account- 
ing procedures  authorized  and  approved  by  the  Farm  Credit  Ad- 
ministration with  respect  to  capitalization  of  losses  as  permitted 
under  this  bill.  Such  statements  should  be  made  available  to  and 
reviewed  by  the  Farm  Credit  Administration. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  3,  1986. 

Hon.  E  de  la  Garza, 

Chairman,  Committee  on  Agriculture, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  1. 

If  you  wish  further  details  on  these  estimates,  we  will  be  pleased 
to  provide  them. 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE 1 

[By  fiscal  year,  in  millions  of  dollars] 

Change  Change  from  adjusted 
from  reconciliation  baseline 

Gradison   

base 

  1987       1988  1989 

1987 


DIRECT  SPENDING: 

RDIF  loan  asset  sales: 

Function  450  

Function  900  

Prepayment  of  REA  loans: 


Total— direct  spending. 


BA 

830 

830 

765 

807 

0 

-1,024 

-1,024 

-617 

-581 

BA 

24 

24 

65 

34 

0 

24 

24 

65 

34 

BA 

0 

-849 

-849 

8 

11 

BA 

52 

52 

102 

99 

0 

52 

52 

102 

99 

BA 

0 

BA 

906 

906 

932 

940 

0 

-1,797 

-1,797 

-442 

-437 

TITLE  II— BANKING  AND  HOUSING  PROGRAMS 

The  Conferees  for  the  House  and  Senate  Banking  Committees 
have  complied  with  the  reconciliation  requirements  of  the  FY  1987 
Budget  Resolution,  but  are  nonetheless  deeply  concerned  by  the 
sale  of  government  loan  assets  they  were  asked  to  approve.  The 
sale  of  large  amounts  of  government  loan  assets  within  one  year  is 
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a  seriously  flawed  method  for  raising  budget  revenues.  In  the  case 
of  Rural  Housing  and  Export-Import  Bank  loans,  more  than  $4  bil- 
lion of  loans  will  have  to  be  sold  in  FY  1987  to  raise  $3.2  billion  of 
net  revenues  in  FY  1987.  In  the  bargain,  the  U.S.  Government  will 
lose  $1.5  billion  of  receipts  due  over  the  three  year  budget  planning 
period,  and  additional  billions  in  the  budgets  of  the  1990's. 

The  conferees  are  particularly  concerned  about  the  impact  of 
these  asset  sales  on  the  Export-Import  Bank.  In  making  these  sales 
and  returning  the  proceeds  to  the  government,  the  Bank  will  suffer 
a  reduction  of  more  than  $400  million  in  its  present  limited 
amount  of  capital  and  reserves.  Even  though  this  drain  on  the 
Bank's  capital  results  through  no  fault  of  Bank  management,  when 
a  final  accounting  of  the  Bank's  losses  is  made  the  Bank  will  likely 
be  criticized  for  it. 

At  a  time  of  record  U.S.  trade  deficits,  most  conferees  believe  a 
strong  Export-Import  Bank  is  needed  to  support  growth  of  U.S.  ex- 
ports. Instead  the  Bank's  leading  program  is  less  than  20  percent  of 
its  level  in  1981.  As  a  result  of  this  drain  on  the  Bank's  limited 
capital  resources,  support  for  the  Bank  may  be  further  eroded.  The 
conferees  are  deeply  concerned  by  these  developments,  and  both 
House  and  Senate  Banking  Committees  are  resolved  to  address  the 
capital  adequacy  and  budgetary  treatment  of  the  Export-Import 
Bank  at  an  early  opportunity  in  the  next  Congress. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  7,  1986. 

Hon.  Fernand  J.  St  Germain, 

Chairman,  Committee  on  Banking,  Finance  and  Urban  Affairs, 
United  States  House  of  Representatives,  Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  2. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS — SUBCONFERENCE  2 

[By  fiscal  year,  in  millions  of  dollars] 


Change  Change  from  adjusted 
from  reconciliation  baseline 

Gradison   

base 

  1987       1988  1989 

1987 


DIRECT  SPENDING 

Sale  of  rural  housing  loans: 

Function  370  BA  809       809    221 

0  _1,411    -1,411    -30  -57 

Function  900  (interest)  BA  -304     -304     263  290 

Sale  of  Eximbank  loans: 

Function  150  BA   -624   

0  -1,500    -1,500     307  281 

Function  900  (interest)  BA                             117  117 
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ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  2— Continued 


[By  fiscal  year,  in  millions  of  dollars] 


Change 

Change  from  adjusted 

from 

reconciliation  baseline 

Gradison 

base 

1987       1988  1989 

1987 

0    117  117 

Total— direct  spending  BA  505       505  -244  628 

0        -3,215    -3,215     657  631 


TITLE  III— ENERGY  AND  ENVIRONMENTAL  PROGRAMS 
Subtitle  A — Distribution  of  Petroleum  Overcharge  Funds 

Subtitle  A  of  title  III  of  the  conference  agreement  is  entitled  the 
Petroleum  Overcharge  Distribution  and  Restitution  Act  of  1986. 
The  subtitle  provides  for  the  distribution  and  restitution  of  certain 
petroleum  overcharge  funds  involving  overcharges  resulting  from 
alleged  crude  oil  or  petroleum  product  pricing  violations  under  the 
Emergency  Petroleum  Allocation  Act  of  1973  or  the  Economic  Sta- 
bilization Act  of  1973. 

The  conference  agreement  adopts  the  House  approach  with 
changes  reflecting  Senate  amendments  concerning  the  distribution 
of  oil  overcharges.  The  agreement  also  adopts  the  Senate  statute  of 
limitations  approach  with  changes. 

DISTRIBUTION  OF  OIL  OVERCHARGE  FUNDS 

The  overriding  principle  of  the  legislation  and  that  of  the  confer- 
ees is  that  individuals  and  entities,  such  as  farmers,  school  dis- 
tricts, small  businesses,  utilities,  governmental  entities,  transporta- 
tion entities,  and  other  consumers,  receive,  to  the  greatest  extent 
possible,  direct  restitution.  To  this  end,  the  conferees  encourage 
and  expect  the  Department  of  Energy  (DOE),  acting  through  its 
Economic  Regulatory  Administration  (ERA),  to  identify  injured 
customers  and  provide  direct  restitution  to  them  in  settlements 
and  enforcement  actions.  The  conference  agreement  covers  all 
overcharge  funds  (whether  crude  oil  funds  or  product  funds),  other 
than:  (1)  funds  already  disbursed  or  designated  for  disbursement, 
either  as  direct  or  indirect  restitution;  and  (2)  funds  governed  by 
the  "Stripper  Well"  litigation  settlement  approved  on  July  7,  1986 
by  the  United  States  District  Court  for  the  District  of  Kansas.  By 
specifically  excluding  the  funds  covered  by  the  court-approved 
' 'Stripper  Well"  settlement,  the  conferees  leave  it  to  the  terms  and 
conditions  of  the  settlement  and  court  approved  order  themselves 
to  determine  what  funds,  such  as  future  uncollected  funds,  are  cov- 
ered by  that  settlement.  Any  such  funds  not  covered  by  that  settle- 
ment are  subject  to  the  conference  agreement. 

The  conference  agreement  provides  that  the  funds  covered  by  the 
legislation  are  to  be  included  in  the  Treasury  Department  escrow 
accounts  for  distribution  as  provided  under  the  legislation,  with 
priority  to  injured  customers.  The  conference  agreement  provides 
that  funds  to  which  the  Federal  Government  is  entitled  under  this 
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subtitle  shall  be  deposited  into  the  general  fund  of  the  Treasury  as 
"miscellaneous  receipts." 

The  conference  agreement  specifies  that  after  enactment,  all 
future  DOE  rules,  policies,  guidelines,  etc.,  and  all  future  court 
orders,  etc.,  must  be  consistent  with  the  agreement.  The  agreement 
includes  a  disclaimer  that  the  legislation  does  not  change  the  Strip- 
per Well  settlement  as  approved  by  the  court  on  July  7,  1986  or 
affect  orders  issued  by  the  court  to  implement  that  settlement  in 
the  form  and  substance  approved  on  July  7.  However,  if  the  court 
or  the  parties  change  the  settlement  or  the  court's  approval  as  of 
July  7,  the  changes  must  be  consistent  with  this  legislation. 

STATUTE  OF  LIMITATIONS  (SEC.  3005) 

As  long  ago  as  1982,  the  former  Administrator  of  the  ERA  pre- 
dicted to  our  Committees  that  all  enforcement  cases  that  had  not 
reached  the  litigation  stage  would  either  be  closed,  settled,  or  in 
litigation  in  that  year.  A  similar  prediction  was  made  in  1983.  The 
prediction  fell  far  short.  Indeed,  as  of  September  12,  1986,  there 
still  remains  a  number  of  cases  in  the  prelitigation  stage.  Many  of 
the  audits  were  begun  in  the  mid-1970's  or  early  in  this  decade. 
The  reasons  for  this  delay  are  probably  legion  and  include  the  lack 
of  adequate  resources  (in  part  caused  by  reductions  in  force  that 
appear  to  have  contributed  to  more  attrition  than  normal),  subpoe- 
na delays,  related  criminal  enforcement,  prosecutorial  discretion, 
and  others.  Whatever  the  reason,  our  Committees  are  concerned 
that  long  after  termination  of  controls,  there  are  many  cases  still 
in  the  prelitigation  stage. 

Accordingly,  the  conferees  agreed  to  a  statute  of  limitation  provi- 
sion modified  from  the  Senate  version.  The  conferees  stress  our  ex- 
pressed intent  that  all  alleged  violations  of  the  applicable  law  and 
regulations  be  pursued  fully,  fairly,  and  expeditiously.  We  do  not 
want,  or  intend,  by  adopting  this  provision,  to  allow  those  who 
have  violated  the  laws  and  regulations  to  escape  prosecution.  We 
have  been  assured  by  the  Administrator  of  the  ERA  and  by  the 
Secretary  of  Energy,  in  an  October  2  letter,  that  all  such  cases  can 
and  will  be  pursued  fully  and  appropriate  litigation  will  be  com- 
menced even  sooner  than  the  time  expressed  in  the  conference 
agreement.  Clearly,  we  expect  those  assurances  to  be  fulfilled  with- 
out exception. 

The  conference  agreement  defines,  in  section  3005(a)(2),  the  term 
"commencement  of  a  civil  enforcement  action"  to  cover  a  proposed 
remedial  order  (PRO)  for  administrative  enforcement  and  com- 
plaints for  court  enforcement.  In  the  case  of  a  PRO,  the  conference 
agreement  states  that  the  statute  of  limitation  will  toll  when  the 
PRO  is  signed  and  issued. 

The  House  conferees  are  particularly  aware  of  the  ERA  practice 
to  sometimes  sign  a  PRO  and  issue  it  by  delivering  it  to  the  alleged 
violator  and  then  waiting  a  period  of  time  before  issuing  a  Federal 
Register  notice  required  by  the  Department's  regulations  and  filing 
it  with  the  Office  of  Hearings  and  Appeals  (OHA).  That  occurred  in 
the  Anchor  case  which  is  one  of  those  on  the  September  12,  1986 
list  of  prelitigation  cases  ERA  provided  to  the  Committee  on 
Energy  and  Commerce.  In  that  case  the  first  PRO  was  issued  in 
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September  1982  and  delivered  to  Anchor  officials,  but  no  Federal 
Register  notice  was  issued  and  it  was  not  filed  with  OHA.  Negotia- 
tions ensued  for  several  months  and  then  the  case  was  ignored 
until  January  1985  when  a  new  PRO  was  issued.  But  once  again,  it 
was  not  filed  with  OHA.  Last  August  a  third  PRO  was  issued  for 
this  case,  but  as  of  October  2  the  notice  still  had  not  been  issued. 
Under  this  agreement,  the  statute  of  limitations  is  tolled  when  a 
PRO  is  issued,  regardless  of  when  ERA  publishes  the  Federal  Reg- 
ister notice.  At  the  same  time,  we  expect  ERA  to  quickly  file  with 
OHA  and  publish  a  Federal  Register  notice  with  respect  to  each 
PRO  as  issued.  Negotiations  and  litigation  can,  if  appropriate,  pro- 
ceed in  tandem. 

The  conference  agreement  specifies  that  this  new  provision  is 
prospective  and  does  not  apply  to  pending  litigation. 

Section  3005  uses  the  term  "civil  enforcement  action"  which  is 
defined  in  section  3005(a)(3)  to  mean  "an  administrative  or  judicial 
civil  action  by  the  Secretary  under  the  Emergency  Petroleum  Allo- 
cation Act  of  1973  or  the  Economic  Stabilization  Act  of  1970/'  The 
conferees  intend  that  the  reference  to  the  Secretary  shall  include 
his  delegate.  Moreover,  the  two  Acts  just  cited  authorize  the  Presi- 
dent or  his  delegate  to  bring  civil  actions,  as  the  Office  of  the  Sec- 
retary of  Energy  was  not  created  until  1977.  Later  this  authority 
was  transferred  to  the  FEA  Administrator  and  then  in  1977  the 
DOE  Reorganization  Act  transferred  the  authority  to  the  Secretary 
of  Energy.  The  conferees  intend  that  the  reference  to  the  Secretary 
of  Energy  will  include  the  President,  the  FEA  Administrator,  and 
their  delegates  as  appropriate  for  the  period  preceding  the  creation 
of  the  Office  of  the  Secretary  of  Energy. 

The  conference  agreement  includes  a  non-binding  statement  of 
Congressional  intent  that  ERA  bring  these  cases  to  litigation  this 
year  as  promised  by  ERA  and  the  Secretary.  The  conferees  applaud 
that  promise  and  encourage  ERA  and  the  Secretary  to  fully  exert 
themselves  to  bring  these  cases  to  litigation.  While  the  conferees 
recognize  that  subpoena  disputes  and  other  factors  may  delay  fil- 
ings, the  conferees  agree  that  case  filings  should  not  be  delayed, 
unless  adequate  case  preparation  has  not  been  completed  or  has 
been  delayed. 

The  conference  agreement  also  directs  that  ERA  not  start  audits 
or  investigations  after  January  1,  1987.  The  conferees  understand 
that  this  provision  will  not  result  in  a  premature  cutoff  of  cases  of 
alleged  violations,  because  we  have  been  assured  by  the  ERA  Ad- 
ministrator that  all  audits  and  investigations  have  or  will  be  start- 
ed before  that  date.  In  adopting  this  provision,  we  specifically  pre- 
serve all  ongoing  audits  and  investigations,  including  those  needed 
for  litigation  support  and  resulting  from  any  remand. 

Finally,  in  adopting  this  limitation,  the  conference  agreement 
also  includes  provisions  aimed  at  ensuring  that  there  will  continue 
to  be  sufficient  personnel  (and  a  proper  mix  of  personnel)  to  pursue 
all  cases  fully  and  expeditiously,  including  those  in  litigation  and 
those  subject  to  Subpart  V  regulations.  The  Stripper  Well  agree- 
ment approved  by  the  court  provides  for  a  50-50  split  of  overcharge 
funds  remaining  after  Subpart  V  between  the  States  and  the  Fed- 
eral Treasury.  It  created  an  obligation  upon  DOE  and  ERA  to  re- 


236 


cover  overcharges.  That  obligation  cannot  be  fully  met  without  the 
proper  resources. 

The  conferees  believe  that  no  less  than  170  full  time  employees 
for  fiscal  year  1987  are  necessary  to  maintain  an  adequate  recovery 
program.  Further,  the  conferees  believe  that  a  further  RIF  this 
year  and  possibly  next  will  not  help  to  achieve  the  objectives  set 
forth  in  the  conference  agreement. 

In  providing  for  a  time  limitation  on  the  initiation  of  review  of  a 
final  agency  action  under  section  503  and  504  of  the  Department  of 
Energy  Organization  Act,  the  conferees  do  not  intend  to  imply  any 
change  or  any  preference  for  change  in  law  or  agency  practice  with 
respect  to  such  review  other  than  the  specific  time  limitations  es- 
tablished in  the  subsection. 

STATE  ENERGY  CONSERVATION  PROGRAMS 

The  conference  agreement  (section  3003(d))  provides  for  the  dis- 
bursement of  specified  excess  amounts  of  petroleum  overcharge 
funds  for  the  four  energy  conservation  grant  programs  managed  by 
the  Department  of  Energy:  the  Low-Income  Weatherization  Pro- 
gram, the  Institutional  Conservation  Program,  the  State  Energy 
Conservation  Program,  and  the  Energy  Extension  Service  Program. 
This  disbursement  is  to  be  made  promptly.  In  order  to  provide  sta- 
bility and  continuity  to  these  programs,  the  conferees  intend  that 
this  disbursement  occur  as  early  in  the  fiscal  year  as  is  feasible. 

Section  3006(c)  provides  for  an  annual  report  on  anticipated 
excess  amounts  of  petroleum  overcharge  funds  available  for  dis- 
bursement to  the  Federal  government  and  the  States.  The  confer- 
ees expect  that  the  Secretary  will  provide  accurate  estimates  of 
such  excess  amounts  and  an  explanation  of  assumptions  underlying 
such  estimates.  The  conferees  urge  the  Secretary  to  inform  appro- 
priate authorization  and  appropriations  committees  of  changes  in 
such  estimates  and  assumptions;  such  updates  should  be  provided 
at  least  quarterly. 

REPORTS  (SEC.  3006) 

Section  3006  requires  the  Secretary  to  submit  certain  reports  to 
the  Congress  on  receipts  and  disbursements  of  petroleum  over- 
charge funds  (Subsection  (a)),  collection  of  certain  deficiency  funds 
(subsection  (b)),  and  amounts  estimated  to  be  available  for  indirect 
restitution  (subsection  (c)). 

Section  3006(b)  requires  the  Secretary  of  Energy  to  monitor  the 
disposition  by  the  States  of  any  funds  disbursed  to  the  States  by 
the  court  pursuant  to  the  1  'Stripper  Well"  settlement.  However, 
this  requirement  does  not  authorize  the  Secretary  to  require  preap- 
proval  of  State  plans  to  utilize  such  funds. 

Subtitle  B— Information  and  Study  Requirements 

MANUFACTURERS  ENERGY  CONSUMPTION  SURVEY 

The  conference  agreement  (section  3101)  authorizes  the  collection 
of  energy  consumption  data.  Past  industry  data  reporting  require- 
ments under  42  U.S.A.  6291  et  seq.  have  been  met  by  reporting  ag- 
gregated industry  sector  energy  consumption  data  annually  on 
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form  CE  189.  In  repealing  part  E,  Title  III  of  the  Energy  Policy  and 
Conservation  Act,  Congress  intended  to  eliminate  industry's  report- 
ing requirement  on  CE  189  and  institute  another  data  collection 
program  as  its  replacement. 

The  conference  agreement  speaks  to  the  protection  of  confiden- 
tiality of  individual  respondent's  energy  consumption,  utilization, 
and  economic  data.  In  the  past,  this  has  been  done  by  aggregation 
of  industry  sector  data  by  trade  associations  and  currently  by  col- 
lection and  aggregation  by  the  Census  Bureau.  Congress  intends 
that  continued  protection  of  confidentiality  would  require  as  a  min- 
imum that  the  data  be  collected  in  a  manner  consistent  with  Sec- 
tion" 9  of  Title  13  of  the  United  States  Code  but  does  not  preclude 
aggregation  by  trade  associations  on  agreement  between  respond- 
ents and  the  Administrator. 

STUDY  OF  CRUDE  OIL  PRODUCTION  AND  REFINING  CAPACITY  IN  THE 

UNITED  STATES 

The  conference  agreement  (Sec.  3102)  provides  for  the  Secretary 
of  Energy,  acting  with  the  Energy  Information  Administration 
(EIA)  to  conduct  a  study  of  domestic  crude  oil  production  and  pe- 
troleum refining  capacity  and  the  effect  of  imports  thereon.  The 
provision  is  self  explanatory. 

Subtitle  C — Strategic  Petroleum  Reserve 

The  conference  agreement  (section  3201)  authorizes  appropria- 
tions for  acquisition  of  oil  for  the  Strategic  Petroleum  Reserve 
(SPR)  for  fiscal  years  1987,  1988,  and  1989.  The  conference  agree- 
ment (section  3202)  also  provides  for  a  minimum  fill-rate  of  75,000 
barrels  per  day  until  there  are  at  least  750  million  barrels  stored  in 

,  the  Reserve.  If  this  minimum  fill-rate  is  not  achieved,  the  confer- 
ence agreement  provides  for  a  shut-in  of  the  Naval  Petroleum  Re- 
serve (NPR)  production  or  transfer  of  NPR  oil  to  the  SPR. 

The  conference  agreement  (section  3202(a)(3))  mandates  a  SPR 
fill-rate  of  "the  highest  practicable  fill-rate  achievable  subject  to 
the  availability  of  funds"  during  fiscal  years  1987  through  1989.  Be- 
cause current  law  provides  authority  to  the  Reserve  for  interim 
storage  of  SPR  oil,  the  conferees  intend  that  insufficient  availabil- 
ity of  permanent  SPR  storage  capacity  would  not  render  a  particu- 

|     lasr  fill-rate  impracticable. 

In  addition,  the  conference  agreement  requires  that  the  SPR 
annual  report  include  certain  information,  which  is  self  explanato- 
ry- 

STRIPPER  OIL 

The  House  bill  gave  the  Secretary  of  Energy  discretion  to  pur- 
chase up  to  $200  million  annually  of  stripper  oil  for  injection  into 
the  Strategic  Petroleum  Reserve  and  to  pay  a  premium  of  up  to  10 
percent  for  such  oil,  if  the  Secretary  determined  that  this  would 
|  prevent  significant  permanent  loss  of  stripper  oil  production  capac- 
ity. This  purchase  authority  applied  only  when  oil  prices  were 
below  $15  per  barrel. 

No  similar  provision  was  included  in  the  Senate  bill. 
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The  conference  agreement  deletes  the  House  stripper  oil  pur- 
chase language.  However  the  conferees  wish  to  stress  that  the  per- 
manent loss  of  stripper  oil  reserves  raises  serious  concerns  that 
must  be  addressed.  Accordingly,  they  urge  the  Secretary  of  Energy 
to  provide  Congress  at  the  earliest  practicable  date  with  equitable 
and  cost  effective  alternative  proposals  to  prevent  the  loss  of  signif- 
icant portions  of  these  reserves. 

Subtitle  D — Energy  Conservation 

FEDERAL  ENERGY  MANAGEMENT 

The  conference  agreement  (Sec.  3301)  permits  the  use  of  "aver- 
age market"  energy  costs  in  calculations  of  the  energy  costs  sav- 
ings of  energy  conservation  investments  in  Federal  buildings.  This 
change  would  make  such  calculations  simpler,  more  accurate,  and 
less  costly  to  make.  This  change  also  would  result  in  more  cost  ef- 
fective program. 

The  conferees  note  that  the  Department  of  Energy  has  not  yet 
implemented  the  mandatory  building  energy  performance  stand- 
ards for  Federal  buildings  required  by  the  Energy  Policy  and  Pro- 
duction Act  of  1976,  as  amended.  The  Federal  government  uses  ap- 
proximately $4  billion  annually  in  buildings  to  pay  for  energy.  The 
Federal  Energy  Management  Program  can  help  ensure  that  all 
new  Federal  buildings  are  built  to  keep  life  cycle  costs  to  a  mini- 
mum by  facilitating  the  rapid  implementation  of  the  law.  The  con- 
ferees strongly  urge  that  DOE  carry  out  its  responsibility  to  imple- 
ment interim  standards  for  new  residential  and  commercial  Feder- 
al buildings  without  delay. 

Subtitle  E — Fees  and  Charges 

FEDERAL  ENERGY  REGULATORY  COMMISSION  FEES  AND  ANNUAL 

CHARGES 

This  subtitle  provides  the  Federal  Energy  Regulatory  Commis- 
sion with  additional  authority  to  collect  fees  and  annual  charges. 
The  Commission  is  required  to  assess  and  collect  fees  and  annual 
charges  in  amounts  equal  to  all  of  the  costs  incurred  by  the  Com- 
mission, including  any  hearing  costs  and  indirect  personnel  costs. 

Section  10(e)  of  the  Federal  Power  Act  requires  licensees  to  pay 
annual  charges  in  an  amount  to  be  fixed  by  the  Commission  for  the 
purpose  of  reimbursing  the  United  States  for  the  costs  of  adminis- 
tering Part  I  of  the  Act.  Certain  licenses  are  provided  exemptions 
from  the  requirement  to  pay  annual  charges. 

The  Electric  Consumers  Protection  Act  of  1986  (See  conference 
report  on  S.  426,  H.  Rept.  99-934)  amends  section  10(e)  by  redesig- 
nating previously  existing  section  10(e)  as  10(e)(1),  and  by  adding 
new  sections  10(e)(2)  and  30(e).  The  provisions  of  this  subtitle  shall 
not  affect  the  authority,  requirements,  exceptions,  or  limitations  in 
the  aforementioned  sections. 

In  defining  the  "fair  and  equitable"  method  of  computing  the 
fees  and  charges,  the  Commission  shall  endeavor  to  assess  and  col- 
lect amounts  necessary  to  cover  the  cost  of  each  of  its  program 
areas  from  those  directly  affected  by  the  activities  of  the  Commis- 
sion in  each  area.  For  example,  public  utilities  subject  to  the  Feder- 
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al  Power  Act  should  be  required  to  pay  for  the  Commission's  activi- 
ties under  the  Federal  Power  Act  and  related  statutes,  including  a 
proportionate  share  of  the  Commission's  overhead.  They  should  not 
be  expected  to  pay  for  the  Commission's  activities  under  the  Natu- 
ral Gas  Act  or  the  Natural  Gas  Policy  Act. 

The  conferees  expect  the  Commission  to  assess  annual  charges 
proportionately  on  the  basis  of  annual  sales  or  volumes  transport- 
ed. The  conferees  intend  that  annual  charges  assessed  during  a 
fiscal  year  on  any  person  may  be  reasonably  based  on  the  following 
factors:  (1)  the  type  of  Commission  regulation  which  applies  to  such 
person  such  as  gas  pipeline  or  electric  utility  regulation;  (2)  the 
total  direct  and  indirect  costs  of  that  type  of  Commission  regula- 
tion incurred  during  such  year;  (3)  the  amount  of  energy — electrici- 
ty, natural  gas,  or  oil — transported  or  sold  subject  to  Commission 
regulation  by  such  person  during  such  year;  and  (4)  the  total 
volume  of  all  energy  transported  or  sold  subject  to  Commission  reg- 
ulation by  all  similarly  situated  persons  during  such  year. 

The  Commission  is  given  authority  to  waive  all  or  part  of  any  fee 
or  annual  charge  for  good  cause  shown.  If  it  does  so,  the  Commis- 
sion should  use  its  authority  under  subsection  (f)  to  make  adjust- 
ments as  necessary  to  ensure  that  it  meets  the  requirement  in  sub- 
section (b)  to  assess  fees  and  charges  in  amounts  equal  to  all  of  the 
costs  incurred  by  the  Commission. 

The  House  provision  excluded  the  cost  of  regulating  small  power 
production  and  cogeneration,  and  exempted  such  power  producers 
from  annual  charges.  The  Senate  had  no  comparable  provision. 
However,  the  Senate  provision  permitted  the  Commission  to  waive 
fees  and  charges.  The  Senate  provision  also  did  not  specify  the  spe- 
cific classes  of  entities  subject  to  annual  charges  or  fees,  as  the 
House  provision  did.  The  substitute  follows  the  Senate  provision  in 
not  specifying  classes  of  entities  subject  to  charges  and  fees  and 
permitting  the  Commission  to  waive  fees  and  charges.  No  specific 
exemption  for  cogenerators  and  small  power  producers  is  included. 
The  conferees  did  not  include  the  specific  exemption,  because  the 
substitute  provides  sufficient  authority  for  the  Commission  to 
achieve  a  similar  result.  The  House  included  the  specific  exemp- 
tion, and  the  Commission  requested  such  language  because  of  a 
concern  that  the  imposition  of  fees  could  frustrate  the  purpose  of 
encouraging  small  power  production  and  cogeneration.  The  confer- 
ees expect  the  Commission  to  take  into  account  this  concern,  as 
well  as  other  appropriate  concerns,  in  determining  whether  to 
assess  fees  or  charges  upon  such  power  producers. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  8,  1986. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce,  House  of  Repre- 
sentatives, Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  4. 
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If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  4 

[By  fiscal  year,  in  millions  of  dollars] 

Change  Change  from  adjusted 
from  reconciliation  baseline 


Gradison 
base 


1987 


1987 


DIRECT  SPENDING 

FERC  annual  charges  BA  -60  -65  -66  -67 

0  -60  -65  -66  -67 

Petroleum  overcharge  collections  BA  —400  —400  —200  0 

0  -400  -400  -200  0 

Conservation  BA  0  200  200  0 

0  0  50  184  140 

Strategic  Petroleum  Reserve  BA  0  0  0  0 

0  215  215  29  0 

Total— direct  spending  BA  -460  -265  -66  -67 

0  _245  -200  -53  73 

AUTHORIZATIONS 

Strategic  Petroleum  Reserve  BA  200  200  291  357 

0  51  51  213  264 

Conservation  BA  0  -200  -200  0 

0  0  -50  -184  -140 

DOE  programs                                                                 BA  (x)  (*)  (»)  (») 

0  (>)  h  n  (») 

Total-authorizations  BA  200  0  91  357 

0  51  1  29  124 

1  Less  than  $500,000. 

Subtitle  F — Wildlife  Refuge,  Mines,  OCS 

ABANDONED  MINE  RECLAMATION  RESEARCH  AND  DEVELOPMENT 

Section  5002  of  the  House  bill  contained  a  provision  which  trans- 
ferred research  and  demonstration  activities  of  the  Department  of 
the  Interior's  Office  of  Surface  Mining,  Reclamation,  and  Enforce- 
ment to  the  Bureau  of  Mines. 

In  agreeing  to  the  transfer  of  these  activities,  the  House  and 
Senate  conferees  expect  that  the  Bureau  of  Mines  will  give  equal 
consideration  to  all  research  and  demonstration  activities  within 
its  jurisdiction,  including  these  transferred  responsibilities,  in  the 
planning  of  each  year's  program  priorities,  budget,  and  manpower 
needs. 

GREAT  SWAMP  NATIONAL  WILDLIFE  REFUGE 

Section  412  of  the  Senate  bill  contained  a  provision  directing  the 
Secretary  of  the  Interior  to  establish  an  Interagency  Task  Force  to 
resolve  the  various  contaminant  issues  presently  found  on  the 
Great  Swamp  National  Wildlife  Refuge  in  New  Jersey.  The  House 
bill  contained  no  equivalent  provision. 

The  House  and  Senate  Conferees  have  carefully  reviewed  the 
current  contaminant  situation  at  Great  Swamp  National  Wildlife 
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Refuge  and  have  agreed  upon  alternative  language  in  lieu  of  the 
provision  in  the  Senate  bill.  The  Conference  substitute  notes  that 
an  Interagency  Memorandum  of  Understanding  (MOU)  was  signed 
between  the  United  States  Environmental  Protection  Agency 
(EPA),  the  United  States  Fish  and  Wildlife  Service,  and  the  Nation- 
al  Park  Service  on  July  9,  1985,  regarding  the  assignment  of  assess- 
ment, investigation  and  clean-up  responsibilities  for  the  various 
contaminant  sites  on  and  in  the  vicinity  of  the  Refuge.  Given  the 
allocation  of  responsibilities  under  that  Interagency  MOU,  the  Con- 
ferees have  concluded  that  it  would  be  more  appropriate  to  require 
that  EPA,  rather  than  the  Secretary  of  the  Interior,  provide  Con- 
gress with  a  periodic  report  on  the  progress  of  clean-up  efforts  at 
Great  Swamp  National  Wildlifle  Refuge. 

REQUIREMENT  FOR  THE  USE  OF  AMERICAN  BUILT  RIGS  FOR  EXPLORA- 
TION AND  DEVELOPMENT  ON  THE  U.S.  OUTER  CONTINENTAL  SHELF 

Title  VI,  Subtitle  I  of  the  House  bill  contained  a  provision  which 
j  would  require  that  any  structure  used  on  the  OCS  be  built  in  the 
United  States.  One-half  (by  cost)  of  the  supplies,  materials,  or  arti- 
cles used  in  the  building  of  the  structure  would  have  to  be  of  U.S. 
origin.  Existing  structures  and  those  under  construction  or  contract 
would  be  excepted  from  the  requirements.  The  Secretary  of  the 
Interior  would  be  authorized  to  waive  the  building  and  supply 
requirements  under  certain  circumstances.  The  Senate  bill  con- 
tained no  comparable  provision.  The  House  receded  to  the  Senate. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  7,  1986. 

Hon.  Morris  K.  Udall, 

Chairman,  Committee  on  Interior  and  Insular  Affairs,  House  of 
Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed the  conference  agreement  on  the  reconciliation  provisions 
within  the  jurisdiction  of  subconference  11.  We  do  not  expect  these 
provisions  to  have  any  impact  on  the  federal  budget. 

Section  3601  would  transfer  certain  research  and  demonstration 
authorities  from  one  Department  of  the  Interior  agency  (Office  of 
Surface  Mining  and  Reclamation)  to  another  (Bureau  of  Mines). 
Section  3602  would  require  the  Environmental  Protection  Agency 
to  submit  an  interim  status  report  and  update  on  the  cleanup  of 
the  Great  Swamp  National  Wildlife  Refuge. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 

FEES  OF  THE  ENVIRONMENTAL  PROTECTION  AGENCY 

(a)  The  Senate  amendment  authorizes  the  Administrator  of  the 
Environmental  Protection  Agency  to,  by  regulation,  assess  and  col- 
lect fees  and  charges  for  services  and  activities  carried  out  pursu- 
ant to  statutes  administered  by  the  Agency  in  the  amount  of  $20 
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million  annually  for  the  fiscal  years  1987,  1988,  and  1989.  Except  as 
otherwise  specifically  provided  by  law  with  regard  to  fees  and 
charges,  and  their  deposit  and  retention,  such  fees  and  charges  es- 
tablished and  collected  pursuant  to  this  provision  must  be  deposit- 
ed in  a  special  fund  in  the  United  States  Treasury,  to  remain  avail- 
able until  expended,  to  carry  out  the  Agency's  activities  for  which 
the  fee  or  charge  is  made.  (Sec.  501  (a)  and  (b).) 

The  House  bill  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  Senate  provision. 

(b)  The  Senate  amendment  provides  that  not  later  than  Septem- 
ber 30,  1987  the  Administrator  must  transmit  to  Congress  a  report 
on  the  implementation  of  this  provision  and  on  other  fees  and 
charges  that  might  be  assessed  to  defray  the  costs  of  administering 
the  statutory  authority  assigned  to  the  Agency.  The  report  must  be 
made  available  to  organizations  representing  State  and  local  offi- 
cials who  have  been  delegated  authority  to  administer  programs 
under  these  statutes  for  comment,  and  summaries  of  the  comments 
must  be  included  in  the  report.  (Sec.  501(c).) 

The  House  bill  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  Senate  provision. 

NUCLEAR  REGULATORY  COMMISSION  USER  FEES 

Section  502  of  the  Senate  bill  authorizes  the  Nuclear  Regulatory 
Commission  to  assess  and  collect  annual  charges  from  its  licensees 
on  a  fiscal  year  basis  for  fiscal  years  1987,  1988,  and  1989,  for  costs 
incurred  by  the  Commission  with  respect  to  such  licensees,  if  the 
Commission  can  demonstrate  that — (1)  the  fee  to  be  assessed  a 
given  licensee  is  reasonably  related  to  the  regulatory  service  pro- 
vided by  the  Commission  to  the  licensee  from  whom  the  Commis- 
sion proposes  to  collect  the  fee;  and  (2)  the  fee  fairly  reflects  the 
actual  cost  to  the  Commission  of  providing  such  service  to  each 
such  individual  licenesee.  The  fees  collected  pursuant  to  this  provi- 
sion may  not,  when  added  to  other  amounts  collected  by  the  Com- 
mission pursuant  to  other  provisions  of  law,  exceed  38  percent  of 
the  funds  appropriated  to  the  Commission  each  such  fiscal  year. 

The  House  bill  contains  two  separate  provisions.  Section  4001  of 
the  House  bill,  recommended  by  the  Committee  on  Energy  and 
Commerce,  requires  the  Commission  to  collect  100  percent  of  its 
regulatory  costs  through  fees  and  charges  that,  when  combined 
with  other  fees  levied  by  the  Commission,  would  total  about  $270 
million  in  fiscal  year  1987,  or  about  $135  million  more  than  would 
be  collected  under  current  law.  Section  5001  of  the  House  bill,  rec- 
ommended by  the  Committee  on  Interior  and  Insular  Affairs,  re- 
quires the  Commission  to  assess  and  collect  annual  charges  from 
its  licensees  beginning  with  fiscal  year  1987.  Under  this  provision, 
the  charges  are  to  be  assessed  at  the  rate  of  $750  per  million  watts 
of  the  rated  thermal  capacity  of  nuclear  facility  with  a  rated  ther- 
mal capacity  in  excess  of  50  million  watts. 

The  conferees  were  unable  to  reach  agreement.  Accordingly,  the 
House  and  Senate  have  agreed  to  recede  from  their  respective  pro- 
visions, and  include  no  provision  in  the  legislation. 
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OIL  POLLUTION/ OCEAN  DUMPING 

The  House  bill  contained  provisions  dealing  with  oil  spill  pollu- 
tion, ocean  dumping  legislation,  and  ocean  dumping  fees.  The  pro- 
visions were  reported  by  the  Committees  on  Public  Works  and 
Transportation  and  Merchant  Marine  and  Fisheries.  The  Senate 
bill  contained  no  comparable  provisions  and  the  House  receded  to 
the  Senate. 

TITLE  IV— TRANSPORTATION  AND  RELATED  PROGRAMS 
Subtitle  A— Rail  Related  Issues 

1.  SHORT  TITLE,  FINDINGS  AND  PURPOSES 

House  bill 

The  House  bill,  in  sections  4701,  4702,  and  4703,  sets  forth  the 
short  title  of  the  bill  ("Conrail  Privatization  Act"),  the  table  of  con- 
tents, and  various  findings  and  purposes. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  amendments,  including  ones  to  reflect  that 
the  preservation  of  Conrail's  long-term  viability  is  the  paramount 
goal  in  privatization,  and  that  maximization  of  return  is  secondary 
to  that  paramount  goal. 

2.  DEFINITIONS 

House  bill 

The  House  bill,  in  section  4704,  sets  forth  the  definitions  used  in 
the  Act. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment  to  define  new  terms  used  in 
the  conference  agreement. 

3.  PREPARATION  FOR  PUBLIC  OFFERING 

House  bill 

The  House  bill,  in  section  4711,  specifies  actions  required  to  pre- 
pare for  a  public  offering  of  Conrail's  stock. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  provision  with  an  amendment. 

Subsection  (a)(1)  requires  the  Secretary  of  Transportation  not 
later  than  30  days  after  enactment,  in  consultation  with  the  Secre- 
tary of  the  Treasury  and  the  Chairman  of  Conrail,  to  retain  the 
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services  of  investment  bankers  to  manage  the  public  offering.  The 
language  provides  that  these  firms  will  serve  jointly  as  the  "co-lead 
managers"  of  the  public  offering  of  Conrail  stock,  and  will  establish 
a  syndicate  to  underwrite  the  public  offering.  All  the  co-lead  man- 
agers will  be  compensated  equally  with  respect  to  the  management 
fee,  underwriting  fee  and  shares  to  be  sold,  and  share  equally  in 
any  losses  associated  with  underwriting  the  public  offering.  The  co- 
lead  manager  designated  by  the  Secretary  to  coordinate  and  admin- 
ister the  public  offering  shall  "run  the  books"  as  is  customary  in 
investment  banking,  but  shall  receive  no  additional  compensation 
for  that  role.  The  total  number  of  co-lead  managers  shall  be  no 
fewer  than  four  nor  greater  than  six. 

Subsection  (a)(2)  provides  that  in  selecting  the  investment  bank- 
ers to  serve  as  co-lead  managers  for  the  public  offering  under  para- 
graph (1),  consideration  shall  be  given  to  the  firm's  institutional 
and  retail  distribution  capabilities,  financial  strength,  knowledge  of 
the  railroad  industry,  experience  in  large-scale  public  offerings,  re- 
search capability,  and  reputation.  In  selecting  co-lead  managers, 
recognition  shall  also  be  given  to  contributions  made  by  particular 
investment  banking  firms  before  the  date  of  enactment  of  this  Act 
in  demonstrating  and  promoting  the  long-term  financial  viability  of 
the  Corporation. 

Subsection  (b)  requires  a  transfer  by  Conrail  of  $200  million  to 
the  Secretary  of  the  Treasury  not  later  than  30  days  after  the  date 
of  enactment.  In  addition,  the  Secretary  of  Transportation  is  given 
discretion  to  require  the  transfer  by  Conrail  of  an  additional  $100 
million  to  the  Treasury,  with  consideration  to  be  given  to  the  effect 
on  Conrail's  viability. 

4.  PUBLIC  OFFERING 

House  bill 

The  House  bill,  in  section  4712,  specifies  the  requirements  for  a 
public  offering. 

Senate  amendment 

The  Senate  amendment,  in  section  303,  directs  the  Secretary  to 
sell  the  interest  of  the  United  States  in  the  common  stock  of  Con- 
rail in  fiscal  year  1987,  consistent  with  certain  specified  goals  and 
covenants. 

Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
deletes  the  minimum  price  provision  of  the  House  bill,  but  sets  a 
goal  of  at  least  $2  billion  in  proceeds  to  be  obtained  from  all 
sources.  At  this  time,  the  conferees  believe  that  at  least  $2  billion 
is  a  reasonable  goal  for  the  total  proceeds  of  the  sale,  but  this  goal 
is  not  binding  on  the  Secretary.  The  conference  agreement  requires 
the  Secretary  to  make  a  finding  that  the  proceeds  of  the  public  of- 
fering are  adequate.  That  finding  is  non-reviewable  by  judicial  or 
administrative  action. 

The  conference  agreement  deletes  the  authority  given  to  the  Sec- 
retary in  the  House  bill  to  require  Conrail  to  issue  warrants  to  the 
United  States  in  conjunction  with  the  public  offering.  It  also  pro- 
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vides  that  any  investment  banking  firm  must  have  been  in  exist- 
ence on  September  1,  1986  to  participate  in  the  public  offering  as 
either  a  co-lead  manager  or  member  of  the  syndicate,  and  that  the 
level  of  any  firm's  participation  must  be  consistent  with  that  firm's 
financial  capabilities. 

The  conference  agreement  deletes  the  provision  in  subsection 
(e)(2)  of  the  House  bill  regarding  reporting  to  the  Securities  and  Ex- 
change Commission.  The  conferees  do  not  believe  it  is  appropriate 
to  specify  any  particular  accounting  treatment  for  this  purpose.  It 
is  assumed  that  the  Corporation  will  report  under  the  provision  of 
existing  law  using  generally  accepted  accounting  principles. 

5.  FEES 

House  bill 

The  House  bill,  in  section  4713,  limits  the  fees  to  be  paid  to  in- 
vestment bankers  and  other  persons  participating  in  the  public  of- 
fering to  the  absolute  minimum  amount  necessary  to  carry  out  the 
public  offering. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  amendment  clarifies 
that  the  fees  are  to  be  paid  out  of  the  sale  proceeds. 

6.  RAIL  SERVICE  OBLIGATIONS 

House  bill 

The  House  bill,  in  section  4721,  sets  forth  several  rail  service 
guarantees,  ranging  in  duration  from  three  to  five  years,  to  protect 
essential  rail  service  in  the  Northeast  and  Midwest. 

Senate  amendment 

The  Senate  amendment,  in  section  303,  states  that  any  sale 
should  be  consistent  with  the  public  interest  covenants  provided  for 
in  S.  638,  the  "Conrail  Sale  Amendments  Act  of  1985,"  as  passed  by 
the  Senate  on  February  4,  1986. 

Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
adopts  the  House  provisions  on  minimum  capital  expenditures,  con- 
tinuation of  affirmative  action  and  minority  vendor  programs,  no 
break-up,  and  abandonments  offered  at  75  percent  of  net  liquida- 
tion value.  In  addition,  it  adds  a  provision  prohibiting  deferral  of 
maintenance  and  requires  Conrail  to  maintain  a  minimum  cash 
balance  of  $400  million  after  any  payment  of  dividends,  rather 
than  $250  million  at  the  end  of  each  fiscal  year  as  in  the  House 
bill. 

Dividend  payments  may  only  be  made  if  Conrail  is  in  compliance 
with  the  capital  expenditure  and  minimum  cash  balance  require- 
ments. Common  stock  dividends  may  not  exceed  45  percent  of  cu- 
mulative net  income  less  the  cumulative  amount  of  any  preferred 
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stock  dividends.  The  company  may  borrow  to  meet  the  minimum 
cash  balance  requirement,  but  consolidated  funded  debt  is  not  to 
exceed  175  percent  of  consolidated  tangible  net  worth. 

All  obligations  will  have  a  five-year  term.  In  addition,  the  confer- 
ence agreement  requires  Conrail  to  provide  reasonable  compliance 
certificates  to  the  Secretary  of  Transportation  on  a  periodic  basis 
with  respect  to  all  obligations  relating  to  the  payment  of  dividends, 
and  on  an  annual/basis  with  respect  to  all  other  obligations. 

7.  OWNERSHIP  LIMITATIONS 

House  bill 

The  House  bill,  in  section  4722,  provides  certain  ownership  limi- 
tations on  non-rail  and  rail  purchasers. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
limits  ownership  of  Conrail  stock  by  any  person  for  a  three-year 
period  to  10  percent,  except  for  the  Employee  Stock  Ownership 
Plan  (ESOP),  the  Secretary,  a  railroad  as  described  below,  under- 
writing syndicates  holding  stock  for  resale  and,  in  the  case  of 
shares  beneficially  held  for  others,  commercial  banks,  broker-deal- 
ers, clearing  corporations,  and  other  nominees. 

The  conference  agreement  also  limits  ownership  of  Conrail  stock 
by  any  Class  I  railroad  to  10  percent  for  one  year.  No  application 
for  a  merger,  consolidation,  or  acquisition  of  control  under  49 
U.S.C.  11344  may  be  filed  with  respect  to  Conrail  during  that  one- 
year  period.  Railroad  stock  would  have  to  be  voted  during  the  first 
three  years  after  the  sale  date  in  the  same  proportion  as  all  other 
common  stock  is  voted,  unless  the  ICC,  after  the  first  year,  ap- 
proves an  application  for  a  merger,  consolidation,  or  acquisition  of 
control  under  49  U.S.C.  11344. 

Finally,  the  conference  agreement  deletes  the  House  provision 
limiting  total  foreign  ownership  to  20  percent  for  five  years. 

8.  BOARD  OF  DIRECTORS 

House  bill 

The  House  bill,  in  section  4723,  provides  for  a  transition  from 
Conrail's  current  Board  of  Directors  to  a  Board  elected  by  ConraiTs 
public  shareholders. 

Senate  amendment 
No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
adopts  the  general  framework  of  the  House  bill,  but  provides  that 
the  special  court  will  name  three  trustees  who  will  in  turn  name 
directors,  rather  than  naming  the  Board  members  directly  as  pro- 
vided in  the  House  bill.  The  conference  agreement  also  prohibits 
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certain  persons  from  serving  as  special  court  trustees  or  directors. 
The  conferees  intend  that  the  special  court  trustees  shall  act  by 
majority  vote  in  the  selection  of  any  director. 

9.  PROVISIONS  FOR  EMPLOYEES 

House  bill 

The  House  bill,  in  section  4724,  establishes  various  provisions  for 
Conrail's  employees  in  recognition  of  the  role  they  have  played  in 
Conrail's  successful  turnaround. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  amendment  extends 
from  90  to  180  days  the  period  in  which  ESOP  shares  may  not  be 
sold.  In  addition,  the  amendment  provides  that  the  180-day  period 
shall  run  from  the  date  on  which  100  percent  of  the  United  States 
shares  are  sold. 

10.  CERTAIN  ENFORCEMENT  RELIEF 

House  bill 

The  House  bill,  in  section  4726,  provides  for  enforcement  against 
Conrail  of  the  rail  service  guarantees  in  section  4721  and  the  own- 
ership limitations  in  section  4722,  and  provides  for  actions  to  en- 
force this  part. 

Senate  amendment 

No  provision. 

ij  Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
adopts  the  enforcement  framework  of  the  House  bill  but  adds,  as  a 
prerequisite  to  third-party  standing,  that  the  economic  injury  suf- 
fered must  be  "substantial,"  as  well  as  direct. 

11.  ABOLITION  OF  THE  UNITED  STATES  RAILWAY  ASSOCIATION  (USRA) 

House  bill 

The  House  bill,  in  section  4731,  provides  for  the  abolition  of 
USRA  on  January  1,  1987,  as  well  as  for  the  transfer  of  certain  se- 
curities and  other  responsibilities  to  the  Secretary  of  Transporta- 
tion. The  House  bill  also  provides  for  the  termination,  upon  certain 
dates,  of  various  provisions  of  the  financing  agreement  between 
Conrail  and  USRA. 

Senate  amendment 
No  provisions. 

I Conference  agreement 
House  provision  with  an  amendment.  The  conference  agreement 
extends  the  date  of  USRA's  abolition  to  April  1,  1987,  in  recogni- 
tion of  the  difficulties  an  earlier  date  would  pose  for  USRA's  em- 
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ployees.  All  of  the  functions  and  responsibilities  of  the  USRA 
would  be  transferred  or  terminated  on  January  1,  1987.  The  sole 
function  of  the  USRA  staff,  officers,  and  directors  after  January  1, 
1987  shall  be  to  wind  up  the  remaining  affairs  of  the  agency. 

12.  APPLICABILITY  OF  3R  ACT 

House  bill 

The  House  bill,  in  section  4732,  provides  that  the  Regional  Rail 
Reorganization  Act  of  1973  shall  not  apply  to  Conrail  after  the  sale 
date,  with  certain  specified  exceptions. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  provision  with  a  technical  amendment. 

13.  MISCELLANEOUS  AMENDMENTS  AND  REPEALS 

House  bill 

The  House  bill,  in  section  4733,  provides  for  various  amendments 
and  repeals  to  the  3R  Act,  the  Northeast  Rail  Service  Act,  and 
other  laws.  The  section  also  provides  that,  in  the  event  Conrail  files 
for  bankruptcy,  the  Secretary  is  required  to  develop  and  submit  to 
the  appropriate  court  a  reorganization  plan  as  described  in  the  bill, 
to  which  the  court  must  give  substantial  weight. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
deletes  the  requirement  in  the  House  bill  for  the  Secretary's  plan 
in  case  of  bankruptcy.  In  addition,  the  conference  agreement  in- 
cludes a  provision  exempting  from  certain  laws  all  actions  taken  to 
implement  the  sale. 

14.  EXEMPTION  FROM  LIABILITY 

House  bill 

The  House  bill,  in  section  4734,  exempts  Conrail's  directors  and 
others  from  liability  under  certain  specified  terms,  conditions,  and 
circumstances. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  provision  with  a  technical  amendment. 
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15.  CHARTER  AMENDMENT 

House  bill 

The  House  bill,  in  section  4735,  requires  Conrail  to  amend  its  Ar- 
ticles of  Incorporation  in  the  manner  and  under  the  terms  specified 
in  that  section. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  provision. 

16.  STATUS  OF  CONRAIL  AFTER  SALE 

House  bill 

The  House  bill,  in  section  4736,  provides  that  after  the  sale  Con- 
rail  remains  a  rail  carrier,  as  defined  in  title  49,  United  States 
Code. 

Senate  amendment 

No  provision. 
Conference  agreement 

House  provision. 

17.  EFFECT  ON  CONTRACTS 

House  bill 

The  House  bill,  in  section  4737,  provides  that  nothing  in  this  Act 
affects  Conrail' s  obligation  to  carry  our  certain  specified  contracts 
in  accordance  with  their  terms. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision.  Conrail  will  continue  to  be  bound  after  the  sale 
by  any  contract,  agreement,  judicial  decree  or  similar  instrument 
to  which  the  corporate  entity  was  a  party  prior  to  the  sale,  wheth- 
er or  not  referred  to  explicity  in  this  section. 

18.  RESOLUTION  OF  CERTAIN  ISSUES 

House  bill 

The  House  bill,  in  section  4738,  provides  in  subsection  (a)  that 
the  employee  provisions  in  section  4724  completely  and  finally  re- 
solve various  rights  and  claims,  including  any  rights  under  section 
401(e)  of  the  3R  Act.  Subsection  (b)  protects  Conrail  from  claims  of 
breach  or  default  as  a  result  of  any  provision  of  this  Act  or  any 
actions  Conrail  is  required  to  take  under  this  Act.  Finally,  subsec- 
tion (c)  withdraws  the  consent  of  the  United  States  to  be  sued  with 
respect  to  any  claims  for  damages  or  other  monetary  compensation 
arising  out  of  this  Act. 
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Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  conference  agreement 
withdraws  the  United  States'  consent  to  be  sued  by  any  person  for 
any  legal,  equitable  or  other  relief  on  claims  arising  out  of,  or  re- 
sulting from,  acts  or  omissions  under  this  part,  except  for  actions 
brought  to  require  the  Secretary  of  Transportation  to  perform 
duties  or  acts  required  under  subpart  A.  The  conferees  intend  that 
this  provision  protect  the  United  States  from  any  and  all  liabilities 
resulting  from  implementation  of  this  Act,  including  but  not  limit- 
ed to  Tucker  Act  liabilities,  except  as  specifically  set  forth  in  the 
provision. 

19.  PROMOTION  OF  RAIL  COMPETITION 

House  bill 

The  House  bill,  in  section  4751,  amends  title  49,  United  States 
Code,  to  make  changes  in  provisions  for  employee  protection  in  cer- 
tain transactions  and  contains  other  rail  labor  provisions. 

The  bill,  in  section  4752,  amends  the  contract  rate  provision  of 
title  49,  United  States  Code,  to  establish  standards  for  the  disclo- 
sure of  terms  of  contracts  for  the  transportation  of  agricultural 
commodities.  This  section  does  not  apply  to  contracts  involving 
forest  products  and  paper. 

The  bill,  in  section  4753,  confirms  the  legal  authority  of  the  ICC 
to  promulgate  that  portion  of  the  rule  adopted  in  Ex  Parte  No.  346 
(Sub-No.  19),  served  September  12,  1986,  consisting  of  protections 
for  small  railroads. 

Senate  amendment 

No  provision. 

Conference  agreement 

House  provision  with  an  amendment.  The  amendment  deletes 
the  language  in  section  4751  of  the  House  bill.  This  deletion  is  not 
intended  to  prejudice  the  outcome  of  any  pending  litigation. 

Subtitle  B — EDA  Asset  Sales 

House  bill 

Prohibits  the  sale  of  any  loan  made  under  the  Public  Works  and 
Economic  Development  Act  or  Section  254  of  the  Trade  Act  of  1974, 
except  with  the  consent  of  the  borrower.  It  also  prohibits  any  con- 
tracts to  private  interests  to  sell  or  administer  any  such  loan. 

Senate  amendment 

Directs  the  Secretary  of  Commerce  to  sell  defaulted  notes  held  in 
the  Economic  Development  Administration's  Revolving  Fund  in 
such  amounts  as  to  realize  net  proceeds  of  not  less  than  $50,000,000 
during  fiscal  year  1987.  It  allows  the  Secretary  to  sell  the  notes  on 
a  nonrecourse  basis.  The  Secretary  and  any  purchaser  of  such  note 
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is  relieved  of  any  responsibilities  that  might  have  been  imposed 
had  the  borrower  remained  indebted  to  the  Secretary. 

Conference  substitute 

Same  as  the  Senate  Amendment  except  that  reference  to  the  Re- 
volving Fund  is  deleted.  Subsection  (b)  of  this  section  authorizing 
the  Secretary  to  sell  notes  on  a  nonrecourse  basis  and  relieving  the 
Secretary  and  any  purchaser  from  responsibilities  that  might  have 
been  imposed  had  the  borower  remained  indebted  to  the  Secretary, 
is  also  deleted.  For  the  purposes  of  this  section,  the  term  "defaulted 
note"  means  any  obligation  that  is  delinquent  more  than  180  days. 

HIGHWAY  PROGRAM 

House  bill 

The  House  bill  imposes  limits  on  the  total  amount  of  contract  au- 
thority, to  be  provided  for  programs  funded  out  of  the  Highway 
Trust  Fund  (with  certain  exclusions)  of  $13,527,000,000  in  fiscal 
years  1987,  1988  and  1989.  The  bill  further  imposes  obligation  ceil- 
ings of  $11,975,000,000  in  each  of  the  same  fiscal  years.  The  bill  im- 
poses further  obligation  constraints  on  certain  programs  for  those 
fiscal  years.  The  bill  raises  the  amount  available  for  emergency 
relief  grants  to  $100  million  for  each  disaster  occurring  in  calendar 
year  1986. 

Senate  amendment 

The  Senate  Amendment  imposed  an  obligation  ceiling  on  the 
programs  funded  by  the  Highway  Trust  Fund  (with  certain  excep- 
tions) of  $12,350,000,000  for  the  fiscal  years  1987,  1988,  and  1989. 

Conference  substitute 
Both  provisions  are  deleted. 

TITLE  V— MARITIME  PROGRAMS 

Old  Subtitle  B/New  Subtitle  A — Amendments  to  the  Merchant 

Marine  Act  of  1920 

The  House  recedes  from  its  position  in  Title  VI,  Subtitle  B  as 
passed  by  the  House  pursuant  to  the  Rule,  and  agrees  with  the 
Senate  amendment  to  H.R.  5300  (Senate  section  302)  with  three 
amendments.  The  first  amendment  requires  the  Secretary  of 
Transportation  to  submit  a  report  to  the  appropriate  Committees  of 
Congress  at  least  six  months  prior  to  the  expiration  of  the  provi- 
sions of  the  Act  that  waive  the  automatic  stay  provisions  of  the 
Bankruptcy  Act,  with  an  assessment  of  the  operation  of  the  provi- 
sion and  any  need  for  further  legislation.  The  second  amendment 
amends  the  Ship  Mortgage  Act  to  reaffirm  that  when  a  mortgage 
secured  by  the  Secretary  of  Commerce  or  the  Secretary  of  Trans- 
portation under  title  XI  of  the  Merchant  Marine  Act,  1936  is  fore- 
closed against  a  debtor  in  bankruptcy,  the  foreclosure  is  subject  to 
the  provisions  of  the  Bankruptcy  Act,  and  the  amendments  to  the 
Bankruptcy  Act  made  by  this  section.  The  third  amendment  would: 
(1)  clarify  that  all  title  XI  program  financings,  whether  ad- 
ministered through  the  Secretary  of  Transportation  or  the  Sec- 
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retary  of  Commerce,  should  provide  a  100  percent  federal  guar- 
antee; 

(2)  reduce  the  overall  limit  on  federal  financing  for  fishing 
vessels  or  fishery  facilities  from  87  V2  percent  to  a  maximum  of 
80  percent  of  the  project  cost; 

(3)  prohibit  financing  through  the  title  XI  program  from 
being  made  through  the  Federal  Financing  Bank;  and 

(4)  designate,  for  purposes  of  the  so-called  internal  waters 
processing  section  of  the  Magnuson  Fishery  Conservation  and 
Management  Act,  a  designated  part  of  Norton  Sound  off  the 
coast  of  Alaska  as  the  internal  waters  of  that  state  for  pur- 
poses of  processing  pink  salmon. 

Old  Subtitle  C/New  Subtitle  B — Load  Line  and  Tonnage 
Measurement  User  Fees 

The  House  bill  contained  a  provision  that  in  large  part  consisted 
of  the  language  of  H.R.  1362.  The  Senate  contained  Coast  Guard 
user  fee  provisions  in  section  301  that  encompassed  more  than  just 
fees  for  load  line  and  measurement  of  vessels  and  authorized  the 
sale  of  a  voluntary  stamp  and  fees  to  be  charged  to  persons  that 
did  not  purchase  those  stamps.  The  Senate  recedes  to  the  House  po- 
sition on  Subtitle  C  as  passed  by  the  House,  pertaining  to  load  line 
and  tonnage  measurement  of  vessels,  with  4  amendments: 

(1)  Section  5102(b)  of  the  new  sections  to  title  46,  United 
States  Code,  is  amended  to  exempt  vessels  of  the  working  voy- 
ages from  the  requirement  to  have  load  lines.  This  amendment 
is  made  to  restore  the  status  of  these  vessels  to  the  existing 
law. 

(2)  Section  14302(b)  of  the  new  sections  to  title  46,  United 
States  Code,  is  amended  to  provide  an  exception  to  the  require- 
ment that  a  vessel  measured  under  this  chapter  may  not  be  re- 
quired to  be  measured  under  another  law.  The  exception 
allows  the  Panama  Canal  Commission  to  continue  to  use  the 
Canal  measurement  system  for  calculation  of  tolls. 

(3)  Section  14305(b)  of  the  new  sections  to  title  46,  United 
States  Code,  is  amended  to  correct  two  cross-reference  errors. 

(4)  Section  664  of  title  14,  United  States  Code,  is  amended  to 
require  that  any  user  fees  imposed  by  the  Coast  Guard  must  be 
prescribed  under  the  guidelines  provided  in  section  9701  of 
title  31,  United  States  Code.  This  section  also  provides  for  an 
accounting  of  the  amounts  raised  through  the  fees,  as  well  as 
an  annual  report  to  be  submitted  by  the  Secretary  of  the  de- 
partment in  which  the  Coast  Guard  is  operating  on  the  imple- 
mentation of  user  fees. 

The  conferees  also  intend  that  in  section  14103  of  the  new  sec- 
tions to  title  46,  United  States  Code,  the  term  "qualified  person" 
includes  not  only  organizations  that  the  Secretary  finds  to  be  quali- 
fied to  perform  measurement  duties,  but  any  person  as  that  term  is 
defined  in  section  1  of  title  1,  United  States  Code,  (including  indi- 
viduals), that  the  Secretary  determines  qualified  to  perform  meas- 
urement duties.  The  House  and  Senate  conferees  also  agree  that, 
where  authorized,  in  addition  to  information  required  by  the  Secre- 
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tary,  regulatory  tonnage  should  be  used  on  all  certificates  and  doc- 
uments related  to  a  vessel  unless  the  owner  otherwise  requests. 

Old  Subtitle  D— Adjustment  of  the  U.S.  Investment  Base  in 
the  Panama  Canal  on  Which  Interest  Payments  to  the  U.S. 
Treasury  Are  Computed 

The  House  bill  contained  a  provision  which  consisted  of  the  lan- 
guage of  H.R.  4016,  a  bill  which  amended  the  Panama  Canal  Act  of 
1979  (22  U.S.C.  3793(b))  by  increasing  the  base  amount  of  the 
United  States  investment  in  the  Panama  Canal.  The  Senate  bill 
contained  no  comparable  provision.  The  House  receded  to  the 
Senate. 

Old  Subtitle  F — Establishment  of  a  National  Offshore  Vessel 
Operators  Safety  Advisory  Committee 

The  House  bill  contains  a  provision  that  would  establish  a  Na- 
tional Offshore  Vessel  Operators  Safety  Advisory  Committee  to 
report  to  the  Secretary  of  Transportation  on  matters  related  to 
Coast  Guard  responsibilities  for  the  safety  of  exploration  and  devel- 
opment activities  on  the  outer  Continental  Shelf.  The  Senate  bill 
contained  no  comparable  provision.  The  House  receded  to  the 
Senate. 

Old  Subtitle  G— Repeal  of  the  Act  Establishing  the  National 
Advisory  Committee  on  Oceans  and  Atmosphere 

The  House  bill  contained  provisions  that  would  repeal  the  Act  es- 
tablishing the  National  Advisory  Committee  on  Oceans  and  Atmos- 
phere (33  U.S.C.  857-13  through  857-18).  The  Senate  bill  contained 
no  comparable  provision.  The  House  receded  to  the  Senate. 

Old  Subtitle  H/New  Subtitle  C — Establishment  of  a  Timetable 
for  Completion  of  Coast  Guard  Offshore  Safety  Studies 

The  House  bill  contained  a  provision  requiring  the  Coast  Guard 
to  issue  final  regulations  prior  to  September  1,  1987,  pursuant  to 
the  Advanced  Notice  of  Proposed  Rulemaking  (50  Fed.  Reg.  9290 
(1985)),  published  March  7,  1985.  The  rulemaking  involves  safety 
requirements  on  outer  Continental  Shelf  (OCS)  installations. 

The  House  provision  also  requires  the  Coast  Guard  to  consider, 
in  the  rulemaking  process,  the  use  of  standby  vessels  for  evacu- 
ation of  personnel  from  manned  OCS  installations.  The  Secretary 
of  Transportation  is  required  to  submit  a  progress  report  on  the 
status  of  the  rulemaking  process  prior  to  December  31,  1986  and  a 
report  prior  to  September  1,  1987,  setting  forth  the  justification  for 
evacuation  procedures  contained  in  the  final  regulations. 

The  Senate  receded  to  the  House  with  an  amendment  to  require 
that  only  the  portion  of  the  Coast  Guard's  proposed  rulemaking 
dealing  with  evacuation  procedures  that  takes  into  account  the 
availability  of  life  saving  equipment  be  completed  by  September  1, 
1987.  The  amendment  eliminates  the  statutorily  mandated  comple- 
tion date  requirement  for  other  elements  contained  within  the 
ANPR  of  March  7,  1985. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  7,  1986. 

Hon.  Walter  B.  Jones, 

Chairman,  Committee  on  Merchant  Marine  and  Fisheries,  House  of 
Representatives,  Washington,  DC 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  10. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  10 

[By  fiscal  year,  in  millions  of  dollars] 


Change  Change  from  adjusted 

from  reconciliation  baseline 

Gradison   

base 


1987 

1987 

1988 

1989 

DIRECT  SPENDING 

Title  XI  loan  guarantee  defaults 1  

 BA 

-12 

-12 

-36 

-6 

0 

-12 

-12 

-36 

-6 

Coast  Guard  user  fees  

 BA 

-1 

-1 

-2 

0 

-1 

-1 

-2 

Total— direct  spending  

 BA 

-13 

-13 

-38 

-6 

0 

-13 

-13 

-38 

-6 

1  Section  5001  would  enable  the  Maritime  Administration  to  take  possession  (and  title)  to  a  vessel  that  has  defaulted  on  its  loans  to  the  agency 
and  declares  bankruptcy  after  August  1,  1986.  The  primary  impact  of  this  title  is  essentially  one  of  timing:  under  current  law,  MARAD  is  able  to 
recover  its  losses  on  court-protected  vessels  only  after  lengthy  bankruptcy  proceedings  that  can  delay  the  transfer  of  title  by  several  years.  The  CBO 
estimate  assumes  that  the  effect  of  this  section  would  be  to  speed  up  recoveries  on  assets  of  bankrupt  defaulters  by  about  two  years.  In  the  first 
three  years,  this  would  result  in  savings,  but  in  later  years  this  provision  would  result  in  outlay  increases,  because  defaults  and  (correspondingly) 
recoveries  fall  in  later  years,  and  recoveries  that  are  moved  forward  become  smaller.  The  net  impact  of  Section  5001  over  five  years  is  a  savings  of 
$11  million. 

Note.— Section  5002  would  increase,  relative  to  current  rules  and  regulations,  the  maximum  amount  of  a  loan  that  can  be  federally  guaranteed 
from  80  percent  to  100  percent  for  guarantees  provided  by  the  federal  ship  financing  fund  of  the  Department  of  Commerce.  The  effect  of  this 
change  would  be  to  increase  the  federal  liability  for  loan  defaults  in  this  program,  which  could  ultimately  result  in  an  increase  in  outlays  for  loan 
defaults.  CBO  has  no  way  to  estimate  with  any  precision  the  additional  budget  impact,  it  any,  from  this  change. 

Until  1986,  the  program  issued  guarantees  for  100  percent  of  the  loan  amount.  Circular  A-70,  issued  by  the  Office  of  Management  and  Budget, 
reduced  the  guarantee  loan  ceiling  to  80  percent  of  the  loan.  Since  1981,  outlays  for  defaults  have  ranged  between  $3  million  and  $10  million 
annually. 

Any  estimate  of  savings  from  enactment  of  this  section  depends  on  assumptions  regarding  market  conditions,  MARAD  policies,  and  other  very 
uncertain  factors.  The  result  of  this  analysis  depends  heavily  on  the  assumption  that  snips  obtained  by  MARAD  under  this  bill  will  be  sold  in  a 
timely  fashion.  If  the  agency  does  not  sell  its  assets  for  any  reason  (including  further  deterioration  of  market  conditions  or  industrial  policy 
considerations),  the  bill  coulo  result  in  costs  rather  than  savings.  This  would  occur  because  the  government,  by  taking  control  of  the  asset,  would 
forgo  bankruptcy  protection  payments  to  which  it  would  otherwise  be  entitled  and,  in  addition,  would  incur  maintenance  and  other  custodial  costs 
from  a  much  earlier  date  than  under  current  law. 


TITLE  VI— CIVIL  SERVICE,  POSTAL  SERVICE,  AND 
GOVERNMENTAL  AFFAIRS  GENERALLY 

Civil  Service  Issues 
l.  elections  to  participate  in  fers  and  thrift  savings  plan 

House  provision 

Section  7001  of  the  House  bill  permits  employees  covered  by  the 
Civil  Service  Retirement  System  (CSRS)  to  begin  contributing  to 
the  Thrift  Savings  Plan  established  by  the  Federal  Employees'  Re- 
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tirement  System  Act  of  1986  in  January  1987  rather  than  in  July 
1987. 

Senate  provision 

Section  711  of  the  Senate  amendment  changes  from  July  1,  1987, 
to  April  1,  1987,  the  date  on  which  Federal  employees  who  are  sub- 
ject to  the  CSRS  may  first  elect  to  participate  in  the  new  Federal 
Employees'  Retirement  System  (FERS)  and  the  new  Thrift  Savings 
Plan. 

Conference  agreement 

The  Conference  agreement  adopts  a  compromise  to  afford  more 
time  for  the  establishment  of  the  Thrift  Savings  Plan.  P.L.  99-335, 
the  "Federal  Employees'  Retirement  System  Act  of  1986",  among 
other  things,  established  a  new  Federal  Thrift  Savings  Plan  effec- 
tive January  1,  1987.  The  conferees  were  recently  apprised  of  the 
fact  that  the  Thrift  Savings  Plan  could  not  be  operative  by  January 
1,  1987,  due  to  delays  in  appointments  to  the  Thrift  Investment 
Board.  Thus  the  Conference  agreement  delays  employee  and  em- 
ployer contributions  to  the  Thrift  Savings  Plan  to  April  1,  1987.  Be- 
cause employees  who  are  subject  to  the  new  FERS  on  January  1, 
1987,  otherwise,  could  have  begun  participation  in  the  Thrift  Sav- 
ings Plan  beginning  in  January,  1987,  the  conferees  agreed  that 
such  employees  should  not  be  penalized  as  a  result  of  the  delay. 
Therefore,  such  employees  will  receive  an  increased  Government 
match  for  contributions  made  from  April  through  June,  1987  and 
be  allowed  a  greater  maximum  contribution  to  the  Thrift  Savings 
Plan  through  September,  1987.  This  will  compensate  them  for  their 
inability  to  participate  in  the  Thrift  Savings  Plan  beginning  Janu- 
ary 1,  1987,  as  originally  provided  by  P.L.  99-335. 

The  Conference  agreement  provides  the  following  for  employees 
subject  to  the  FERS  on  January  1,  1987: 

(1)  Employees  may  contribute  up  to  15%  of  basic  pay  from 
April  1  through  September  30,  1987. 

(2)  Employees'  contributions  made  from  April  1.  1987 
through  June  30,  1987  will  be  matched  by  the  employing 
agency  at  a  rate  equal  to  $2  for  each  $1  contributed  up  to  3% 
of  pay  at  a  rate  equal  to  $1  for  each  $1  for  employee  contribu- 
tions that  exceed  three  percent  but  do  not  exceed  five  percent 
of  pay. 

(3)  Employees  will  continue  to  be  entitled  to  a  1  percent 
agency  contribution  beginning  January  1,  1987  but  such  contri- 
bution will  not  be  paid  to  the  Thrift  Savings  Fund  until  April. 

(4)  The  Thrift  Investment  Board  is  required  to  establish  an 
election  period  beginning  on  July  1,  1987  during  which  employ- 
ees may  adjust  their  contributions  to  the  Thrift  Savings  Plan. 

The  Conference  agreement  also  permits  employees  subject  to  the 
CSRS  to  begin  contributing  to  the  Thrift  Savings  Plan  on  April  1, 
1987  rather  than  on  July  1,  1987,  as  provided  in  P.L.  99-335.  They 
may  contribute  an  amount  not  to  exceed  7.5%  of  basic  pay  from 
April  1,  1987  through  September  30,  1987.  Beginning  on  October  1, 
1987,  such  employee  contributions  are  limited  to  5%  of  pay  pursu- 
ant to  the  provisions  of  P.L.  99-335.  These  individuals  may  also 
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alter  their  contribution  amounts  during  the  election  period  de- 
scribed in  paragraph  (4)  above. 

2.  CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND 

Senate  provision 

Section  1202  of  the  Senate  amendment  modifies  and  clarifies  the 
authority  of  the  Secretary  of  the  Treasury  to  suspend  investment 
or  to  disinvest  assets  of  the  Civil  Service  Retirement  and  Disability 
Fund.  The  provision  permits  the  Secretary  temporarily  to  suspend 
investment  of  the  Fund's  assets  when  such  investment  would  oth- 
erwise result  in  the  public  debt  limit  being  exceeded.  If  the  Secre- 
tary should  suspend  investment  under  these  conditions,  at  the  end 
of  the  suspension  period  the  Secretary  is  required  to  make  the 
Fund  whole  for  any  earnings  lost  as  a  result  of  the  suspension  or 
disinvestment  by  a  combination  of  special  investment  and  cash 
payment  actions. 

House  provision 

The  House  has  no  comparable  provision. 
Conference  agreement 

The  Conference  agreement  contains  the  Senate  language. 

Postal  Service  Issues 
revised  method  for  computing  revenue  forgone  appropriation 
House  provision 

Section  7002  of  the  House  bill  implements  one  of  the  recommen- 
dations of  the  Postal  Rate  Commission  from  the  June  18,  1986 
report  on  its  preferred  rate  study,  which  was  required  by  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985.  This  recom- 
mendation revises  the  method  for  computing  the  amount  of  the 
revenue  forgone  appropriation  for  reduced-rate  mail.  Upon  the  ef- 
fective date  of  this  provision,  through  the  annual  revenue  forgone 
appropriation,  the  Federal  Treasury  will  bear  the  same  percentage 
contribution  to  institutional  costs  as  regular  ratepayers  are  re- 
quired to  pay  for  the  same  general  type  of  mail,  resulting  in  a 
lower  appropriation  but  with  no  adverse  impact  on  preferred  rates. 
The  revised  methodology  will  be  introduced  in  conjunction  with  the 
next  general  rate  adjustment,  but  for  appropriation  purposes  will 
take  effect  not  later  than  January  1,  1989. 

Senate  provision 

Section  701  of  the  Senate  amendment  is,  in  substance,  the  same 
as  the  analogous  House  provision,  with  only  technical  drafting  dif- 
ferences. 

Conference  agreement 
The  Conference  agreement  contains  the  House  language. 


257 


U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  3,  1986. 

Hon.  William  D.  Ford, 

Chairman,  Committee  on  Post  Office  and  Civil  Service,  House  of 
Representatives,  Washington,  DC 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  12. 

The  estimates  do  not  reflect  provisions  of  the  Tax  Reform  Act  of 
1985  (H.R.  3838),  which  was  recently  approved  by  the  Congress  but 
is  not  yet  signed  into  law.  Participation  in  the  federal  thrift  sav- 
ings plan  is  likely  to  be  greater  under  H.R.  3838  than  under  cur- 
rent law,  because  of  the  limitations  in  the  tax  bill  on  individual  re- 
tirement accounts.  Larger  thrift  contributions  would  increase 
outlay  savings  from  the  reconciliation  provisions. 

If  you  wish  further  details  on  these  estimates,  we  will  be  pleased 
to  provide  them. 
With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 


ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  12 

[By  fiscal  year,  in  millions  of  dollars] 


Change  Change  from  adjusted 
from  reconciliation  baseline 

Gradiscn  

base 


1987 


1S87       1888  1989 


Authorization: 

Postal  Service  1  BA    -210 

0    -210 

Direct  spending: 

Civil  Sen/ice  Retirement  2  BA  5  5  

0  -120    -120        36  26 

Revenues:2  ,   -24     -24         4  3 


1  The  conference  agr3ement  would  revise  the  basis  for  determining  costs  to  be  recovered  by  revenues  plus  appropriations  for  reduced-rate 
categories  of  mail.  If  this  legislation  is  enacteo,  and  if  appropriations  in  future  years  are  adjusted  correspondingly  relative  to  the  reconciliation 
baseline,  revenue  forgone  payments  would  be  an  estimated  $594  million  in  1989.  $539  million 'in  1990.  and  $575  million  in  1891.  It  is  possible 
that  these  counts  would  be  insufficient  to  maintain  current  postal  rates  for  preferred  mailers. 

2  Under  the  conference  agreement,  federal  employees  would  begin  to  participate  in  the  government  retirement  program's  thrift  savings  plan  in 
April  1987.  This  represents  a  three-month  delay  for  workers  hirad  after  December  1983  and  z  three-month  acceleration  for  most  workers.  The 
agreement  aiso  would  double  agency  matching-contribution  rates  for  eligible  employees  until  July  1987  and  temporarily  increase  the  amounts 
employees  could  contribute  to  the  thrift  plan.  Larger  employee  contributions  would  result  in  a  net  1987  increase  in  offsetting  receipts  (negative 
outlays),  but  would  result  in  greater  outlays  in  subsequent  years  as  a  result  of  increased  withdrawals,  in  addition,  because  the  contributions  are 
tax-deductible  and  the  withdrawals  are  taxable,  the  government's  tax  revenues  would  drop  in  1987  and  would  increase  in  subsequent  years. 

Note.— Negative  outlays  represent  a  decrease  in  spending  and  in  the  deficit.  Negative  revenue  figures  represent  a  decrease  in  revenues,  and  an 
increase  in  the  deficit. 


Program  Civil  Fraud  Remedies 

Senate  provision 

Part  C  of  section  7  establishes  an  administrative  remedy  for  faise 
claim  and  false  statement  cases  under  $100,000  that  the  Depart- 
ment of  Justice  has  declined  to  litigate.  This  remedy  is  based  on 
legislation,  S.  1134,  the  Program  Fraud  Civil  Remedies  Act  of  1986, 
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that  was  reported  by  the  Senate  Governmental  Affairs  Committee 
on  November  19,  1985  (report  99-212). 

While  judicial  remedies  are  available  to  penalize  and  deter  fraud 
against  the  government,  the  cost  of  litigation  often  exceeds  the 
amount  recovered,  thus  making  it  economically  impractical  for  the 
Justice  Department  to  go  to  court.  The  government  is  frequently 
left  without  an  adequate  remedy  for  the  small-dollar  cases. 

The  consequence,  according  to  the  Justice  Department,  is  that 
the  federal  government  loses  "tens,  if  not  hundreds,  of  millions  of 
dollars"  to  fraud  each  year.  Beyond  the  actual  monetary  loss,  fraud 
in  federal  programs  also  erodes  public  confidence  in  the  adminis- 
tration of  these  programs  by  allowing  ineligible  persons  to  partici- 
pate. 

Under  the  administrative  remedy  set  forth  in  this  provision,  a 
typical  case  would  begin  with  an  investigation  conducted  by  the 
agency's  investigating  official,  usually  the  Inspector  General.  The 
IG's  findings  would  be  transmitted  to  the  agency's  reviewing  offi- 
cial, who  would  independently  evaluate  the  allegations  to  deter- 
mine whether  there  is  adequate  evidence  to  believe  that  a  false 
claim  or  statement  has  been  submitted. 

If  so,  the  matter  would  be  referred  to  the  Justice  Department  for 
consideration.  This  procedure  ensures  that  the  Department  will 
have  an  opportunity  to  review  the  charges  and  elect,  if  it  so  choos- 
es, to  litigate  in  federal  court.  An  agency  may  only  commence  ad- 
ministrative proceedings  against  the  person  alleged  to  be  liable  if 
the  Justice  Department  approves  initiation  of  such  proceedings.  In 
those  cases,  the  reviewing  official  would  notify  the  person  of  the 
charges  and  of  his  or  her  right  to  a  hearing. 

An  Administrative  Law  Judge — an  independent,  trained  hearing 
examiner— would  conduct  the  hearing  to  determine  whether  or  not 
the  person  is  liable  and  the  amount  of  penalty  and  assessment,  if 
any,  to  be  imposed.  The  hearing  itself  would  be  conducted  pursuant 
to  the  due  process  safeguards  of  the  Administrative  Procedure  Act, 
which  entitles  the  person  to  a  written  notice  of  the  allegations,  the 
right  to  be  represented  by  counsel,  and  the  right  to  present  evi- 
dence on  his  or  her  own  behalf.  The  provision  even  goes  beyond 
these  APA  protections  by  providing  the  person  discovery  rights. 

Finally,  the  person  alleged  to  be  liable  has  the  right  to  appeal 
the  hearing  examiner's  decision  to  the  agency  head  and  then, 
having  exhausted  all  administrative  remedies,  the  right  to  seek  ju- 
dicial review  in  a  U.S.  Court  of  Appeals. 

In  establishing  liability  under  this  administrative  remedy,  the 
government  would  not  only  have  to  prove  that  a  claim  or  state- 
ment is  false,  but  also  that  the  person  "knows  or  has  reason  to 
know"  that  the  claim  or  statement  is  false.  The  provision  defines 
this  knowledge  standard  to  cover  those  persons  who  either  have 
actual  knowledge  that  a  claim  or  statement  submitted  is  false,  act 
in  deliberate  ignorance  of  the  truth  of  falsity  of  the  claim  or  state- 
ment, or  act  in  reckless  disregard  of  the  truth  or  falsity  of  the 
claims  or  statement.  The  penalty  and  assessment,  if  the  person  is 
found  liable,  would  be  up  to  $10,000  for  each  false  claim  or  state- 
ment, plus  double  the  amount  falsely  claimed. 

The  "knows  or  has  reason  to  know"  standard  for  establishing  li- 
ability under  this  section  is  intended  to  capture  those  persons  who 
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recklessly  disregard  facts  which  are  known  or  readily  discoverable 
upon  reasonable  inquiry,  while  excluding  those  persons  who  submit 
false  claims  or  make  false  statements  through  mistake,  momentary 
thoughtlessness,  or  inadvertence.  The  definition  clarifies,  therefore, 
that  a  person  who  makes  a  false  claim  or  statement  through  mere 
negligence  does  not  meet  the  requisite  scienter  requirement  and 
would  not  be  held  liable  under  the  Act.  Only  those  individuals  who 
are  extremely  reckless,  who  demonstrate  an  extreme  departure 
from  ordinary  care,  would  be  subject  to  liability. 

House  provision 

No  comparable  provision. 

Conference  agreement 

The  conference  agreement  retains  the  major  elements  of  the 
Senate  provisions  with  a  number  of  changes. 

The  conferees  agreed  to  raise  the  jurisdictional  cap  from  $100,000 
to  $150,000  under  which  an  agency  may  initiate  administrative 
action. 

The  conference  agreement  modifies  the  coverage  of  false  state- 
ments that  are  unrelated  to  claims.  Under  the  agreement,  the  ad- 
ministrative remedy  will  be  available  for  such  statements  if  they 
are  submitted  to  establish  eligibility  for  contracts  or  benefits,  such 
as  statements  relating  to  eligibility  to  be  considered  a  minority  con- 
tractor for  the  purpose  of  bidding  for  contracts  under  minority  set- 
aside  programs.  Coverage  of  statements  related  to  claims  is  not  af- 
fected by  this  modification. 

Under  the  conference  agreement,  the  maximum  penalty  that 
may  be  imposed  under  the  administrative  procedure  is  lowered 
from  $10,000  to  $5,000. 

The  conference  agreement  deletes  the  Senate  provision  which 
would  have  granted  testimonial  subpoena  authority  to  the  Inspec- 
tors General. 

The  conference  agreement  modifies  the  application  of  these  pro- 
visions to  the  beneficiaries  of  certain  federal  programs.  The  admin- 
istrative remedy  established  by  these  provisions  would  apply  only 
to  those  beneficiaries  who  misrepresent  their  basic  eligibility  to 
participate  in  the  enumerated  programs.  The  exemption  applies 
only  to  individuals  who  are  receiving  benefits  and  does  not  apply  to 
providers  who  may  receive  or  are  assigned  benefits  by  recipients. 

The  conference  agreement  clarifies  the  type  of  government  mate- 
rials available  for  discovery  under  this  administrative  procedure. 
The  agreement  states  that  all  relevant  and  material  documents 
which  relate  to  the  allegations  and  on  which  the  government  relies 
in  bringing  the  case  must  be  disclosed  except  those  privileged 
under  federal  law.  Thus,  those  materials  that  would  not  be  avail- 
able under  the  Federal  Rules  of  Evidence  or  Civil  Procedure  are 
not  subject  to  disclosure.  The  conferees  deleted  the  specific  refer- 
ence to  inter-agency  and  intra-agency  materials  only  because  such 
materials  are  considered  privileged. 

The  conference  agreement  modifies  the  Senate  provision  by  vest- 
ing judicial  review  in  the  district  court  rather  the  court  of  appeals. 
In  addition,  the  agreement  narrows  the  standard  for  judicial 
review  to  comport  with  the  "substantial  evidence''  standard  provid- 
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ed  under  the  Administrative  Procedure  Act  for  administrative  ad- 
judications. 

These  modifications  to  the  judicial  review  provision  are  not  to  be 
interpreted,  under  any  circumstance,  to  allow  for  de  novo  judicial 
review.  Providing  such  review  would  not  only  contradict,  but  total- 
ly undermine,  the  purpose  of  these  provisions  by  requiring  the  Jus- 
tice Department  to  relitigate  the  factual  and  legal  issues  which  had 
already  been  adjudicated  through  the  administrative  process. 

The  conference  agreement  provides  that  the  administrative 
remedy  established  by  the  Senate  provision  will  be  included  in 
Title  31  as  a  new  chapter  38. 

Finally,  the  conference  agreement  also  makes  numerous  techni- 
cal, conforming,  and  clarifying  changes  to  the  Senate  provisions. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  2,  1986. 

Hon.  Peter  W.  Rodino,  Jr., 

Chairman,  Committee  on  the  Judiciary,  House  of  Representatives, 
Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed the  reconciliation  provisions  within  the  jurisdiction  of  sub- 
conference  15,  the  Program  Fraud  Civil  Remedies  Act. 

The  Program  Fraud  Civil  Remedies  Act  would  establish  proce- 
dures for  certain  federal  departments  or  agencies  to  impose  civil 
penalties  on  any  person  or  organization  that  knowingly  makes 
false  claims  or  statements  to  that  agency,  or  to  intermediaries  that 
disburse  federal  funds.  The  bill  would  apply  to  all  cases  of  fraud 
not  exceeding  $150,000.  A  person  accused  of  fraud  would  be  entitled 
to  a  hearing  before  an  administrative  law  judge.  Judicial  review 
could  be  obtained  in  the  U.S.  district  courts. 

We  believe  that  this  act  would  result  in  a  net  reduction  in  the 
deficit  as  a  result  of  increased  civil  penalty  collection  or  some  de- 
crease in  fraudulent  activity.  We  are  not  able  to  estimate  the 
amount  of  the  savings,  however,  because  of  uncertainty  as  to  the 
amount  of  fraud  the  way  agencies  would  make  use  of  the  new  au- 
thority, and  the  deterrent  effect  of  any  agency  actions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

James  Blum 
(For  Rudolph  G.  Penner,  Director). 

TITLE  VII— FISCAL  PROCEDURES 

SALES  OF  LOAN  ASSETS 

Present  law 

There  are  currently  no  general  provisions  of  law  that  govern  the 
manner  in  which  the  sale  of  federal  government  loan  assets  shall 
be  conducted.  There  are  several  statutes  that  address  the  sale  of 
specific  types  of  loan  assets  which  are  tailored  to  the  individual 
needs  of  these  programs. 
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There  are  currently  no  general  statutes  which  specify  the 
manner  in  which  the  proceeds  of  loan  asset  sales  shall  be  scored  for 
deficit  reduction  purposes. 

House  bill 

Section  11004  would  permit  the  sale  of  loan  assets  to  be  struc- 
tured as  determined  by  other  laws  or  individual  agencies  as  the 
case  may  be.  This  section  requires,  however,  that  regardless  of 
whether  loan  assets  are  sold  with  or  without  recourse,  the  proceeds 
shall  be  counted  by  CBO  and  OMB  as  reductions  in  the  federal  def- 
icit. 

Senate  bill 

Section  1104  would  require  that  all  sales  of  loan  assets  be  made 
without  recourse  to  the  federal  government. 

Conference  agreement 
Conferees  agree  to  strike  both  sections. 

Conferees  take  note  that  all  sections  of  this  Act  dealing  with 
sales  of  specific  loan  assets  have  been  structured  in  such  a  way  so 
as  not  to  specify  whether  such  sales  shall  be  made  v/ith  or  without 
recourse.  Consequently,  the  decisions  on  how  to  structure  these 
particular  sales  will  be  determined  by  other  laws  or  individual 
agencies  as  the  case  may  be.  Conferees  intend  that  nothing  in  this 
Act  requires  that  sales  of  loan  assets  be  conducted  in  any  specified 
manner.  Various  sales  arrangements  should  be  considered  so  as  to 
ensure  that  the  government  realizes  the  best  possible  net  return 
from  the  sale  of  these  assets  made  in  a  fiscally  responsible  manner. 
Conferees  further  note  that  nothing  in  this  Act  is  intended  to  dic- 
tate or  endorse  the  manner  in  which  the  proceeds  of  such  sales 
shall  be  scored  for  deficit  reduction  purposes. 

MODIFICATION  OF  DATE  FOR  PRESIDENT'S  SUBMISSION  OF  BUDGET 

Present  law 

For  many  years,  the  President  was  required  to  submit  his  budget 
to  Congress  15  days  after  the  start  of  each  session  of  Congress, 
which  meant  that  budgets,  were  traditionally  received  in  mid-  to 
late  January.  Last  year,  with  the  passage  of  Gramm-Rudman-Hol- 
lings  (P.L.  99-177),  this  was  changed  to  the  first  Monday  after  Jan- 
uary 3.  to  enable  Congress  to  get  as  early  a  start  as  possible  on 
budgetary  matters.  While  the  actual  contents  of  the  President's  of- 
ficial budget  may  not  be  all  that  critical  to  Congressional  oper- 
ations, his  submission  triggers  the  release  of  numerous  other  budg- 
etary documents  and  information  that  are  crucial  to  the  work  of 
Congressional  committees,  particularly  the  Appropriations  Com- 
mittees, and  support  offices  such  as  the  Congressional  Budget 
Office. 

Senate  bill 

Section  1103  would  change  the  date  on  which  the  President  must 
submit  his  budget  to  Congress  to  the  first  Tuesday  in  February. 
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House  bill 

No  comparable  provision. 

Conference  agreement 

Senate  recedes  to  House.  However,  the  conferees  note  that,  in 
the  past,  Presidents  have  sometimes  been  unable  to  meet  the 
budget  submission  deadline,  and  consequently,  a  short  extension 
was  requested  and  agreed  to  by  Congress.  Nothing  done  herein 
shall  be  construed  as  limiting  this  option  when  extensions  are  justi- 
fied. 

In  the  Gramm-Rudman-Hollings  law,  all  other  dates  regarding 
the  budget  process  were  accelerated.  Therefore,  pushing  back  the 
submission  date  for  only  the  President's  budget  would  make  it  diffi- 
cult to  meet  the  other  budget  deadlines.  Among  the  deadlines  that 
would  be  hard  to  meet  are  the  February  15  budget  report  of  CBO 
to  the  Congress  and  the  February  25  report  of  the  authorizing  com- 
mittees to  the  Budget  Committees. 

EXEMPTION  OF  CERTAIN  COLA'S  FROM  GRAMM-RUDMAN-HOLLINGS 

Present  law 

With  the  passage  of  Gramm-Rudman-Hollings  (P.L.  99-177)  in 
1985,  cost  of  living  adjustment  (COLA's)  of  all  civilian  and  military 
disability  and  retirement  programs  became  subject  to  sequester  to 
reduce  the  federal  deficit. 

Senate  bill 

Section  1203  would  exempt  the  COLA  increases  of  all  federal 
government  civilian  and  military  disability  and  retirement  pro- 
grams from  Gramm-Rudman-Hollings  sequestration  cuts,  thereby 
guaranteeing  them  the  same  treatment  under  this  law  that  recipi- 
ents of  Social  Security  benefits  presently  enjoy. 

House  bill 

No  comparable  provision. 
Conference  agreement 

House  recedes  to  the  Senate. 

EXEMPTION  OF  RAILROAD  RETIREMENT  BENEFITS  FROM  GRAMM- 
RUDMAN-HOLLINGS 

Present  law 

Current  provisions  would  subject  the  part  of  railroad  retirees 
benefits  that  are  funded  through  regular  appropriations  to  Gramm- 
Rudman-Hollings  (P.L.  99-177)  sequestration  cuts. 

Senate  bill 

Section  1204  would  exempt  that  part  of  railroad  retirees  benefits 
that  are  federally  funded  through  regular  appropriations  from 
Gramm-Rudman-Hollings  sequestration  cuts.  This  assures  that  the 
basic  benefits  paid  pursuant  to  this  program  are  treated  the  same 
under  this  law  as  are  the  benefits  paid  under  all  other  federal  re- 
tirement programs. 
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House  bill 

No  comparable  provision. 
Conference  agreement 

House  recedes  to  Senate. 

RETIREMENT  BENEFITS  FOR  PART-TIME  VA  MEDICAL  PERSONNEL 

Senate  provisions 

The  Senate  amendment  (Sec.  1101)  clarifies  the  treatment  of  re- 
tirement benefits  for  part-time  Veterans'  Administration  medical 
personnel.  The  amendment  reinstates  provisions  in  the  law  that 
were  modified  by  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985.  Last  year's  reconciliation  act  corrected  a  technical 
problem  in  the  law  that  produced  an  unintended  windfall  for  some 
part-time  Federal  employees  who  received  full-time  credit  in  the 
computation  of  their  retirement  annuity.  In  doing  so,  the  Reconcili- 
ation Act  of  1985  unintentionally  provided  this  windfall  benefit  to 
certain  part-time  Veterans'  Administration  employees.  This  provi- 
sion amends  that  situation,  so  all  part-time  service  for  all  Federal 
workers  is  treated  correctly. 

House  provision 

The  House  has  no  comparable  provision. 
Conference  agreement 

House  recedes  to  the  Senate. 

GENERAL  REVENUE  SHARING 

Present  law 

The  General  Revenue  Sharing  (GRS)  program  provides  unre- 
stricted grants  totalling  about  $4  billion  in  FY  1986  to  local  govern- 
ments^— counties,  municipalities,  and  Indian  tribes.  Payments  are 
made  quarterly.  Payments  for  the  fourth  quarter  of  FY  1986  would 
ordinarily  be  made  within  five  working  days  after  September  30. 

House  bill 

Section  11003  would  require  that  the  GRS  payments  scheduled  to 
be  made  in  October  of  1986,  be  made  no  later  than  September  30, 
1986.  This  would  have  the  effect  of  moving  this  revenue  sharing 
payment  from  FY  87  to  FY  86,  thereby  allocating  the  $680  million 
involved  in  this  payment  to  Federal  outlays  for  fiscal  year  1986  in- 
stead of  fiscal  year  1987. 

Senate  amendment 

Section  653  is  the  same  as  the  House  bill. 
Conference  agreement 

Follows  the  House  bill  and  Senate  amendment. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  6,  1986. 

Hon.  Jack  Brooks, 

Chairman,  Committee  on  Government  Operations,  House  of  Repre- 
sentatives, Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  14. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes, 
Sincerely, 

Edward  Gramlich 
(For  Rudolph  G.  Penner,  Director). 

ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS — SUBCONFERENCE  14 
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SAVINGS  IN  EDUCATION  PROGRAMS 

The  Senate  included  provisions  from  the  Senate  passed  version  of 
S.  1965,  the  reauthorization  of  the  Higher  Education  Act,  in  S.  2706 
in  order  to  meet  the  Budget  Committee's  instructions  to  reduce 
spending  in  the  Guaranteed  Student  Loan  Program  by  $425  million 
in  budget  authority  over  the  next  3  years.  The  House  bill  made  ref- 
erence to  the  final  conference  agreement  on  the  reauthorization  of 
the  Higher  Education  Act  to  achieve  the  necessary  savings  in  the 
Guaranteed  Student  Loan  Program.  The  Senate  recedes. 

The  conference  report  on  S.  1965  meets  the  reconciliation  savings 
through  the  following  provisions: 

(1)  Requiring  guaranty  agencies  to  pay  an  annual  fee  to  the 
Federal  Government  based  on  annual  default  rates.  For  agen- 
cies with  a  default  rate  less  that  5  percent  such  fee  will  be 
equal  to  .25  percent  of  the  total  principal  amount  of  loans  on 
which  they  issued  insurance  during  the  preceding  fiscal  year. 
Agencies  with  default  rates  equal  to  or  greater  than  5  percent 
will  pay  a  fee  equal  to  .5  percent  of  such  amount. 

(2)  Reducing  the  yield  guaranteed  to  lenders  (including  the 
special  allowance)  from  the  quarterly  average  of  the  91-day 
Treasury  bill  rate  plus  3.5  percent  to  this  Treasury  bill  rate 
plus  3.25  percent. 

(3)  Requiring  all  students  to  demonstrate  need  for  financial 
aid  regardless  of  income. 
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(4)  Revising  the  independent  student  definition. 

(5)  Extending  the  unemployment  deferment  to  24  months. 
The  provisions  contained  in  S.  1965  and  H.  Con.  Res.  394,  the 

technical  amendments  package  that  accompanied  this  reauthoriza- 
tion, meet  the  reconciliation  instructions  for  savings  in  the  Guar- 
anteed Student  Loan  Program. 

Also  included  in  S.  2706  are  amendments  to  the  College  Housing 
Loan  Program  and  the  Academic  Facilities  Loan  Program  author- 
ized under  Title  VII  of  the  Higher  Education  Act.  The  committees 
received  instructions  to  achieve  savings  in  these  two  programs  by 
directing  the  Secretary  of  Education  to  sell  a  percentage  of  loans 
outstanding  in  the  portfolios  on  these  programs.  The  House  bill 
made  reference  to  pending  conference  report  agreements  on  S.  1965 
to  meet  the  necessary  savings  in  reconciliation.  The  Senate  recedes. 
The  following  provisions  are  included  in  S.  1965  to  achieve  the  nec- 
essary savings: 

(1)  The  Secretary  is  directed  to  sell  approximately  50  percent 
of  the  face  value  of  the  loan  portfolio  on  the  College  Housing 
Loan  Program  in  FY87. 

(2)  The  discounting  provisions  in  current  law  are  reauthor- 
ized with  additional  instructions  to  the  secretary  to  eliminate 
the  requirement  that  a  school  must  become  current  on  their 
college  housing  or  academic  facilities  loan  debts  in  order  to 
participate  in  the  Discounting  Program.  This  exemption  per- 
tains only  to  schools  delinquent  or  in  default  before  the  date  of 
enactment  of  S.  1965. 

Also  included  in  S.  2706  was  an  amendment  requiring  the  return 
of  $20  million  in  state  guaranty  agency  advances  to  the  Depart- 
ment of  the  Treasury  in  fiscal  year  1987.  In  the  conference  report 
of  S.  1965  the  Senate  receded  to  the  House  on  a  provision  requiring 
the  return  of  $35  million  in  agency  advances  in  fiscal  year  1989. 
Therefore,  the  Senate  recedes  on  the  $20  million  agency  return  re- 
quirement for  fiscal  year  1987. 

BYRD  RULE 

The  Senate  amendment  included  in  its  reconciliation  bill  a  provi- 
sion making  the  Senate  rule  (Byrd  rule)  prohibiting  extraneous 
matters  in  a  reconciliation  bill  permanent. 

The  House  bill  had  no  such  provision. 

The  conference  agreement  would  extend  the  rule  against  extra- 
neous matters  in  a  reconciliation  bill  or  conference  report  through 
1987  and  make  some  modifications  in  its  application.  It  is  the  con- 
feree's intent  that  the  House  and  Senate  Budget  Committees 
should  work  with  their  respective  authorizing  committees  to  refine 
guidelines  on  the  application  of  this  rule  for  the  fiscal  year  1988 
reconciliation  process. 

SMALL  BUSINESS  PROGRAMS 

House  bill 

The  House  bill  would  establish  a  federally  chartered  Corporation 
for  Small  Business  Investment  (COSBI).  The  bill  directs  the  Secre- 
tary of  Treasury  to  sell  to  the  Corporation  the  outstanding  portfolio 
of  Small  Business  Investment  Company  (SBIC)  debentures  guaran- 
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teed  by  the  Small  Business  Administration  (SBA)  and  now  held  by 
the  Federal  Financing  Bank.  The  sale  would  be  with  recourse  to 
the  Government.  COSBI  would  sell  stock  to  SBICs  and  Minority 
Enterprise  Small  Business  Investment  Companies  (MESBICs)  and 
would  obtain  capital  for  its  shareholders  by  issuing  securities  to 
private  investors.  The  bill  would  allow  the  Treasury,  at  its  discre- 
tion on  terms  and  conditions  as  determined  by  the  Secretary  and 
subject  to  an  appropriation  by  the  Congress,  to  purchase  up  to  $500 
million  of  COSBI  obligations.  Under  the  House  bill,  SBICs  and 
MESBICs  in  good  standing  would  be  eligible  to  join  the  new  corpo- 
ration. Within  two  years  after  the  repayment  of  any  outstanding 
SBA  guaranteed  debentures,  the  licenses  of  SBICs  and  MESBICs 
who  did  not  join  would  be  revoked,  SBA  would  no  longer  have  anv 
regulatory  authority  over  those  that  join  and  would  delegate  ad- 
ministration to  COSBI  for  those  that  did  not  join. 

Senate  amendment 

The  Senate  amendment  directs  the  Secretary  of  Treasury  to  sell 
Small  Business  Administration-guaranteed  debentures  issued  by 
Certified  Development  Companies  (CDCs)  now  held  by  the  Federal 
Financing  Bank  in  sufficient  sums  to  realize  net  outlay  savings  of 
$343  million  in  Fiscal  Year  1987,  $55  million  in  Fiscal  Year  1988, 
and  $14  million  in  Fiscal  Year  1989.  The  sale  would  be  without  re- 
course to  the  Government. 

Conference  agreement 

in  light  of  the  Administration's  strong  opposition  to  the  House 
proposal  and  the  expressed  threat  of  a  veto  of  the  entire  Reconcili- 
ation bill  if  House  proposal  were  included,  the  Senate  Conferees 
would  not  agree  to  include  the  House  proposal,  with  or  without 
further  modifications,  and  the  House  Conferees  would  not  agree  to 
include  the  Senate  proposal,  with  or  without  further  modifications. 

The  Senate  recedes  to  the  House  position,  with  an  amendment  to 
strike  the  House  provisions,  which  would  have  the  effect  of  elimi- 
nating both  the  House  and  Senate  provisions  from  the  bill. 

APPROPRIATIONS  REDUCTION 

House  bill 

Section  11001  of  the  House  bill  provided  for  an  automatic  reduc- 
tion in  fiscal  year  1987  discretionary  appropriations  to  the  extent 
necessary  to  achieve  a  reduction  in  budget  outlays  to  a  level  $1  bil- 
lion below  the  level  of  fiscal  year  1987  outlays  allocated  to  the 
House  Committee  on  Appropriations  pursuant  to  section  302(a)  of 
the  Congressional  Budget  Act  of  1974. 

Senate  amendment 

The  Senate  amendment  contained  no  comparable  provision. 

Conference  agreement 
The  House  recedes  to  the  Senate. 
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FOOD  FOR  PEACE  FUNDS 

Senate  amendment 

Section  1106  of  the  Senate  amendment  provided  that  funds  made 
available  by  Title  IV  of  the  Agriculture,  Rural  Development,  and 
Related  Agencies  Appropriations  Act  of  1986  for  Public  Law  480, 
Title  II  programs,  and  not  otherwise  obligated,  shall  be  obligated 
during  fiscal  year  1986  for  the  purpose  for  which  they  were  made 
available  only. 

House  bill 

The  House  bill  contained  no  comparable  provision. 
Conference  agreement 
The  Senate  recedes  to  the  House. 

TITLE  VIII— REVENUES,  TRADE,  AND  RELATED  PROGRAMS 

APPROPRIATIONS  FOR  IRS  ENFORCEMENT 

House  bill 

Section  11002  of  the  House  bill  provided  that,  for  purposes  of  rec- 
onciliation, in  order  to  provide  for  an  accurate  estimate  of  revenue 
raised  by  increased  appropriations  for  the  Internal  Revenue  Serv- 
ice, the  enacted  appropriations  measure  providing  funding  for  the 
IRS  for  fiscal  year  1987  would  include  specified  levels  of  funding 
for  the  functions  of  the  IRS.  Section  11002  further  provided  for  an 
increase  in  the  allocation  to  the  Senate  Committee  on  Appropria- 
tions pursuant  to  section  302(a)  of  the  Budget  Act  of  $300,000,000  in 
both  budget  authority  and  outlays  for  fiscal  year  1987. 

Senate  amendment 

Section  665  of  the  Senate  amendment  contained  a  similar  provi- 
sion, specifying  levels  of  funding  identical  to  those  in  the  House  bill 
which  would  be  included  in  the  conference  agreement  on  the  ap- 
propriations measure  providing  funding  for  the  IRS. 

Conference  agreement 
The  Senate  recedes  to  the  House  position. 

TITLES  VIII  AND  IX— REVENUES,  TRADE,  AND  RELATED 
PROGRAMS;  INCOME  SECURITY.  MEDICARE,  MEDICAID, 
AND  MATERIAL  AND  CHILD  HEALTH  PROGRAMS 

I.  Income  Security  Provisions 

1.  ELIMINATION  OF  5 -PERCENT  TRIGGER  FOR  COST-OF-LIVING  INCREASES 
(SECTION  10001  OF  THE  HOUSE  BILL) 

Present  law 

The  Social  Security  Act  provides  for  a  cost-of-living  adjustment 
(COLA)  for  benefits  under  the  Old-Age,  Survivors,  and  Disability 
Insurance  Program,  based  on  the  consumer  price  index  (CPI),  if  the 
CPI  increases  by  3.0  percent  or  more  during  a  specified  base  period 
(currently,  the  third  quarter  of  the  prior  year  through  the  third 
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quarter  of  the  current  year).  If  the  CPI  rises  by  less  than  3.0  per- 
cent during  the  base  period,  a  COLA  is  not  provided.  In  the  follow- 
ing year,  however,  the  COLA  is  based  on  the  accumulated  increase 
in  the  CPI  over  2  years. 

Several  other  automatic  increase  provisions  are  linked  to  the 
social  security  COLA,  and  are  triggered  only  if  the  social  security 
COLA  is  provided.  These  include  the  increase  in:  a)  the  maximum 
amount  of  earnings  taxable  under  FICA  and  SECA;  b)  the  amount 
of  earnings  exempt  from  the  retirement  test;  c)  the  Supplementary 
Medical  Insurance  (SMI)  beneficiary  premium;  d)  railroad  retire- 
ment, Supplemental  Security  Income  (SSI),  and  Veteran's  pension 
benefits;  and  e)  certain  eligibility  standards  for  medicaid,  food 
stamps,  housing  assistance,  and  Aid  to  Families  with  Dependent 
Children  (AFDC). 

House  bill 

Eliminates  the  3-percent  trigger  for  the  provision  of  the  social  se- 
curity COLA  effective  in  December  1986.  A  COLA  would  be  provid- 
ed in  any  year  in  which  there  has  been  a  measurable  increase  in 
the  CPI  during  the  specified  base  period.  This  would  have  the  effect 
of  assuring  that  the  other  automatic  increase  provisions  linked  to 
the  Social  Security  COLA  would  also  rise  in  any  year  in  which  the 
CPI  rises. 

Provides  technical  clarification  for  the  implementation  of  the 
SMI  "hold  harmless"  (mandated  by  the  Deficit  Reduction  Act  of 
1984)  to  assure  that  the  proceeds  from  rounding  social  security  ben- 
efit amounts  down  to  the  next  lower  dollar  accrue  to  the  OASDI 
trust  funds. 

Effective  date. — Date  of  enactment. 

Senate  amendment 

Similar  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

2.  DISINVESTMENT  OF  SOCIAL  SECURITY  TRUST  FUNDS 

Present  law 

The  Old-Age,  Survivors,  and  Disability  Insurance  (OASDI)  pro- 
gram is  financed  primarily  from  Social  Security  taxes  on  employ- 
ers, employees,  and  self-employed  persons.  Under  the  normalized 
tax  transfer  provisions  of  current  law,  the  Treasury  Department  is 
required  at  the  start  of  each  month  to  credit  the  trust  funds  with 
an  amount  equal  to  the  taxes  expected  to  be  received  during  the 
month.  The  Treasury  Department  is  also  required  to  invest  the 
assets  of  the  trust  funds.  Funds  must  be  invested  in  securities 
issued  (or  fully  guaranteed)  by  the  Federal  Government.  The  secu- 
rities issued  at  the  beginning  of  the  month  are  redeemed  as  neces- 
sary to  finance  benefit  payments.  Funds  not  needed  to  finance  cur- 
rent withdrawals  are  held  by  the  trust  funds  in  the  form  of  invest- 
ed assets. 

Governmental  securities  issued  to  the  trust  funds  are  subject  to 
the  statutory  limit  on  the  public  debt.  When  that  debt  limit  is 
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reached,  the  Treasury  Department  may  be  unable,  without  violat- 
ing the  limit,  to  meet  the  requirement  that  an  amount  equal  to  ex- 
pected payroll  tax  receipt  be  fully  invested  at  the  beginning  of  the 
month. 

In  a  situation  where  the  debt  limit  prevents  the  Treasury  De- 
partment from  utilizing  the  normal  investment  and  disinvestment 
procedures,  present  law  does  not  provide  specific  guidance  as  to  the 
alternative  procedures  to  be  followed.  On  several  occasions  in  1984 
and  1985  the  Treasury  responded  to  such  situations  by  disinvesting 
securities  held  by  the  trust  funds  that  it  would  not  have  been  nec- 
essary to  redeem  in  the  absence  of  the  debt  limit  constraint.  This 
procedure  allowed  the  Treasury  to  create  sufficient  borrowing  au- 
thority to  finance  current  withdrawals  without  exceeding  the  debt 
limit. 

In  such  circumstances,  the  trust  funds  may  be  placed  in  a  posi- 
tion where  they  will  earn  less  interest  than  would  be  the  case 
under  normal  investment  procedures.  In  addition,  the  redemption 
j  of  trust  fund  holdings  to  generate  cash  to  meet  benefit  obligations 
can  result  in  significant  changes  in  the  portfolio  of  investments 
held  by  the  funds — changes  which  would  not  occur  in  the  absence 
of  a  debt  limit  constraint.  Present  law  contains  no  mechanism  to 
restore  the  lost  interest  or  to  reconstitute  the  portfolio  of  the  trust 
funds. 

Present  law  imposes  on  the  Board  of  Trustees  the  duties  of: 
Holding  the  trust  funds; 

Meeting  and  reporting  to  the  Congress  at  least  once  a  year; 
Reporting  immediately  if  they  find  the  balance  in  a  trust 
fund  to  be  "unduly  small"; 

Recommending  improvements  to  better  coordinate  Social  Se- 
curity and  unemployment  compensation;  and 

Reviewing  and  recommending  changes  in  trust  fund  manage- 
ment policies. 

House  bill 

No  provision. 

Senate  amendment 

Establishes  rules  for  investment  and  disinvestment  of  the  Old- 
Age,  Survivors,  and  Disability  Insurance  (OASDI)  Trust  Funds 
during  periods  when  the  normal  borrowing  operations  of  the  Treas- 
ury Department  are  constrained  because  of  the  debt  limit: 

The  Treasury  Secretary  is  directed  to  redeem  securities  held 
by  the  trust  funds  that  absent  the  debt  ceiling  would  not  need 
to  be  redeemed  to  meet  the  program's  obligations  on  a  timely 
basis; 

The  amount  of  such  redemptions  cannot  be  greater  than  the 
amount  which  would  be  redeemed  under  normal  operating  con- 
ditions; and 

If  the  trust  funds  have  not  been  issued  securities  promptly 
because  of  debt  limit  constraints,  those  securities  must  be 
issued  as  room  develops  for  investment  within  the  debt  limit 
(but  only  to  the  extent  that  the  Treasury  Department  has  actu- 
ally received  the  Social  Security  taxes  giving  rise  to  those  un- 
invested amounts). 


270 


Provides  that,  after  the  normal  trust  fund  investment  and  disin- 
vestment procedures  have  been  affected  by  a  period  of  debt  limit 
constraint,  the  trust  funds  will  be  restored  fully  as  soon  as  the  debt 
limit  is  increased: 

There  is  appropriated  to  the  trust  funds  the  amount  of  any 
interest  that  would  have  been  earned,  but  was  not,  because  of 
the  impact  of  the  debt  limit; 

The  portfolio  of  the  trust  funds  is  to  be  reconstituted  by  the 
issuance  or  reissuance  of  securities  as  necessary  to  leave  the 
funds  with  the  same  holdings  they  would  have  had  but  for  the 
impact  of  the  debt  limit;  and 

A  special  Trustees'  Report  to  the  Congress  is  to  be  made  de- 
tailing trust  fund  operations  during  any  period  of  debt  limit 
constraint  and  describing  the  actions  taken  to  restore  the 
funds  after  the  end  of  that  period. 
Revises  and  clarifies  the  statutory  requirements  on  the  Board  of 
Trustees: 

The  Treasury  Secretary  is  required  to  report  monthly  to  the 
Board  of  Trustees  of  the  Social  Security  trust  funds  on  the 
status  of  the  funds,  and  is  required  to  notify  both  the  Board 
and  the  Congress  15  days  prior  to  the  date  on  which  he  ex- 
pects, because  of  the  debt  limit,  to  be  unable  fully  to  comply 
with  the  transfer  or  investment  requirements  of  the  Act; 

Funds  appropriated  or  deposited  in  the  Social  Security  trust 
funds  are  to  be  available  immediately  and  exclusively  for  trust 
fund  purposes; 

The  Board  of  Trustees  will  be  required  to  meet  twice,  rather 
than  once  each  year;  and 

The  duty  of  the  trustee  faithfully  to  execute  the  responsibil- 
ities imposed  on  them  by  the  Act  is  explicity  stated. 
Effective  July  1.  1990,  repeals  a  provision  enacted  in  1983  under 
which  the  OASDI  trust  funds  are  credited  on  the  first  day  of  each 
month  with  the  Social  Security  taxes  expected  to  be  collected 
during  the  month.  Instead,  the  funds  will  be  credited  on  a  daily 
basis  as  the  taxes  are  received. 
Effective  date. — Except  as  noted  above,  effective  on  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  AFDC  FOR  UNEMPLOYED  TWO-PARENT  FAMILIES  (SECTION  10101  OF 

THE  HOUSE  BILL) 

Present  law 

(a)  State  option. — States  have  the  option  to  provide  AFDC  to  fi- 
nancially eligible  two-parent  families  in  which  the  principal  earner 
is  "unemployed,"  defined  as  working  fewer  than  100  hours  per 
month. 

(b)  Eligibility. — For  eligibility,  the  law  requires  that  the  unem- 
ployed parent  have  worked  six  or  more  quarters  in  any  13-calendar 
quarter  period  ending  within  1  year  before  applying  for  AFDC-UP. 

Note.— States  without  AFDC-UP  programs  are:  Alabama, 
Alaska,  Arizona,  Arkansas,  Colorado,  Florida,  Georgia,  Idaho,  Indi- 
ana, Kentucky,  Louisiana,  Mississippi,  Nevada,  New  Hampshire, 
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New  Mexico,  North  Carolina,  North  Dakota,  Oklahoma,  South 
Dakota,  Tennessee,  Texas,  Utah,  Virginia  and  Wyoming.  The 
Virgin  Islands  and  Puerto  Rico  also  do  not  have  AFDC-UP. 

House  bill 

(a)  State  option, — Requires  all  State  AFDC  programs  to  offer  cov- 
erage to  financially  eligible  two-parent  families  in  which  the  princi- 
pal earner  is  "unemployed,"  defined  as  working  fewer  than  100 
hours  per  month. 

(b)  Eligibility. — Permits  States  to  substitute  for  4  quarters  of  the 
6  quarters  of  work,  fulltime  attendance  in  elementary  or  secondary 
school  or  full-time  participation  in  vocational  training,  but  sets  a 
life-time  limit  of  4  quarters  creditable  to  vocational  training. 

Effective  date. — January  1,  1988. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

4.  TARGETING  THE  USE  OF  THE  INCOME  AND  ELIGIBILITY  VERIFICATION 
SYSTEM  (SECTION  10102  OF  THE  HOUSE  BILL) 

Present  law 

Section  1137  of  the  Social  Security  Act  requires  that  States  estab- 
lish an  income  and  eligibility  verification  system  (IEVS)  for  certain 
public  assistance  programs.  Under  IEVS,  the  AFDC,  Medicaid,  un- 
employment compensation,  Food  Stamp  and  SSI  programs  must  re- 
quest and  make  use  of  IRS  unearned  income  information  and  quar- 
terly wage  information. 

The  Act  requires  that  the  use  of  such  information  be  targeted  to 
those  uses  which  are  most  likely  to  be  productive  in  identifying 
and  preventing  ineligibility  and  incorrect  payments. 

Current  regulations  require  that  information  be  requested  and 
verified  for  all  applicants  and  recipients  within  a  30-day  time 
period.  Action  can  be  delayed  on  up  to  20  percent  of  the  informa- 
tion items  when  collateral  verification  sources  must  be  contacted. 

House  bill 

Clarifies  that  the  system  is  to  be  targeted  to  those  uses  which  are 
likely  to  be  most  productive  by  adding  that  no  State  shall  be  re- 
quired to  use  information  obtained  through  the  system  to  verify 
the  eligibility  of  all  recipients. 

Report  language  calls  for  a  45-day  time  period  for  verification  of 
information  received. 
Effective  date. — On  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
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5.  ANNUAL  CALCULATION  OF  FEDERAL  PERCENTAGE  OF  AFDC  EXPENDI- 
TURES (SECTION  1013  OF  THE  HOUSE  BILL,  SECTION  652  OF  SENATE 
AMENDMENT) 

Present  law 

Prior  to  enactment  of  P.L.  99-272,  the  Federal  percentage  was 
calculated  between  October  1  and  November  1  of  each  even-num- 
bered year.  The  percentage  applied  to  the  two-year  period  begin- 
ning the  following  October.  P.L.  99-272  requires  an  annual  rather 
than  biennial  calculation  of  the  Federal  percentage  beginning  in 
FY  1987. 

The  shift  from  a  biennial  to  an  annual  calculation  of  the  Federal 
percentage  occurs  in  the  middle  of  the  two-year  cycle  and  results  in 
a  loss  of  funds  for  13  states  in  FY  1987. 

Note. — According  to  the  Department  of  Health  and  Human 
Services,  the  States  affected  are:  Arizona,  Florida,  Georgia,  Maine, 
Minnesota,  Missouri,  New  Hampshire,  North  Carolina,  Ohio, 
Rhode  Island,  South  Carolina,  South  Dakota  and  Virginia. 

House  bill 

For  FY  1987  only,  restores  the  biennial  calculation  of  the  Federal 
percentage  for  States  that  lost  funds  in  the  shift  to  an  annual  cal- 
culation. 

Effective  date—  October,  1986. 

Senate  amendment 

Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

6.  RETROACTIVE  MODIFICATION  OF  CHILD  SUPPORT  ARREARAGES 
(SECTION  651  OF  SENATE  AMENDMENT) 

Present  law 

In  most  States,  a  child  support  order  can  be  modified  only  pro- 
spectively; that  is,  the  terms  of  the  modification  do  not  take  effect 
until  after  the  date  on  which  it  becomes  final.  Thus,  only  future 
child  support  payments  would  be  affected.  However,  a  number  of 
States  permit  the  child  support  award  to  be  retroactively  modified. 
In  such  States,  the  court  (or  administrative  entity)  has  the  author- 
ity to  reduce  or  nullify  arrearages.  Further,  under  the  Uniform  Re- 
ciprocal Enforcement  of  Support  Act  (URESA),  in  interstate  cases, 
the  court  in  the  noncustodial  parent's  State  may  modify  the  child 
support  order  of  the  custodial  parent's  State  to  the  same  extent  the 
order  could  be  modified  in  the  State  that  issued  the  order. 

House  bill 

No  provision. 

Senate  amendment 

Adds  to  the  child  support  enforcement  program  established  by 
title  IVD  of  the  Social  Security  Act  a  new  requirement  which 
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States  must  meet  to  be  in  compliance  with  that  program.  To  meet 
this  new  requirement,  State  laws  relating  to  the  enforcement  of 
child  support  orders  must  prohibit  changes  in  those  orders  which 
are  effective  on  a  retroactive  basis.  If  the  noncustodial  parent's  cir- 
cumstances change  because  of  unemployment,  illness  or  another 
such  reason,  the  amendment  requires  notification  of  the  custodial 
parent  and  the  court  or  entity  which  issued  the  child  support  order 
of  this  changed  circumstances  and  his/her  intent  to  have  the  child 
support  order  modified.  No  modification  would  be  permitted  before 
the  date  of  this  notification. 
Effective  date. — On  enactment. 

Conference  agreement 

Under  the  conference  agreement,  the  House  recedes  to  the 
Senate  amendment,  with  an  amendment  which:  (1)  permits  either 
parent  to  apply  for  modification;  (2)  clarifieb  .he  notice  require- 
ments; and  (3)  makes  technical  changes. 

II.  Medicare  Provisions  (Part  A) 

1.  CHANGES  IN  THE  PART  A  DEDUCTIBLE  (SECTION  10201  OF  HOUSE 
BILL;  SECTION  603  OF  SENATE  AMENDMENT) 

Present  law 

Medicare's  inpatient  hospital  deductible  must,  be  law,  be  revised 
each  January.  The  deductible  is  revised  based  on  a  formula  which 
reflects  the  average  cost  of  a  day  of  hospital  care.  The  deductible 
was  $400  in  1985,  and  is  $492  in  1986.  The  Administration  esti- 
mates that  the  deductible  will  increase  to  $572  in  1987. 

The  deductible  is  used  in  computing  the  coinsurance  amount  for 
post-hospital  extended  care  services  and  in  computing  the  monthly 
part  A  premium. 

House  bill 

(a)  Inpatient  hospital  deductible  for  1987. — Sets  the  inpatient 
hospital  deductible  for  1987  at  $500. 

(b)  Inpatient  hospital  deductible  for  years  after  1987. — No  provi- 
sions; that  is,  current  law  would  prevail. 

Effective  date. — Applies  to  inpatient  hospital  services  furnished 
I  in  1987. 

,  Senate  amendment 

1     (a)  Inpatient  hospital  deductible  for  1987. — Sets  the  inpatient 
hospital  deductible  for  1987  at  $520. 

(b)  Inpatient  hospital  deductible  for  years  after  1987. — Sets  the  in- 
patient hospital  deductible  for  any  succeeding  year  at  an  amount 
equal  to  the  inpatient  hospital  deductible  for  the  preceding  calen- 
dar year,  changed  by  the  same  percentage  that  applies  to  PPS  pay- 
ment rates  and  adjusted  to  reflect  changes  in  real  case  mix.  Any 
amount  so  determined  which  is  not  a  multiple  of  $4.00  shall  be 

!  rounded  to  the  nearest  $4.00. 

Effective  date. — Applies  to  spells  of  illness  beginning  on  or  after 
January  1,  1987. 
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Conference  agreement 

(a)  Inpatient  hospital  deductible  for  1987. — The  conference  agree- 
ment includes  the  Senate  amendment  with  modifications  to  clarify 
current  law.  The  part  A  deductible  for  calendar  year  1987  will  be 
$520.  In  subsequent  years  the  part  A  deductible  will  be  adjusted  by 
the  applicable  percentage  increase  (as  defined  in  1886(b)(3)(B))  for 
hospital  payments  under  medicare  adjusted  to  reflect  changes  in 
real  case  mix.  The  part  A  deductible  would  continue  to  be  applied 
on  a  spell  of  illness  basis. 

Current  law  would  be  clarified  to  indicate  that  the  deductible  ap- 
plicable to  a  hospital  stay  which  falls  into  two  calendar  years 
would  be  the  deductible  in  effect  on,  the  first  day  of  the  hospitaliza- 
tion. Applicable  cost  sharing  under  part  A  would  continue  to  be 
determined  based  on  the  annual  deductible  in  effect  for  the  year  in 
which  the  cost  sharing  days  are  incurred.  Further,  the  conference 
agreement  requires  that  the  Secretary  of  Health  and  Human  Serv- 
ices published  within  30  days  after  enactment  the  new  deductible 
and  coinsurance  rates  for  calendar  year  1987. 

(b)  Inpatient  hospital  deductible  for  year  after  1987. — The  confer- 
ence agreement  includes  the  Senate  amendment. 

2.  APPLICABLE  PERCENTAGE  INCREASE  IN  PAYMENTS  FOR  INPATIENT 
HOSPITAL  SERVICES  (SECTION  10202  OF  HOUSE  BILL;  SECTION  601 
SENATE  AMENDMENT) 


Present  law 

(a-c)  Rate  of  Increase,  Conforming  Amendments,  and  Promulga- 
tion of  New  Rate.—The  Social  Security  Amendments  of  1938  (P.L. 
98-21)  authorized  the  Secretary  to  determine  the  rate  of  increase 
in  the  payment  rates  for  hospitals  included  in  the  prospective  pay- 
ment system  (PPS)  for  FY  1986  and  thereafter;  taking  into  account 
the  recommendations  of  the  Prospective  Payment  Assessment  Com- 
mission (ProPAC). 

HHS  issued  final  rules  on  September  3,  1985,  freezing  the  PPS 
payment  rates  for  FY  1986.  However,  these  rules  were  not  imple- 
mented because  of  the  enactment  of  emergency  extension  legisla- 
tion which  provided  that  the  FY  1986  PPS  rates  would  be  frozen  at 
FY  1985  levels  through  March  14,  1986. 

COBRA  continued  the  FY  1986  rate  freeze  until  April  30,  1986, 
and  provided  for  a  rate  of  increase  of  V2  of  1  percent  for  the  re- 
mainder of  the  Federal  fiscal  year  for  both  PPS  and  PPS-exempt 
hospitals.  In  addition,  for  FY  1987  and  FY  1988,  it  provided  that 
the  update  factor  may  not  exceed  the  rate  of  increase  in  the 
market  basket  idex. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(P.L.  99-177)  reduced  the  FY  1986  Medicare  payments  to  hospitals 
by  1  percent  beginning  March  1,  1986. 

In  proposed  rules  issued  June  3,  1986,  HHS  provided  for  an  in- 
crease of  0.5  percent  in  the  FY  1987  PPS  rates  and  in  the  target 
amounts  per  discharge  for  PPS-exempt  hospitals.  In  a  July  2,  1986, 
letter  to  HCFA,  ProPAC  recommended  a  2.2  percent  increase  in 
the  FY  1987  PPS  rates  if  capital  is  to  be  included  into  the  prospec- 
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tive  payment  system  or  a  1.9  percent  increase  without  capital,  a 
rate  of  increase  for  PPS-exempt  children's  hospitals  of  3.2  percent, 
and  a  rate  of  increase  for  other  PPS  exempt  hospitals  and  units  of 
I  3.5  percent. 

(d)  FY  1988  update  recommendations. — The  Prospective  Payment 
Assessment  Commission  is  required  to  issue  a  report  to  the  Secre- 
tary on  April  1  of  each  year  with  its  recommendations  on  ways  to 
update  and  improve  the  prospective  payment  system.  The  Secre- 
tary is  required  to  promulgate  proposed  PPS  regulations  not  later 
than  June  1  and  final  PPS  regulations  not  later  than  September  1. 

(e)  PPS-exempt  update. — HKS  has  argued  that  a  technical 
change  in  COBRA  prohibits  HHS  from  providing  separate  update 
factors  for  PPS  and  PPS-exempt  hospitals. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals. — P.L.  98-21  provided  for  additional  payments  to  PPS  hos- 
pitals for  "outliers" — cases  with  very  long  lengths  of  stay  or  ex- 
traordinarily high  costs  compared  to  most  patients  classified  in  the 
same  DRG.  The  law  requires  that  total  outlier  payments  to  all  PPS 
hospitals  be  not  less  than  5  percent  nor  more  than  6  percent  of  the 
total  estimated  Medicare  prospective  payments  based  on  the  DRG 
payment  rates  for  the  fiscal  year. 

COBRA  required  the  Secretary  to  report  to  Congress  no  later 
than  January  1,  1987,  on  the  impact  of  outlier  and  patient  transfer 
policies  on  rural  hospitals  (particularly  on  rural  hospitals  with 
fewer  than  100  beds). 

(g)  Computing  urban  and  rural  averages. — P.L.  98-21  provided 
that  PPS  hospitals  are  paid,  in  part,  on  the  basis  of  Federal  region- 
al and  national  standardized  amounts  per  discharge.  The  law  re- 
quires the  calculation  of  separate  urban  and  rural  standardized 
amounts  for  each  of  the  nine  census  regions  and  for  the  nation. 
These  standardized  amounts  represent  the  urban  or  rural  operat- 
ing cost  per  discharge  in  the  base  year  cost  data  (1981),  averaged 
across  all  hospitals  in  the  region  (or  nation)  and  updated  to  the 
year  of  payment.  In  this  calculation,  the  average  operating  cost  per 
discharge  for  each  hospital  is  treated  the  same  as  the  cost  per  dis- 
charge of  any  other  hospital,  regardless  of  how  many  Medicare  dis- 
charges the  hospital  had  during  the  base  year.  This  results  in 

!  amounts  that  represent  the  operating  cost  per  discharge  for  the  av- 
erage hospital  (rather  than  the  average  Medicare  discharge). 

(h)  Regional  referral  centers— PPS  hospitals  may  apply  for  desig- 
nation as  a  regional  referral  center.  In  order  to  qualify,  hospitals 
must  meet  criteria  based  on  bed  size  and  location,  or  criteria  based 
on  case-mix,  admission  volume,  or  patient  referrals.  Hospitals 
meeting  these  criteria  are  paid  prospective  payments  based  on  the 
applicable  urban  payment  rates,  rather  than  the  rural  rates,  and 
adjusted  by  the  hospital's  area  wage  index. 

Under  regulations,  once  a  hospital  has  achieved  referral  center 
status,  it  is  paid  at  the  applicable  urban  rate  for  a  3-year  period. 

House  bill 

(a)  Rate  of  increase. — Increases  the  FY  1987  payment  rates  for 
PPS  hospitals  and  PPS-exempt  hospitals  by  1.0  percent  and  in- 
creases the  FY  1988  payment  rate  by  the  market  basket  increase 
minus  2.0  percent. 
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(b)  Conforming  amendments. — Provides  for  conforming  amend- 
ments. 

(c)  Promulgation  of  new  rate. — Requires  the  Secretary  to  repub- 
lish in  the  Federal  Register  the  determination  of  the  percent  in- 
crease which  will  apply  for  FY  1987,  taking  into  account  the 
amendments  made  by  this  section. 

(d)  FY  1988  update  recommendations. — Requires  the  Secretary  to  I 
submit  a  report  to  Congress  by  April  1,  1987,  providing  a  docu- 
mented recommendation  on  what  the  Secretary  believes  the  update 
factor  should  be  for  FY  1988. 

(e)  PPS-exempt  update. — Provides  that  PPS-exempt  hospitals  and 
units  may  receive  a  separate  update  factor  from  PPS  hospitals. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community  ! 
hospitals — No  provision. 

(g)  Computing  urban  and  rural  averages. — No  provision. 

(h)  Regional  referral  centers. — Extends  the  3-year  period  granted 
for  regional  referral  centers  status  to  4  years.  After  the  4th  year, 
the  hospital  would  be  required  to  demonstrate,  that  it  continues  to 
meet  the  criteria.  See  also  item  7(b)  (section  10207  of  House  bill),  j 

Effective  date. — Applies  rate  of  increase  provision  to  hospital  cost 
reporting  periods  beginning  on  or  after  October  1,  1986.  For  the 
Federal  portion  of  the  PPS  payment  rates,  the  rate  of  increase  ap- 
plies to  discharges  occurring  on  or  after  October  1.  1986.  Conform- 
ing amendments  are  effective  upon  enactment.  The  promulgation 
of  new  rates  provision  requires  the  Secretary  to  republish  the  rate 
determination  in  the  Federal  Register  within  30  days  after  the  date 
of  enactment  of  this  Act  but  in  no  case  later  than  October  1,  1986, 
without  regard  to  the  provisions  of  chapter  5  (Administrative  Pro- 
cedures) of  title  5  (Government  Organization  and  Employees), 
United  States  Code. 

Senate  amendment 

(a)  Rate  of  increase.  — Increases  the  FY  1987  payment  rates  for 
PPS  hospitals  and  PPS  hospitals  by  1.3  percent.  The  marketbasket 
rate  of  increase  limitation  is  extended  to  payment  rates  for  FY 
1989. 

(b)  Conforming  amendments.— No  provision. 

(c)  Promulgation  of  new  rate.— No  provision. 

(d)  FY  1988  update  recommendations. — No  provision. 

(e)  PPS-exempt  update. — No  provision. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals. — Requires  the  total  amount  of  outlier  payments  for  sole  f 
community  hospitals  with  average  occupancies  of  50  beds  or  fewer,  5 
and  small  rural  hospitals  (defined  as  a  hospital  in  a  rural  area  with 
fewer  than  50  beds)  to  be  not  less  than  5  percent  nor  more  than  6 
percent  of  the  total  payments  based  on  DRG  prospective  payment 
rates  projected  or  estimated  to  be  made  to  such  hospitals  in  a  given 
year. 

Requires  the  Prospective  Payment  Assessment  Commission  to  in-  I 
elude  in  its  annual  report  an  analysis  of  the  appropriate  thresholds  • 
for  outliers. 

Requires  the  Secretary  to  report  to  Congress  no  later  than  Janu- 
ary 1,  1987,  on  the  impact  of  outlier  and  patient  transfer  policies 
on  sole  community  providers. 
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(g)  Computing  urban  and  rural  averages. — The  current  formula 
used  to  calculate  the  separate  average  standardized  payment 
amounts  for  urban  and  rural  hospitals  under  PPS  would  be 
changed  to  be  based  on  the  number  of  patients  discharged  rather 
than  the  number  of  hospitals.  This  would  result  in  amounts  that 
represent  the  operating  cost  per  discharge  for  the  average  patient 
as  opposed  to  the  average  hospital. 

(h)  Regional  referral  centers. — Hospitals  designated  as  regional 
referral  centers  as  of  the  date  of  enactment  shall  retain  that  desig- 
nation for  all  hospital  cost  reporting  periods  beginning  before  Octo- 
ber 1,  1989. 

Provides  that  to  be  classified  as  a  regional  referral  center,  a 
rural  hospital  must  (1)  have  a  case  mix  equal  to  or  greater  than 
the  median  case  mix  for  urban  hospitals  located  in  the  same  census 
region  or  the  Nation  (other  than  hospitals  with  approved  teaching 
programs);  (2)  have  5,000  or  more  discharges  a  year  (or  in  the  case 
of  a  rural  osteopathic  hospital,  meets  the  criterion  established  by 
the  Secretary  for  the  annual  number  of  discharges);  and  (3)  meet 
any  other  criteria  established  by  the  Secretary. 
j  |  Effective  date. — Applies  rate  of  increase  provision  for  PPS  hospi- 
tals to  discharges  occurring  on  or  after  October  1,  1986  (for  the 
Federal  portion  of  the  rate),  and  to  discharges  occurring  in  hospital 
cost  reporting  periods  beginning  on  or  after  October  1,  1986  (for  the 
hospital-specific  portion  of  the  rate).  The  rate  of  increase  provision 
for  PPS-exempt  hospitals  applies  to  hospital  cost  reporting  periods 
beginning  on  or  after  October  1,  1986.  The  outlier  payments  for 
small  rural  hospitals  and  sole  community  hospitals  provision 
(except  the  reports  required  from  ProPAC  or  the  Secretary)  apply 
to  discharges  occurring  after  September  30,  1986,  and  before  the 
first  October  1  that  is  more  than  270  days  after  the  date  on  which 
the  Secretary  submits  the  report  on  outliers  required  by  COBRA. 
The  computing  urban  and  rural  averages  provision  is  effective  for 
discharges  occurring  on  or  after  October  1,  1986.  Hospitals  which 
are  regional  referral  centers  on  the  date  of  enactment  shall  retain 

I  that  status  for  cost  reporting  periods  beginning  on  or  after  October 
:   1,  1986,  and  before  October  1,  1989. 

I I  Conference  agreement 

(a)  Rate  of  increase. — The  conference  agreement  includes  the 
Senate  amendment  with  modifications.  Effective  October  1,  1986, 

1  the  FY  1987  payment  rates  for  PPS  hospitals  and  PPS-exempt  hos- 
pitals will  be  increased  by  1.15  percent.  For  FY  1988  the  Secretary 
is  required  to  increase  the  payment  rates  for  PPS  hospitals  and 
PPS-exempt  hospitals  by  an  update  factor  equal  to  the  market 
basket  increase  (as  defined  in  Section  1886(b)(3)(B)  of  the  Social  Se- 
curity Act),  minus  2  percentage  points. 

\  The  Secretary  of  Health  and  Human  Services  will  be  required  to 
adjust  the  diagnosis-related  group  (DRG)  categories  and  recalibrate 
the  DRG  relative  weights  annually,  beginning  in  FY  1988,  to 

I  ensure  that  the  weights  reflect  the  use  of  new  technologies  and 
other  practice  patttern  changes  affecting  the  relative  use  of  hospi- 

I  tal  resources  among  DRG  categories. 

The  conference  agreement  requires  that  the  Secretary  publish 
the  June  1  proposed  FY  1988  medicare  prospective  payment  regula- 
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tion — providing  for  the  mandated  update  factor,  adjusting  the  diag- 
nosis-related group  (DRG)  categories,  recalibrating  the  DRG  rela- 
tive weights,  and  making  other  adjustments  as  appropriate  and 
within  the  scope  of  the  law.  The  final  regulation  would  be  pub- 
lished by  September  1,  1987,  for  implementation  October  1,  1987. 

(b)  Conforming  amendments. — The  conference  agreement  in- 
cludes the  House  provision. 

(c)  Promulgation  of  new  rate. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  requiring  promul- 
gation of  the  new  rates  no  later  than  30  days  after  enactment.  Pro- 
visions of  chapter  5  of  title  5  of  the  U.S.  Code  would  be  waived. 

(d)  FY  1988  update  recommendations. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment  to  require 
that  the  Secretary  provide  a  report  with  recommendations  on  the 
projected  PPS  and  PPS-exempt  update  factors  on  April  1,  1987  and 
annually  thereafter  on  March  1.  The  conference  agreement  re- 
quires that  the  Secretary,  for  the  FY  1988  update  factor  provide  a 
report  and  a  documented  recommendation  to  Congress  by  Arpil  1, 
1987,  on  what  the  Secretary  would  recommend  for  the  FY  1988 
update  factor.  Congress  will  review  this  report,  along  with  the 
report  of  the  Prospective  Payment  Assessment  Commission,  and 
make  a  determination  as  to  what,  if  any,  adjustments  should  be 
made  to  the  FY  1988  update  factor  (established  under  this  legisla- 
tion at  the  projected  rate  of  increase  in  the  hospital  market  basket 
index  minus  two  percentage  points).  The  Prospective  Payment  As- 
sessment Commission's  annual  report  submitted  to  the  Secretary 
as  required  in  Section  1886(e)(4)  would  be  due  annually  on  March  1, 
effective  with  the  1988  (FY  1989)  annual  report.  The  annual  pro- 
mulgation of  the  proposed  prospective  payment  regulations  cur- 
rently required  to  be  published  no  later  than  June  1  of  a  year 
would  be  moved  to  no  later  than  May  1,  beginning  with  the  1988 
(the  FY  1989)  update  factor.  The  purpose  of  requiring  submission  of 
the  report  on  March  1  of  a  year,  and  promulgation  of  the  proposed 
regulation  on  May  1  of  a  year,  is  to  allow  for  a  sixty  day  public 
comment  period. 

(e)  PPS-exempt  update. — The  conference  agreement  includes  the 
House  provision. 

(f)  Outlier  payments  for  small  rural  hospitals  and  sole  community 
hospitals. — The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification.  Effective  October  1,  1986,  a  separate 
urban  and  separate  rural  set-aside  factor  for  outliers  would  be  es- 
tablished. The  Federal  standardized  payment  amount  for  each  hos- 
pital group  (i.e.,  urban  hospitals  and  rural  hospitals)  would  be  re- 
duced by  the  amount  necessary  to  offset  the  projected  outlier  pay- 
ments to  that  group  in  the  forthcoming  fiscal  year.  For  fiscal  year 
1987  the  standardized  amount  will  be  reduced  by  5  percent  to  ac- 
count for  outlier  payments.  The  rural  standardized  payment 
amounts  will  be  increased  by  the  dollar  amount  difference  between 
the  5  percent  previous  reduction  and  the  estimated  rural  outlier 
payments  for  fiscal  year  1987  (most  recent  estimates  are  that  out- 
lier payments  to  rural  hospitals  will  account  for  3  percent  of  their 
total  payments).  The  urban  standardized  amounts  will  be  reduced 
by  an  equivalent  dollar  amount  so  as  to  result  in  the  same  level  of 
total  system  payments.  The  outlier  thresholds  and  standards  used 
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for  making  additional  payments  shall  be  the  same  as  those  in 
effect  on  October  1,  1986.  The  conferees  expect  that  the  outlier  ad- 
justments will  continue  to  be  made  as  the  last  adjustment  to  the 
standardized  payment  amounts  (following  the  budget  neutral 
restandardization  required  by  section  9104  of  P.L.  99-272). 

In  addition  the  conference  agreement  extends  for  two  years  the 
provision  of  section  1886(d)(5)(C)(ii)  of  the  Social  Security  Act  which 
provides  for  an  additional  payment  to  sole  community  hospitals 
that  experience  a  5%  decrease  in  volume. 

(g)  Computing  urban  and  rural  averages. — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification  to  make 
the  effective  date  October  1,  1987. 

(h)  Regional  referral  centers. — The  conference  agreement  includes 
the  Senate  amendment  with  a  modification.  The  Secretary  is  re- 
quired to  extend  the  current  3-year  period  of  regional  referral 
center  designation  for  3  additional  years  for  hospitals  so  designated 
on  the  date  of  enactment.  The  provision  is  further  amended  to  re- 
quire that  in  establishing  the  discharge  threshold  for  eligibility  for 
regional  referral  center  status  that  the  threshold  be  the  lesser  of 
5,000  discharges  or  the  median  number  of  discharges  in  urban  hos- 
pitals in  the  region  in  which  the  hospital  is  located. 

In  addition  the  conference  agreement  requires  the  Secretary  to 
conduct  a  secondary  rural  referral  center  demonstration  at  Lake 
Region  Hospital  and  Nursing  Home  in  Fergus  Falls,  Minnesota. 
- 

j  3.  LIMITATION  ON  PAYMENTS  FOR  CAPITAL-RELATED  COSTS  FOR  INPA- 
TIENT HOSPITAL  SERVICES  OF  DRG  HOSPITAL  UNDER  MEDICARE  (SEC- 
TION 10203  OF  HOUSE  BILL;  SECTION  602  OF  SENATE  AMENDMENT) 

i 

Present  law 

The  Social  Security  Amendments  of  1983  (P.L.  98-21)  established 
a  prospective  payment  system  (PPS)  for  making  payments  on  a  per 
i  discharge  basis  to  hospitals  for  the  operating  costs  of  inpatient 
services  provided  to  Medicare  beneficiaries.  Hospital  capital-related 
costs  for  inpatient  services  (including  depreciation,  leases  and  rent- 
als, interest,  and  a  return  on  equity  for  proprietary  hospitals)  are 
excluded  from  the  definition  of  operating  cost  for  PPS  and  are  re- 
imbursed on  a  reasonable  cost  basis.  This  exclusion  from  the  oper- 
ating costs  was  to  expire  on  October  1,  1986,  but  was  extended  until 
October  1,  1987,  by  the  Urgent  Supplemental  Appropriations  Act 
(P.L.  99-349). 

Current  law  provides  that  if  Congress  did  not  enact  legislation  by 
October  1,  1987,  to  include  capital-related  costs  under  PPS,  Medi- 
care payment  for  capital  costs  would  be  prohibited  unless  a  State 
has  a  capital  expenditure  review  agreement  with  the  Secretary 
(under  section  1122  of  the  Social  Security  Act)  and  the  State  has 
recommended  approval  of  the  specific  capital  expenditure. 

House  bill 

(a)  Payment  limitation. — Requires  the  Secretary  to  cap  the  aggre- 
gate amount  of  PPS  hospital  capital-related  payments.  The  cap  for 
FY  1987  shall  be  the  aggregate  amount  of  hospital  capital  pay- 
ments in  1986  as  estimated  by  the  Secretary  plus  10  percent;  for 
FY  1988  will  be  limited  to  the  aggregate  amount  of  hospital  capital 
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payments  in  FY  1986  plus  20  percent;  and  for  FY  1989  will  be  lim- 
ited to  the  aggregate  amount  of  hospital  capital  payments  in  FY 
1986  plus  30  percent.  The  FY  1986  base  and  the  allowable  costs  re- 
imbursed will  be  adjusted  to  reflect  the  phasing-out  of  payments 
for  return  on  equity  capital. 

The  Secretary  would  be  permitted  to  adjust  the  FY  1986  base  in 
each  of  the  following  fiscal  years  based  on  the  most  recent  avail- 
able data. 

(b)  Publication  of  capital  reduction  percentage. — If  the  Secretary 
determines  the  target  limits  will  be  exceeded,  the  Secretary  would 
be  required  to  determine  and  publish  the  appropriate  capital  reduc- 
tion percentage  for  each  fiscal  year  required  to  maintain  payments 
within  the  limit.  The  percent  would  be  based  upon  the  best  avail- 
able information  before  the  beginning  of  the  fiscal  year  involved. 

Requires  the  Secretary  to  publish  in  the  Federal  Register,  no 
later  than  30  days  after  the  date  of  the  enactment  of  this  Act  or,  if 
earlier,  by  October  1,  1986,  the  capital  reduction  percentage  for  FY 
1987.  In  promulgating  the  percentage  for  FY  1987,  the  provisions  of 
chapter  5  (Administrative  Procedures)  of  title  5  (Government  Orga- 
nization and  Employees),  United  States  Code,  and  of  chapter  35 
(Programs  for  Older  Americans)  of  title  41  (Public  Contracts), 
United  States  Code,  shall  not  apply. 

(c)  No  administrative  or  judicial  review. — Prohibits  administra- 
tive or  judicial  review  of  the  capital  reduction  percentage. 

(d)  Interim  and  final  payments. — Interim  and  final  payments 
would  be  based  on  the  percentage  determined  by  the  Secretary  for 
portions  of  cost  reporting  periods  occurring  during  the  fiscal  year. 

(e)  Sole  community  hospitals. — No  provision. 

Effective  date. — Applies  to  payments  for  capital-related  costs  at- 
tributable to  portions  of  cost  reporting  periods  occurring  on  or  after 
October  1,  1986. 

Senate  amendment 

(a)  Payment  limitation. — Requires  the  Secretary  to  reduce  the 
amounts  for  capital-related  payments  to  PPS  hospitals  otherwise 
determined  to  be  reasonable  under  current  law,  by  3  percent  for 
cost  reporting  period  beginning  on  or  after  October  1,  1986,  and 
before  October  1,  1987;  by  5  percent  for  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1987,  and  before  October  1,  1988;  and 
by  6  percent  for  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1988,  and  before  October  1,  1989. 

(b)  Publication  of  capital  reduction  percentage. — No  provision. 

(c)  No  administrative  or  judicial  review. — No  provision. 

(d)  Interim  and  final  payments. — No  provision. 

(e)  Sole  community  hospitals. — Does  not  apply  to  the  capital-relat- 
ed costs  of  sole  community  hospitals. 

Effective  date. — Cost  reporting  periods  beginning  on  or  after  Oc- 
tober 1,  1986,  and  before  October  1,  1989. 

Conference  agreement 

(a)  Payment  limitation. — The  conference  agreement  includes  the 
Senate  amendment  with  modifications.  The  Secretary  is  required  to 
reduce  the  amounts  for  capital-related  payments  to  PPS  hospitals 
otherwise  determined  to  be  reasonable  under  current  law,  by  3.5 
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;  percent  for  portions  of  cost-reporting  periods  occurring  in  FY  1987; 
by  7  percent  for  FY  1988;  and  by  10  percent  for  FY  1989.  The  con- 
ferees expect  that  all  capital  costs  (including  return  on  equity  pay- 
ments and  funded  depreciation  offsets)  will  be  included  in  the  base 
for  calculating  the  payment  reductions.  The  conferees  anticipate 
that  the  reductions  will  be  implemented  on  a  pro  rata  monthly 
basis. 

It  is  the  intent  of  the  conferees  that  the  Congress  reconsider  the 
I  issue  of  payment  for  capital-related  costs  to  hospitals  under  medi- 
care in  the  forthcoming  year.  The  conferees  anticipate  that,  during 
this  period,  the  Congress  will  develop  a  legislative  proposal  to  in- 
corporate capital  payments  under  medicare  into  the  prospective 
payment  system.  The  conferees  intend  that  this  proposal  will  contin- 
ue cost-related  reimbursement  for  capital-related  financial  obliga- 
tions, or  enforceable  agreements  entered  into,  in  the  past  by  hospi- 
tals. The  Conferees  expressly  indicate  that  at  this  time  there  be  no 
specific  date  as  to  when  a  capital-related  cost  would  be  considered 
"obligated"  for  purposes  of  a  "grandfather"  clause. 

If  the  Congress  does  not  exercise  its  prerogative  to  legislate  on 
this  matter,  the  conference  agreement  recognizes  that  the  Secre- 
tary has  the  authority,  beginning  in  FY  1988,  to  incorporate  cap- 
ital-related costs  into  the  prospective  payment  system.  In  promul- 
gating any  regulations  which  would  incorporate  capital  payments 
S  into  the  prospective  payment  system,  the  Secretary  shall  ensure 
that  the  medicare  total  aggregate  payments  for  capital  under  the 
new  prospective  payment  system  shall  be  neither  more  nor  less 
than  the  payments  that  would  otherwise  have  been  provided  under 
this  section  (i.e.  be  "budget  neutral").  The  Secretary  is  prohibited, 
between  September  1,  1986  and  September  1,  1987,  from  promulgat- 
ing final  regulations  that  change  the  methodolgy  for  computing  the 
amount  of  payment  for  capital-related  costs  under  title  XVIII  of  the 
Social  Security  Act. 

Further,  the  conference  agreement  provides  a  technical  amend- 
ment to  clarify  that  if  the  Secretary  chooses  not  to  incorporate  cap- 
ital into  the  prospective  payment  system,  cost  reimbursement 
would  continue  for  capital-related  costs,  subject  to  the  limitations 
in  the  conference  agreement. 

(b)  Publication  of  capital  reduction  percentage. — The  conference 
agreement  does  not  include  the  House  provision. 

(c)  Administrative  or  judicial  review. — The  conference  agreement 
does  not  include  the  House  provision. 

(d)  Interim  and  final  payments. — The  conference  agreement  does 
not  include  the  House  provision. 

(e)  Sole  community  hospitals. — The  conference  agreement  in- 
i  eludes  the  Senate  amendment  exempting,  for  three  years,  sole  com- 
munity providers  from  capital-related  payment  reductions  and  fur- 
ther would  exempt,  for  three  years,  sole-community  providers  from 

j  a  prospective  payment  system  for  capital  if  provided  by  the  Secre- 
tary under  regulations. 
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4.  COVERAGE  OF  HOSPITALS  IN  PUERTO  RICO  UNDER  DRG  PROSPECTIVE 
PAYMENT  SYSTEM  (SECTION  10204  OF  HOUSE  BILL) 

Present  law 

Hospitals  outside  the  50  States  and  the  District  of  Coiumbia  are 
excluded  by  law  from  the  prospective  payment  system  (PPS)  and 
are  paid  on  the  basis  of  reasonable  costs,  subject  to  the  TEFRA 
rate  of  increase  limits. 

The  Secretary  is  required  to  report  on  methods  of  making  pay- 
ments to  hospitals  in  the  territories,  including  Puerto  Rico,  under  a 
prospective  payment  system  by  April  1,  1984.  The  report  has  not 
yet  been  submitted. 

House  bill 

(a)  In  general—Requires  the  Secretary  to  include  eligible  Puerto 
Rico  hospitals  in  PPS.  A  hospital  would  be  included  in  PPS  if  it  is 
located  in  Puerto  Rico  and  otherwise  would  be  a  PPS  hospital  if  it 
were  located  in  one  of  the  50  States. 

(b)  Payment  rate. — Establishes  payment  amounts  based  on  the 
sum  of:  (1)  75  percent  of  the  Puerto  Rico  adjusted  standardized  pay- 
ment amount;  and  (2)  25  percent  of  the  national  adjusted  standard- 
ized payment  amount. 

(c)  Base  used  to  establish  Puerto  Rico  amount.  —Requires  the  Sec- 
retary to  determine  each  hospital's  target  amount  per  discharge 
(under  section  223)  for  hospital  cost  reporting  periods  beginning  in 
FY  1986. 

(d)  Updating  the  base. — Requires  the  Secretary  to  increase  the 
hospital's  target  amount  per  discharge  by  the  applicable  percent- 
age increase  for  FY  1987. 

(e)  Standardizing  the  amount. — Requires  the  Secretary  to  stand- 
ardize this  amount  by:  (1)  excluding  an  estimate  of  indirect  medical 
education  costs;  (2)  adjusting  for  variations  in  the  Puerto  Rico  aver- 
age hospital  wage  level;  and  (3)  adjusting  for  variations  in  case  mix 
among  hospitals. 

(f)  Urban  and  rural  hospitals. — Requires  the  Secretary  to  calcu- 
late an  average  standardized  amount  for  urban  and  for  rural  hospi- 
tals. 

(g)  Additional  reductions.  —Requires  the  Secretary  to  reduce  the 
Puerto  Rico  standardized  amounts  by  a  proportion  equal  to  the  pro- 
portion (estimated  by  the  Secretary)  that  outlier  payments  and  dis- 
proportionate share  payments  represent  of  total  Puerto  Rico  pay- 
ments. 

(h)  Puerto  Rico  prospective  payment  rate. — Requires  the  Secretary 
to  establish  Puerto  Rico  urban  and  rural  prospective  payment  rates 
for  discharges  within  a  DRG,  equal  to  the  urban  or  rural  average 
standardized  amount,  with  the  additional  reductions,  multiplied  by 
the  weighting  factor  for  that  diagnosis  related  group. 

(i)  Area  wage  adjustment. — Requires  the  Secretary  to  adjust  the 
proportion  (as  estimated  by  the  Secretary  from  time  to  time)  of  hos- 
pital costs  attributable  to  wages  and  wage-related  costs  for  area  dif- 
ferences in  hospitals  wage  levels  by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  wage  level  in  the  geographic  area 
of  the  hospital  compared  to  the  Puerto  Rican  average  hospital 
wage  level. 
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(j)  FY  1988  and  beyond—  Requires  the  Secretary,  for  each  hospi- 
tal discharge  after  FY  1987,  to  compute  the  Puerto  Rico  adjusted 
DRG  prospective  payment  rate  by:  (1)  using  the  hospital's  respec- 
tive urban  or  rural  average  standardized  amount  as  computed  (in 
(f)  above)  for  the  previous  fiscal  year;  (2)  increasing  this  amount  by 
the  applicable  percentage  increase;  and  (3)  by  carrying  out  the 
steps  described  in  (e)  through  (i)  above. 

j  (k)  National  adjusted  standardized  payment  amount. — Requires 
the  Secretary  to  determine  the  average  of  the  national  adjusted 
standardized  payment  amounts  for  urban  and  for  rural  hospitals. 

(I)  Additional  payments.— Provides  for  payment  to  Puerto  Rico 
PPS  hospitals  in  the  same  manner  and  to  the  same  extent  as  they 
apply  to  other  PPS  hospitals  for  the  following:  outlier  payments 
(except  that  the  total  amount  of  outlier  payments  to  Puerto  Rico 
j  hospitals  may  not  be  less  than  5  percent  nor  more  than  6  percent 
j  of  the  total  payments  projected  or  estimated  to  be  made  for  Puerto 
Rico  hospitals  for  discharges  in  that  year),  payments  for  indirect 
I  medical  education  costs  (expect  that  the  calculation  would  conform 
|  to  Puerto  Rico's  payment  methodology),  exceptions  and  adjust- 
ments, payments  for  costs  of  certified  registered  nurse  anesthetists, 
and  disproportionate  share  payments  (except  that  the  calculation 
would  conform  to  Puerto  Rico's  payment  methodology). 

(m)  Conforming  amendments. — Provides  for  conforming  amend- 
ments. 

(n)  No  res tandardiza tion  of  national  levels  to  reflect  inclusion  of 
Puerto  Rico. — Prohibits  the  Secretary  from  restandardizing  or  oth- 
erwise adjusting  the  national  DRG  prospective  payment  rates  to 
take  into  account  Puerto  Rico's  inclusion  into  the  prospective  pay- 
i  ment  system. 

Effective  date. — Applies  to  cost  reporting  periods  beginning  on  or 
after  October  1,  1986.  The  Secretary  is  required  to  issue  regulations 
no  later  than  October  1,  1986,  to  implement  such  amendments 
without  regard  to  the  provisions  of  chapter  5  (Administrative  Pro- 
cedures) of  title  5  (Government  Organization  and  Employees), 
United  States  Code. 

Senate  amendment 


|    No  provision. 
Conference  agreement 

(a)  In  general. — The  conference  agreement  includes  the  House 
provision  with  a  modification  to  include  eligible  Puerto  Rico  hospi- 
tals into  the  medicare  prospective  payment  system  effective  for  dis- 

J  charges  occurring  on  or  after  October  1,  1987. 

(b)  Payment  rate. — The  conference  agreement  includes  the  House 
I  provision  with  technical  corrections. 

(c)  Base  used  to  establish  Puerto  Rico  amount. — The  conference 
i  agreement  includes  the  House  provision  with  a  modification 
1  moving  the  effective  date  to  October  1,  1987. 

(d)  Updating  the  base. — The  conference  agreement  includes  the 
House  provision  with  a  modification  to  move  the  effective  date  for- 
ward by  one  year  and  to  make  other  technical  amendments. 

(e)  Standardizing  the  amount. — The  conference  agreement  in- 
cludes the  House  provision  with  technical  amendments. 
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(f)  Urban  and  rural  hospitals. — The  conference  agreement  in- 
cludes the  House  provision  with  a  modification  to  require  urban 
and  rural  standardized  amounts  to  be  discharge  weighted  (as  op- 
posed to  hospital  weighted). 

(g)  Additional  reductions. — The  conference  agreement  includes 
the  House  provision  with  technical  clarifications. 

(h)  Puerto  Rico  prospective  payment  rate. — The  conference  agree- 
ment includes  the  House  provision  with  technical  clarifications. 

(i)  Area  wage  adjustment — The  conference  agreement  includes 
the  House  provision  with  technical  amendments. 

(j)  FY  1988  and  beyond.— The  conference  agreement  includes  the 
House  provision. 

(k)  National  adjusted  standardized  payment  amount. — The  con- 
ference agreement  includes  the  House  provision  with  a  modifica- 
tion to  require  urban  and  rural  standardized  amounts  to  be  dis- 
charge weighted  (as  opposed  to  hospital  weighted). 

(I)  Additional  payments.~The  conference  agreement  includes  the 
House  provision  with  a  modification  to  reduce  the  Federal  stand- 
ardized payment  amount  for  Puerto  Rico  (i.e.,  separately  for  urban 
hospitals  and  for  rural  hospitals)  by  the  amount  necessary  to  offset 
the  projected  outlier  payments  to  each  subgroup  of  hospitals  in 
Puerto  Rico  in  the  forthcoming  fiscal  year. 

(m)  Conforming  amendments. — The  conference  agreement  in- 
cludes the  House  provision. 

(n)  No  restandardization  of  national  levels  to  reflect  inclusion  of 
Puerto  Rico. — The  conference  agreement  includes  the  House  provi- 
sion with  a  modification  to  require  that  the  Secretary  reduce  the 
national  and  regional  standardized  payment  amounts  by  the  pro- 
portion necessary  to  assure  that  aggregate  payments  to  PPS  hospi- 
tals (including  hospitals  in  Puerto  Rico)  in  FY  1988  are  neither 
greater  nor  less  than  the  aggregate  payments  that  would  have 
been  made  to  such  hospitals  under  prior  law  (i.e.,  this  section  must 
be  "budget  neutral"). 

5.  IMPROVING  QUALITY  OF  CARE  WITH  RESPECT  TO  PART  A  SERVICES 
(SECTION  10205  OF  HOUSE  BILL;  SECTIONS  604  AND  614  OF  SENATE 
AMENDMENT) 

Present  law 

(a)  Refinement  of  Prospective  Payment  System. — Under  Medi- 
care's prospective  payment  system  (PPS)  hospitals  are  paid  a  prede- 
termined rate  based  on  a  patient's  diagnosis-related  group  (DRG) 
classification.  The  patient  is  classified  into  one  of  468  DRGs  based 
on  his  or  her  primary  diagnosis,  secondary  diagnosis,  primary  pro- 
cedure, age,  and  discharge  status.  Payment  rates  for  each  DRG  re- 
flect the  average  cost  of  providing  care  to  patients  classified  in  the 
DRG, 

(b)  Requiring  Notice  of  Hospital  Discharge  Rights, — On  February 
24,  1986,  the  Secretary  instructed  hospitals  to  provide  Medicare  in- 
patients with  a  notice  explaining  hospital  discharge  procedures 
under  PPS  and  patients'  rights  to  appeal  discharge  decisions.  There 
is  no  statutory  requirement  that  a  statement  of  patient  rights  be 
distributed. 
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(c)  Requiring  Hospitals  to  Provide  Discharge  Planning  Process. — 
By  regulation,  hospitals  participating  in  Medicare  must  have  a  dis- 
charge planning  program  to  facilitate  the  provision  of  follow-up 
care. 

(d)  Review  of  Standards  for  Medicare  Conditions  of  Participation 
for  Assuring  Quality  of  Inpatient  Hospital  Services. — For  a  hospital 
to  be  eligible  for  Medicare  reimbursement,  the  hospital  must  be  in 
compliance  with  Medicare's  conditions  of  participation  for  hospitals 
as  set  forth  in  subchapter  B  of  title  42  of  the  Code  of  Federal  Regu- 
lations or  must  be  accredited  by  a  national  accreditation  body,  such 
as  the  Joint  Commission  on  Accreditation  of  Hospitals. 

(e)  Study  of  Payment  for  Administratively  Necessary  Days. — 
Under  Medicare's  prospective  payment  system  (PPS)  hospitals  are 
paid  a  predetermined  rate  based  on  a  patient's  diagnosis-related 

\  group  (DRG)  classification.  The  patient  is  classified  into  one  of  468 
DRGs  based  on  his  or  her  primary  diagnosis,  secondary  diagnosis, 
primary  procedure,  age,  and  discharge  status.  Payment  rates  for 
each  DRG  reflect  the  average  cost  of  providing  care  to  patients 
classified  in  the  DRG.  No  special  provision  is  made  for  separate 
payment  for  "administratively  necessary  days."  An  administrative- 

!  ly  necessary  day  is  a  day  of  continued  inpatient  hospital  stay  neces- 
sitated by  delays  in  obtaining  placement  of  a  patient  in  a  skilled 
nursing  facility. 

(f)  Continuing  Waiver  of  Liability  or  SNFs,  Home  Health  Agen- 
cies, and  Hospice  Programs. — Under  waiver  of  liability,  payment 
may  be  made  for  services  which  are  not  covered  because  they  were 
not  reasonable  and  necessary  or  were  for  custodial  care  if  neither 
the  beneficiary  nor  the  provider  knew  or  could  reasonably  have 
been  expected  to  know  that  the  services  were  not  covered  for  these 
reasons.  By  regulation,  a  home  health  agency  is  presumed  to  meet 
this  test  if  its  denial  rate  on  claims  for  services  is  2.5  percent  or 

i  less.  A  SNF  is  presumed  to  meet  the  test  if  its  denial  rate  is  5.0 
percent  or  less.  Hospice  providers  are  not  eligible  for  a  favorable 
presumption. 

Final  regulations  published  February  21,  1986,  eliminated  the  fa- 
vorable presumption  of  the  waiver  of  liability.  Payment  for  noncov- 
ered  services  would  have  continued  on  a  case-by-case  basis.  Howev- 
!  er,  COBRA  maintained  the  favorable  presumption  criteria  for 
|  SNFs  and  home  health  agencies.  As  a  result  of  the  law,  the  favor- 
able presumption  will  be  continued  until  October  7,  1988,  for  SNF 
services.  The  favorable  presumption  for  home  health  services  will 
be  continued  until  12  months  after  claims  processing  for  home 
health  agencies  has  been  consolidated  under  10  regional  interme- 
diaries. 

(g)  Extension  of  Waiver  of  Liability  Provisions  to  Certain  Cover- 
age Denials  for  Home  Health  Services.—  Beneficiaries  who  are 

i  homebound  and  require  skilled  nursing  services  on  an  intermittent 
|  basis  or  physical,  occupational,  or  speech  therapy  are  eligible  for 
|  home  health  services.  Program  guidelines  provide  fiscal  interme- 
diaries and  home  health  agencies  with  information  and  guidance 
I  about  coverage  determinations  for  patients  who  are  "homebound" 
I  or  whether  skilled  nursing  and  home  health  aide  services  are 
"intermittent."  The  current  waiver  of  liability  protection  does  not 
apply  to  noncovered  home  health  services  if  the  reason  for  the 
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denial  is  because  the  patient  was  determined  not  to  be  confined  to 
his  home  or  not  to  need  skilled  nursing  care  on  other  than  an 
intermittent  basis.  Denials  of  these  kinds  are  often  referred  to  as 
technical  denials. 

(h)  Development  of  Uniform  Needs  Assessment  Instrument. — 
There  is  no  comparable  requirement  in  current  law. 

(i)  Expedited  Review  by  Fiscal  Intermediaries. — Claims  for  skilled 
nursing  facility,  home  health  services,  and  hospice  care  services 
generally  are  reviewed  on  a  retrospective  basis  after  the  services 
are  provided.  Standards  for  timeliness  in  claims  submission  and 
review  are  not  provided  in  present  law. 

(j)  Including  in  Annual  Reports  on  Prospective  Payment  System 
Information  on  Quality  of  Post-Hospital  Care. — The  Secretary  is  re- 
quired to  report  on  the  impact  of  the  prospective  payment  method- 
ology for  inpatient  hospital  services,  due  annually  at  the  end  of 
each  year  for  1984  through  1987. 

(k)  Prior  Authorization  Demonstration  Project. — Medicare  fiscal 
intermediaries  have  responsibility  for  deciding  whether  payment 
will  be  made  for  services  provided  by  home  health  agencies  and 
SNFs.  Generally,  these  payment  decisions  are  made  on  a  retrospec- 
tive basis  after  services  are  provided. 

House  bill 

(a)  Refinement  of  prospective  payment  system. — 

(V  Development  of  legislative  proposal. — Requires  the  Secre- 
tary to  submit  to  Congress  a  specific  legislative  proposal  to  im- 
prove the  classification  and  payment  system  under  PPS  (in- 
cluding the  system  for  payment  of  outliers)  in  order  to  assure 
that  the  amount  of  payment  per  discharge  approximates  the 
cost  of  medically  necessary  care  provided  in  an  efficient 
manner  for  individual  patients  or  classes  of  patients  with  simi- 
lar conditions. 

(2)  Accounting  for  severity  of  illness. — Requires  the  Secretary,  in 
developing  the  proposal,  to  account  for  variations  in  severity  of  ill- 
ness and  case  complexity  which  are  not  adequately  accounted  for 
by  the  current  classification  and  payment  system. 

(3)  Deadline. — Requires  the  proposal  be  submitted  to  Con- 
gress by  no  later  than  2  years  after  the  date  of  enactment. 
Effective  date  -  -Enactment 

(b)  Requiring  notice  of  hospital  discharge  rights. — Requires  hospi- 
tals to  provide  to  each  beneficiary  (or  to  a  legally  responsible 
person  acting  on  the  beneficiary's  behalf),  at  or  about  the  time  of 
the  beneficiary's  admission  as  an  inpatient,  a  written  statement 
which  explains  (1)  the  beneficiary's  rights  to  Medicare  benefits  for 
inpatient  hospital  services  and  for  post-hospital  services,  (2)  the  cir- 
cumstances under  which  the  beneficiary  will  and  will  not  be  liable 
for  charges  for  a  continued  hospital  stay,  (3)  the  beneficiary's  right 
to  appeal  denials  of  benefits  for  continued  inpatient  hospital  serv- 
ices, including  the  practical  steps  to  initiate  such  an  appeal,  and  (4) 
the  beneficiary's  liability  for  payment  for  services  if  such  a  denial 
of  benefits  is  upheld  on  appeal,  and  which  provides  any  additional 
information  as  the  Secretary  may  specify. 

Effective  date. — Requires  the  Secretary  to  first  prescribe  the  lan- 
guage no  later  than  6  months  after  the  date  of  enactment.  Applies 
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to  admissions  to  hospitals  occurring  on  such  date  as  the  Secretary 
shall  provide,  but  no  later  than  60  days  after  the  date  such  lan- 
guage is  first  prescribed. 

(c)  Requiring  hospitals  to  provide  discharge  planning  process. — 

(1)  Requirement  as  a  condition  of  participation. — Requires 
hospitals  as  a  condition  of  participation  for  Medicare  to  have  a 
discharge  planning  process. 

(2)  Discharge  planning  process  defined. — Considers  a  dis- 
charge planning  process  sufficient  if  it  is  applicable  to  services 
furnished  by  the  hospital  to  Medicare  beneficiaries  and  if  it 
meets  the  guidelines  and  standards  established  by  the  Secre- 
tary. 

Requires  the  Secretary  to  develop  these  guidelines  and  standards 
in  order  to  ensure  a  timely  and  smooth  transition  to  the  most  ap- 
propriate type  of  setting  for  post-hospital  or  rehabilitative  care. 
These  guidelines  and  standards  must  include  the  following:  (a)  the 
hospital  must  identify,  at  an  early  stage  of  hospitalization,  those 
patients  who  are  likely  to  suffer  adverse  health  consequences  upon 
discharge  in  the  absence  of  adequate  discharge  planning;  (b)  the 
hospital  must  provide  a  discharge  planning  evaluation  for  the  iden- 
tified patients  and  for  other  patients  upon  the  request  of  the  pa- 
tient, patient's  representative,  or  patient's  physician;  (c)  any  dis- 
charge planning  evaluation  must  be  made  on  a  timely  basis  to 
ensure  that  appropriate  arrangements  for  post-hospital  care  will  be 
made  before  discharge  and  to  avoid  unnecessary  delays  in  dis- 
charge; (d)  a  discharge  planning  evaluation  must  include  an  eval- 
uation of  a  patient's  likely  need  for  appropriate  post-hospital  serv- 
ices and  the  availability  of  those  services;  (e)  the  discharge  plan- 
ning evaluation  must  be  included  in  the  patient's  medical  record 
for  use  in  establishing  an  appropriate  discharge  plan  and  the  re- 
sults of  the  evaluation  must  be  discussed  with  the  patient  (or  the 
patient's  representative);  (f)  upon  the  request  of  a  patient's  physi- 
cian, the  hospital  must  arrange  for  the  development  and  initial  im- 
plementation of  a  discharge  plan  for  the  patient;  (g)  any  such  dis- 
charge planning  evaluation  or  discharge  plan  must  be  developed 
by,  or  under  the  supervision  of,  a  registered  professional  nurse, 
social  worker,  or  other  appropriately  qualified  personnel. 

(3)  Effect  on  accreditation. — Provides  that  the  requirement  of  dis- 
charge planning  may  not  be  satisfied  by  accreditation  of  the  hospi- 
tal accreditation  body  action  pursuant  to  section  1865  of  the  Social 
Security  Act  unless  the  Secretary  determines  that  the  discharge 
planning  standards  of  the  accreditation  body  are  at  least  equiva- 
lent to  the  standards  required  under  this  provision. 

Effective  date. — Applies  as  of  one  year  after  the  date  of  enact- 
ment. 

(d)  Review  of  standards  for  medicare  conditions  of  participation 
for  assuring  quality  of  inpatient  hospital  services.  —Requires  the 
Secretary  to  arrange  for  a  study  of  the  adequacy  of  the  standards 
used  for  hospitals,  for  the  purposes  of  meeting  Medicare's  condi- 
tions of  participation  in  assuring  the  quality  of  services  furnished 
in  hospitals.  Requires  the  Secretary  to  report  to  Congress  on  the 
results  of  the  study  by  no  later  than  2  years  after  the  date  of  enact- 
ment. 

Effective  date. — Enactment. 
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(e)  Study  of  payment  for  administratively  necessary  days. — 

(V  In  general. — Requires  the  Secretary  to  conduct  a  study  to 
determine  whether  a  payment  should  be  made  (in  a  budget- 
neutral  way  for  PPS  hospitals)  to  a  hospital  for  administrative- 
ly necessary  days,  separate  from  the  DRG  and  outliner  pay- 
ments. 

(2)  Administratively  necessary  days  defined. — Defines  an  "ad- 
ministratively necessary  day"  as  a  day  of  continued  inpatient 
hospital  stay,  for  a  part  A  beneficiary,  necessitated  by  a  delay 
in  obtaining  placement  for  the  individual  in  a  skilled  nursing 
facility. 

(3)  Consideration  in  conducting  study. — Requires  the  Secre- 
tary, in  conducting  the  study,  to  consider  the  need  for  such  a 
payment  to  minimize  the  disproportionate  financial  impact  of 
current  law  on  certain  hospitals  (or  hospitals  in  certain  loca- 
tions) due  to  difficulties  in  arranging  for  appropriate  post-hos- 
pital care  such  as  difficulties  resulting  from  a  shortage  of  beds 
in  skilled  nursing  facilities  where  those  hospitals  are  located 
and  difficulties  resulting  from  the  source  of  payment  for  such 
care. 

Requires  the  Secretary,  in  conducting  the  study,  to  consider 
the  need  for  a  payment  to  minimize  the  risk  of  inappropriate 
discharge  to  a  non-institutional  or  inappropriate  institutional 
setting  of  individuals  who  need  post-hospital  services  in  a 
skilled  nursing  facility. 

Requires  the  Secretary,  in  conducting  the  study,  to  consider 
the  administrative  mechanisms  that  can  be  used  to  prevent  in- 
appropriate payments  for  administratively  necessary  days. 

(4)  Report  on  study. — Requires  the  Secretary  to  report  to 
Congress  on  the  results  of  the  study  no  later  than  January  1, 
1988. 

Effective  date. — Enactment. 

(f)  Continuing  waiver  of  liability  for  SNFs,  home  health  agencies, 
and  hospice  programs. — Continues  the  favorable  presumption  of 
waiver  of  liability  for  SNFs  and  home  health  agencies,  and  estab- 
lishes a  favorable  presumption  for  hospices  having  2.5  percent  or 
fewer  claims  denied  on  the  basis  of  care  not  being  reasonable  and 
necessary  or  determined  to  be  custodial  in  nature. 

Requires  the  Secretary  to  report  annually  to  Congress  on  (1)  the 
frequency  and  distribution  of  denials  because  care  was  not  reasona- 
ble and  necessary  or  was  custodial;  and  (2)  other  information 
needed  to  evalute  the  appropriateness  of  denial  rates  established 
for  a  favorable  presumption. 

Effective  date. — For  hospices,  effective  for  care  furnished  on  or 
after  the  first  day  of  the  first  month  that  begins  at  least  6  months 
after  date  of  enactment  and  before  October  1,  1989.  For  SNFs  and 
home  health  agencies,  effective  for  services  furnished  on  or  after 
date  of  enactment  and  before  October  1,  1989. 

(g)  Extension  of  waiver  of  liability  provisions  to  certain  coverage 
denials  for  home  health  services. — Extends  waiver  of  liability  for 
home  health  agencies  to  coverage  decisions  about  whether  a  pa- 
tient is  homebound  or  whether  a  person  needs  skilled  nursing  care 
on  an  intermittent  basis  or  physical,  speech,  or  occupational  ther- 
apy. A  favorable  presumption  regarding  the  waiver  of  liability  for 
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denials  on  these  ground  would  be  available  for  home  health  agen- 
cies which  (1)  comply  with  requirements  on  timely  submittal  of 
bills  for  payment  and  medical  documentation,  (2)  promptly  notify 
patients  where  it  is  determined  that  a  patient  is  being  or  will  be 
furnished  items  or  services  which  are  excluded  from  coverage,  and 
(3)  have  no  more  than  2.5  percent  of  claims  submitted  during  the 
previous  quarter  denied  on  the  basis  of  home  bound  or  intermittent 
care  requirements. 

Effective  date.  —Effective  for  services  furnished  on  or  after  the 
first  day  of  the  first  month  that  begins  more  than  90  days  after 
date  of  enactment,  with  the  favorable  presumption  provisions  for 
denials  based  on  homebound  and  intermittent  coverage  decisions 
effective  through  September  30,  1089. 

(h)  Development  of  uniform  needs  assessment  instrument. — 

(1)  Development. — Requires  the  Secretary  to  develop  a  uni- 
form need  assessment  instrument  that  (A)  evaluates  the  func- 
tional capacity  of  an  individual,  the  nursing  and  other  care  re- 
quirements of  the  individual  to  meet  health  care  needs  and  to 
assist  with  functional  incapacities,  and  the  social  and  familial 
resources  available  to  the  individual  to  meet  those  require- 
ments; and  (B)  can  be  used  by  discharge  planners,  hospitals, 
nursing  facilities,  other  health  care  providers,  and  fiscal  inter- 
mediaries in  evaluating  an  individual's  need  for  post-hospital 
extended  care  services,  home  health  services,  and  long-term 
care  services  of  a  health  related  or  supportive  nature.  The  Sec- 
retary may  develop  more  than  one  such  instrument  for  use  in 
different  situations. 

(2)  Advisory  panel. — Requires  the  Secretary  to  develop  the 
instrument  in  consultation  with  an  advisory  panel  appointed 
by  the  Secretary.  The  panel  is  to  include  experts  in  the  deliv- 
ery of  post-hosptial  extended  care  services,  home  health  serv- 
ices, and  long-term  care  services,  and  is  to  include  representa- 
tives of  hospitals,  physicians,  skilled  nursing  facilities,  home 
health  agencies,  long-term  care  providers,  fiscal  intermediaries, 
and  Medicare  beneficiaries. 

(3)  Report  of  instrument. — Requires  the  Secretary  to  report  to 
Congress,  no  later  than  1  year  after  the  date  of  enactment,  on 
the  instrument  or  instruments  developed.  The  report  is  re- 
quired to  include  an  evaluation  of  the  advantages  to  include  an 
evaluation  of  the  advantages  and  disadvantages  of  using  the 
instrument  or  instruments  as  the  basis  for  determining  wheth- 
er payment  should  be  made  for  post-hospital  extended  care 
services  and  home  health  services  provided  to  Medicare  benefi- 
ciaries. 

Effective  date. — Enactment. 

(i)  Expedited  review  by  fiscal  intermediaries.— -Requires  the  Secre- 
tary to  develop  procedures  to  expedite  the  determination  of  wheth- 
er initial  claims  submitted  for  skilled  nursing  facility,  home  health 
services,  and  hospice  care  servicies  provided  (or  to  be  provided)  to 
an  individual  may  be  reimbursed  by  Medicare,  in  order  to  mini- 
mize the  time  between  when  the  provider  first  provides  the  service 
to  the  individual  and  when  the  provider  first  receives  notice  of  an 
initial  determination  on  whether  Medicare  will  pay  for  some  or  all 
of  the  provided  services. 


290 


Effective  date. — Requires  the  Secretary  to  provide  for  the  expe- 
dited procedures  no  later  than  one  year  after  the  date  of  enact- 
ment. 

(j)  Including  in  annual  reports  on  prospective  payment  system  in- 
formation on  quality  of  post-hospital  care. — 

(1)  Additional  reports. — Extends  the  requirement  for  annual  re- 
ports through  1989. 

(2)  Information  on  Quality  of  post-hospital  care. — Requires  the 
annual  impact  reports  to  include  (A)  an  evaluation  of  the  adequacy 
of  the  procedures  for  assuring  quality  of  Medicare  post-hospital 
services;  (B)  and  assessment  of  problems  that  have  prevented 
groups  of  Medicare  beneficiaries  (including  those  eligible  for  Medic- 
aid) for  receiving  appropriate  Medicare  post-hosptial  services;  and 
(C)  information  on  Medicare  reconsiderations  and  appeals  for  pay- 
ment for  post-hospital  services. 

Effective  date. — Enactment.  Applies  to  reports  for  years  begin- 
ning with  1986. 

(k)  Prior  authorization  demonstration  project. — Requires  the  Sec- 
retary of  HHS  to  conduct  a  demonstration  program  concerning 
prior  authoriztaion  for  Medicare  SNF  and  home  health  services. 
Requires  the  demonstration  to  include  at  least  four  projects  imple- 
mented not  later  than  July  1,  1987.  Requires  the  Secretary  to 
waive  compliance  with  Medicare  requirements  to  the  extent  and 
for  the  period  the  Secretary  finds  necesary  to  conduct  the  demon- 
stration. 

Requires  that  the  demonstration  be  developed  in  consultation 
with  an  advisory  panel  that  includes  experts  in  the  delivery  of  SNF 
services  home  health  services,  and  long-term  care  services  and  in- 
clude representatives  of  hospitals,  physicians,  SNFs,  home  health 
agencies,  long-term  care  providers,  fiscal  intermediaries,  and  Medi- 
care beneficiaries. 

Requires  the  Secretary  to  evaluate  the  demonstration  and  report 
to  Congress  on  the  evaluation  no  later  than  January  1,  1989.  Re- 
quires the  Secretary  to  address  the  following  issues  in  the  evalua- 
tion: (1)  the  administration  in  comparison  to  costs  under  the  cur- 
rent system  of  retroactive  review,  including  costs  for  uncovered 
services  paid  under  the  waiver  of  liability  which  would  not  be  in- 
curred under  prior  authorization;  (2)  impact  of  prior  authorization 
on  access  and  availability  of  SNF  and  home  health  services  in  com- 
parison to  the  current  system  and  on  timely  discharge  of  hospital 
inpatients;  and  (3)  accuracy  and  associated  cost  savings  of  payment 
determinations  and  rates  of  claim  reversals  under  prior  authoriza- 
tion versus  the  current  system. 

Specifies  that  funding  for  the  demonstration  would  come  from 
the  Federal  Hospital  Insurance  Trust  Fund. 

Effective  date. — Enactment. 

Senate  amendment 

(a)  Refinement  of  prospective  payment  system. — No  provision. 

(b)  Requiring  notice  of  hospital  discharge  rights. — Section 
604(a). — Similar  provision. 

Effective  date. — Requires  the  Secretary  to  first  prescribe  the  lan- 
guage no  later  than  6  months  after  the  date  of  enactment.  Applies 
to  admissions  to  hospitals  occurring  after  such  date  as  the  Secre- 
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tary  shall  provide,  no  later  than  60  days  after  the  date  such  lan- 
guage is  first  prescribed. 

(c)  Requiring  hospitals  to  provide  discharge  planning  process. — 
Section  604(b). 

(1)  Requirement  as  a  condition  of  participation. — Identical  provi- 
sion. 

(2)  Discharge  planning  process  defined. — Similar  provision. 

(3)  Effect  on  accreditation. — Similar  provision. 

Effective  date. — Applies  as  of  one  year  after  the  date  of  enact- 
ment. 

(d)  Review  of  standards  for  Medicare  conditions  of  participa  tion 
for  assuming  quality  of  inpatient  hospital  services. — No  provision. 

(e)  Study  of  payment  for  administratively  necessary  days. — No 
provision. 

(f)  Continuing  waiver  for  liability  for  SNFs,  home  health  agen- 
cies, and  hospice  programs. — No  provision. 

(g)  Extension  of  waiver  of  liability  provisions  to  certain  coverage 
denials  for  home  health  services. — Section  614-^— Extends  waiver  of 
liability  protection  for  home  health  agencies  to  coverage  decisions 
about  whether  a  patient  is  homebound  or  whether  a  person  needs 
skilled  nursing  care  on  an  intermittent  basis. 

Requires  the  Secretary  not  later  than  July  1,  1987,  to  publish 
final  regulations  specifying  criteria  used  as  of  Jan.  1,  1986,  in  de- 
termining coverage  for  patients  who  are  homebound  or  who  re- 
quire skilled  nursing  care  on  an  intermittent  basis. 

Effective  date. — Effective  for  coverage  denials  occurring  on  or 
after  July  1,  1987. 

(h)  Development  of  uniform  need  assessment  instrument— No  pro- 
vision. 

(i)  Expedited  review  of  fiscal  intermediaries.  —No  provision. 

(j)  Including  in  annual  reports  on  prospective  payment  system  in- 
formation on  quality  of  post-hospital  care. — No  provision. 

(k)  Prior  authorization  demonstration  project. — Section  604(c).— 
Requires  the  Secretary  to  develop  and  carry  out  a  demonstration 
project  to  determine  whether  prior  and  concurrent  authorization 
for  SNF  and  home  health  services,  when  used  in  place  of  the  cur- 
rent waiver  of  liability  policy,  will  protect  beneficiaries  against  li- 
abilities incurrrd  as  a  result  of  claim  denials.  Requires  the  Secre- 
tary to  monitor  claim  denials.  Requires  the  Secretary  to  monitor 
the  acceptance  of  beneficiaries  by  providers  to  ensure  that  their 
placement  is  not  delayed  until  the  results  of  prior  and  concurrent 
review  are  known.  Requires  that  the  demonstration  be  initiated  not 
later  than  January  1,  1987,  and  continue  for  not  more  than  2 
years. 

Authorizes  the  Secretary  to  require  providers  participating  in 
the  demonstration  to  submit  such  information  as  the  Secretary  de- 
termines is  necessary  to  evaluate  the  project.  Requires  the  Secre- 
tary to  report  to  Congress  on  the  result  of  the  evaluation  not  later 
than  April  2,  1988. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Refinement  of  prospective  payment  system. — The  conference 
agreement  includes  the  House  provision. 
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(h)  Requiring  notice  of  hospital  discharge  rights. — The  conference 
agreement  includes  the  House  provision. 

(c)  Requiring  hospitals  to  provide  discharge  planning  process. — 
The  conference  agreement  includes  the  House  provision  with  the 
following  clarification.  Standards  for  discharge  planning  should  be 
applied  in  a  flexible  manner  in  the  case  of  small  rural  hospitals. 

(d)  Review  of  standards  for  medicare  conditions  of  participation 
for  assuring  quality  of  inpatient  hospital  services. — The  conference 
agreement  includes  the  House  provision. 

(e)  Study  of  payment  for  administratively  necessary  days. — The 
conference  agreement  includes  the  House  provision. 

(f)  Continuing  waiver  of  liability  for  SNFs,  home  health  agencies, 
and  hospice  programs. — The  conference  agreement  includes  the 
House  provision  with  respect  to  the  application  of  the  favorable 
presumption  of  liability  rules  to  hospice  providers  through  Novem- 
ber 1,  1988.  The  conference  agreement  does  not  include  the  House 
provision  that  would  extend  the  favorable  presumption  of  the 
waiver  of  liability  for  home  health  agencies  and  SNFs  through  FY 
1989. 

Because  many  of  the  denials  for  payment  to  home  health  agen- 
cies by  fiscal  intermediaries  stem  from  the  lack  of  a  clear  and  con- 
sistent implementation  of  the  requirements  that  a  patient  be 
"homebound"  and  in  need  of  "intermitten"  skilled  care,  the  confer- 
ees urge  the  Secretary  to  promulgate  clearer  definitions  of  these 
terms  and  provide  better  guidance  to  agencies  and  fiscal  interme- 
diaries. 

(g)  Extension  of  waiver  of  liability  provision  to  certain  coverage 
denials  for  home  health  services. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  waiver  of  liabil- 
ity for  "technical"  denials  would  not  include  denials  based  on  possi- 
ble need  for  physical,  speech,  or  occupational  therapy.  The  effective 
date  is  delayed  to  July  1,  1987.  The  Secretary  would  be  required  to 
report  on  the  frequency  of  denials  for  SNF,  home  health  agency, 
and  hospice  benefits. 

The  Secretary  would  be  required  to  report  on  the  frequency  and 
distribution  of  payment  denials  for  extended  care  services,  home 
health  services  and  hospice  care  in  1987  and  1988. 

(h)  Development  of  uniform  needs  assessment  instrument. — The 
conference  agreement  includes  the  House  provision.  The  conferees 
note  that  an  evaluation  of  the  functional  status  of  an  individual 
should  include  not  only  a  description  of  the  individual's  diagnosis, 
but  an  evaluation  of  the  constraints  on  the  individual's  ability  to 
engage  in  activities  of  daily  living. 

(i)  Expedited  review  by  fiscal  intermediaries. — The  conference 
agreement  does  not  include  the  House  provision. 

(j)  Including  in  annual  reports  on  prospective  payment  system  in- 
formation on  quality  of  post-hospital  care.— "The  conference  agree- 
ment includes  the  House  provision. 

(k)  Prior  authorization  demonstration  project. — The  conference 
agreement  includes  the  House  provision  with  technical  amend- 
ments. The  agreement  further  changes  the  date  for  implementa- 
tion of  the  demonstration  from  July  1,  1987  to  January  1,  1987  and 
delays  the  date  for  submission  of  a  report  to  Congress  from  Janu- 
ary 1,  1989  to  February  1,  1989. 
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6.  OFF-BUDGET  TREATMENT  OF  FEDERAL  HOSPITAL  INSURANCE  TRUST 
FUND  IN  FISCAL  YEAR  1987  (SECTION  10206  OF  HOUSE  BILL) 

Present  law 

Federal  Hospital  Insurance  (HI)  Trust  Fund  receipts  and  dis- 
bursements are  included  in  the  unified  budget  of  the  U.S.  Govern- 
ment, but  are  scheduled  to  be  removed  from  the  unified  budget  in 
FY  1993. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
(P.L.  99-177)  removed  the  receipts  and  disbursements  of  the  Social 
Security  Trust  Funds  (the  Federal  Old-Age  and  Survivors  Insur- 
ance Trust  Fund  and  the  Federal  Disability  Insurance  Trust  Fund, 
known  as  OASDI)  from  the  unified  budget  effective  for  FY  1986. 
The  disbursements  and  expenditures  of  the  Social  Security  Trust 
I  Funds,  however,  are  included  for  purposes  of  determining  whether 
|l  the  deficit  exceeds  the  "maximum  deficit  amount"  targets  set  m 
the  Gramm-Rudman-Hollings  legislation. 

House  bill 

Removes  the  receipts  and  disbursements  of  the  Federal  Hospital 
Insurance  (HI)  Trust  Fund,  from  the  unified  budget  of  the  U.S. 
Government.  As  under  OASDI,  the  disbursements  and  expendi- 
tures of  the  HI  trust  fund  would  be  included  for  purposes  of  deter- 
mining whether  the  deficit  exceeds  the  '  'maximum  deficit  amount" 
targets  set  in  the  Gramm-Rudman-Hollings  legislation  and  would 
be  exempt  from  any  general  budget  limitation  on  outlays  imposed 
by  statute. 

Effective  date. — Applies  to  fiscal  years  beginning  after  September 
30,  1986,  and  end  before  October  1,  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

7.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PART  A  (SECTION  10207  OF  HOUSE  BILL) 

Present  law 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists.— -See  item  (section  4524  of  House  bill)  for 
this  description. 

(b)  Extended  designation  period  for  regional  referral  centers. — See 
item  2  (section  10202  of  House  bill;  section  601  of  Senate  amend- 
ment) for  this  description. 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — Medicare-certified  hospices  are  required  to  maintain 
no  more  than  20  percent  of  total  days  as  inpatient  days.  Connecti- 
cut Hospice,  Inc.,  currently  has  waivers  for  a  number  of  Medicare 
requirements.  These  waivers  will  no  longer  be  in  effect  on  October 
1,  1986. 

(d)  Massachusetts  Medicare  repayment. — Massachusetts  operated 
a  Statewide  hospital  demonstration  project  from  October  1,  1982, 
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through  June  30,  1986.  The  Secretary  is  required  to  judge  the  effec- 
tiveness of  the  demonstration  to  ensure  that  Medicare  expenditures 
under  the  demonstration  are  not  greater  than  they  would  have 
been  under  Medicare  regular  reimbursement  rules.  The  Secretary 
has  determined  that  Medicare  part  A  overpayments  were  made 
during  the  first  two  years  of  the  Massachusetts  waiver  and  has  es- 
tablished a  repayment  schedule  for  the  alleged  overpayments. 

(3)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.— Current  law  contains  a  number  of  technical  errors. 

House  bill 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists. — See  item  18  (section  4524  of  House  bill) 
for  this  description. 

(b)  Extended  designation  period  for  regional  referral  centers. — See 
item  2(h)  (Section  10202  of  House  bill;  section  601  of  Senate  amend- 
ment) for  this  description. 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — Waives  Connecticut  Hospice,  Inc.,  from  the  80/20  in- 
patient/home  care  day  requirement  for  two  years,  provided  they  do 
not  exceed  50  percent  of  total  days  as  inpatient  days. 

(d)  Massachusetts  Medicare  repayment. — Prohibits  the  Secretary 
from  recouping  or  otherwise  reducing  payments  to  Massachusetts 
hospitals  on  or  after  the  date  of  enactment  of  this  section  and 
before  January  1,  1988. 

(e)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.— Corrects  technical  errors  as  follows:  (1)  corrects  and  clarifies 
a  section  regarding  payments  under  the  disproportionate  share  pro- 
vision; (2)  corrects  and  clarifies  a  section  regarding  payments  under 
the  indirect  teaching  adjustment;  (3)  clarifies  that  all  hospitals 
which  have  a  Medicare  provider  agreement  would  have  to  abide  by 
the  emergency  care  requirements;  (4)  allows  SNFs  to  make  election 
to  be  paid  on  a  prospective  payment  basis  based  on  their  cost  re- 
porting periods  rather  than  on  a  Federal  fiscal  year  basis;  (5)  clari- 
fies that  the  Hospital  Insurance  tax  on  State  and  local  government 
does  not  apply  to  certain  election  workers  (Note:  see  Revenue  Pro- 
visions, item  1  (section  661  of  Senate  amendment)  for  a  description 
of  a  similar  provision.);  and  (6)  makes  other  miscellaneous  correc- 
tions to  COBRA  and  related  laws. 

Effective  date. — Enactment,  except  the  technical  corrections  are 
effective  as  if  they  had  been  included  in  the  enactment  of  the  laws 
they  amend. 

Senate  amendment 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists. — No  provision. 

(b)  Extended  designation  period  for  regional  referral  centers. -—See 
item  2  (Section  10202  of  House  bill;  Section  601  of  Senate  amend- 
ment) for  this  description. 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc. — No  provision. 

(d)  Massachusetts  Medicare  repayment. — No  provision. 

(e)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.—No  provision.  Note:  See  Revenue  provisions,  item  1  (Section 
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661  of  Senate  amendment)  for  a  description  of  a  similar  provision 
regarding  election  worker  exemption  from  Hospital  Insurance  tax. 

Conference  agreement 

(a)  One-year  extension  of  pass-through  for  costs  of  certified  regis- 
tered nurse  anesthetists, — The  conference  agreement  includes  the 
House  provision  (see  item  19(a)). 

(b)  Extended  designation  period  for  regional  referral  centers. — The 
conference  agreement  includes  the  Senate  amendment  (see  item 
2(h)). 

(c)  Temporary  waiver  of  inpatient  limitations  for  the  Connecticut 
Hospice,  Inc.— The  conference  agreement  includes  the  House  provi- 
sion. 

(d)  Massachusetts  Medicare  repayment. — The  conference  agree- 
ment includes  the  House  provision. 

(e)  Part  A  COBRA  technical  and  other  miscellaneous  correc- 
tions.—The  conference  agreement  does  not  include  the  House  pro- 
vision except  with  regard  to  a  hospital  accounting  year  amend- 
ment. 

8.  MEDICARE  PAYMENTS  TO  LARGE  RURAL  HOSPITALS  SERVING  A  DISPRO- 
PORTIONATE SHARE  OF  LOW-INCOME  PATIENTS  (SECTION  OF  SENATE 
AMENDMENT) 

Present  law 

COBRA  provided  that  additional  payments  will  be  made — for  dis- 
charges occurring  on  or  after  May  1,  1986  but  before  October  1, 
1988 — to  PPS  hospitals  that  serve  a  disproportionate  share  of  low- 
income  patients. 

For  urban  PPS  hospitals  with  100  or  more  beds  having  a  percent- 
age of  low-income  patients  of  at  least  15  percent,  the  Federal  por- 
tion of  the  PPS  payment  is  increased  by  2.5  percent  plus  half  the 
difference  between  15  percent  and  the  hospital's  percentage  of  low- 
income  patients,  not  to  exceed  15  percent.  For  urban  hospitals  with 
less  than  100  beds  having  a  percentage  of  low-income  patients  of  at 
least  40  percent,  the  Federal  portion  of  the  PPS  payment  is  in- 
creased by  5  percent. 

For  rural  hospitals  having  a  percentage  of  low-income  patients  of 
at  least  45  percent,  the  Federal  portion  of  the  PPS  payment  is  in- 
creased by  4  percent. 

The  percentage  of  low-income  patients  is  defined  as  the  hospital's 
total  number  of  medicare-covered  inpatient  days  attributable  to 
Medicare  patients  who  are  eligible  for  Federal  Supplemental  Secu- 
rity Income  benefits,  divided  by  the  total  number  of  Medicare-cov- 
ered patient  days,  plus  the  number  of  Medicaid-covered  patient 
days  divided  by  the  hospital's  total  patient  days. 

Payments  are  also  made  to  urban  hospitals  with  100  or  more 
beds  which  demonstrate  that  more  than  30  percent  of  their  inpa- 
tient revenues  are  derived  from  State  and  local  government  pay- 
ments for  indigent  care  (excluding  payments  under  Medicare  and 
Medicaid). 

House  hill 
No  provision. 
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Senate  amendment 

Allows  the  Secretary  to  establish  a  separate  threshold  percentage 
of  low-income  patients  required  for  rural  hospitals  with  300  or 
more  beds  to  qualify  for  Medicare  disproportionate  share  pay- 
ments. These  hospitals  would  have  the  Federal  portion  of  the  PPS 
payment  increased  by  the  same  formula  currently  used  for  urban 
hospitals  with  100  or  more  beds  (2.5  percent  plus  half  the  differ- 
ence between  15  percent  and  the  hospital's  percentage  of  low- 
income  patients,  not  to  exceed  15  percent). 

Rural  hospitals  with  less  than  300  beds  would  continue  to  be  re- 
quired to  have  a  percentage  of  low-income  patients  of  at  least  45 
percent  in  order  to  qualify  for  Medicare  disproportionate  share 
payments.  These  hospitals  would  continue  to  have  their  payment 
increased  by  4  percent. 

Effective  date. — Applies  to  discharges  occurring  on  or  after 
October  1,  1986. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
an  amendment  to  change  the  bed  threshold  to  500.  In  addition,  the 
present  law  provision  which  allows  payments  to  disproportionate 
share  hospitals  will  be  continued  for  one  additional  year  in  a 
budget  neutral  fashion. 

II.  Medicare  Provisions  (Parts  A  and  B) 

9.  ELIMINATION  OF  PERIODIC  INTERIM  PAYMENTS  (PIP)  FOR  PROSPEC- 
TIVE PAYMENT  SYSTEM  (PPS)  HOSPITALS  AND  PROMPT  PAYMENT  FOR 
MEDICARE  PROVIDERS  (SECTION  10221  OF  HOUSE  BILL;  SECTION  612 
OF  SENATE  AMENDMENT) 

Present  law 

Current  law  does  not  specifically  provide  for  periodic  interim 
payments  (PIP);  however,  regulations  allow  hospitals,  skilled  nurs- 
ing facilities,  and  home  health  agencies  which  meet  certain  re- 
quirements to  receive  Medicare  periodic  interim  payments  (PIP) 
every  2  weeks,  based  on  estimated  annual  costs  without  regard  to 
the  submission  of  individual  bills.  At  the  end  of  the  year,  a  settle- 
ment is  made.  In  final  regulations  published  on  August  15,  1986, 
the  Department  of  Health  and  Human  Services  eliminated  PIP  for 
most  PPS  and  PPS-exempt  hospitals,  effective  July  1,  1987. 

The  Health  Care  Financing  Administration  recently  issued 
guidelines  requiring  each  part  A  intermediary  and  part  B  carrier 
to  process  at  least  95  percent  of  "clean"  Medicare  claims  within  27 
days  of  receipt.  "Clean"  Medicare  claims  are  those  not  requiring 
development  for  payment  safeguard  activities  or  additional  infor- 
mation. The  guidelines  apply  to  Medicare  claims  submitted  by 
beneficiaries,  physicians,  providers,  and  suppliers. 

House  bill 

(a)  Elimination  of  PIP  for  PPS  hospitals. — Eliminates  periodic  in- 
terim payments  for  inpatient  services  in  PPS  hospitals  (including 
distinct  psychiatric  or  rehabilitation  units  of  PPS  hospitals)  except 
for  disproportionate  share  hospitals,  sole  community  hospitals,  and 
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hospitals  receiving  Medicare  payment  under  a  State  hospital  reim- 
bursement system  if  payment  on  a  PIP  basis  is  an  integral  part  of 
the  reimbursement  system. 

Eligible  PPS-exempt  hospitals  and  other  costbased  providers  (i.e., 
outpatient  hospitals  skilled  nursing  facilities,  and  home  health 
agencies)  may  continue  to  receive  periodic  interim  payments. 

If  a  PPS  hospital  has  significant  cash  flow  problems  resulting 
from  operations  of  its  intermediary  or  from  unusual  circumstances 
of  the  hospital's  operation,  the  Secretary  is  required  to  make  avail- 
able accelerated  payments. 

(b)  Part  A  prompt  payment. — Provides  (for  Medicare  claims  not 
paid  on  a  PIP  basis)  that  if  payment  is  not  made  by  a  part  A  inter- 
mediary by  the  22nd  calendar  day  after  the  day  on  which  a  clean 
claim  is  received,  interest  would  accrue  beginning  on  the  day  after 
the  day  on  which  payment  was  due  and  ending  on  the  day  pay- 
ment is  made.  Intermediaries  are  required  to  notify  the  beneficiary 
or  provider  who  submits  a  claim,  within  22  calendar  days  after  the 
date  on  which  a  claim  is  received,  of  any  defect,  impropriety,  or  cir- 
cumstance that  prevents  the  claim  from  being  treated  as  a  clean 
claim.  If  such  notice  is  not  provided  on  a  timely  basis  and  the 
claim  is  eventually  paid,  interest  would  accrue  beginning  on  the 
day  after  the  day  the  notice  is  required  and  ending  on  the  day  pay- 
ment is  made  or  the  day  notice  is  provided,  whichever  is  earlier. 

(c)  Part  B  prompt  payment. — Provides  (for  Medicare  claims  not 
paid  on  the  PIP  basis)  that  if  payment  is  not  made  by  a  part  B  car- 
rier by  the  22nd  calendar  day  (or  by  the  11th  calendar  day  in  the 
case  of  a  participating  physician  or  supplier)  after  the  date  on 
which  a  clean  claim  is  received,  interest  would  accrue  beginning  on 
the  day  after  the  day  on  which  payment  was  due  and  ending  on 
the  day  payment  is  made.  Part  B  carriers  are  required  to  notify  the 
beneficiary,  physician,  or  supplier  who  submits  a  claim,  within  22 
calendar  days  (or  by  the  11th  calendar  day  in  the  case  of  a  partici- 
pating physician  or  supplier)  after  the  date  on  which  a  claim  is  re- 
ceived of  any  defect,  impropriety,  or  circumstance  that  prevents 
the  claim  from  being  treated  as  a  clean  claim.  If  such  notice  is  not 
provided  on  a  timely  basis  and  the  claim  is  eventually  paid,  inter- 
est would  accrue  beginning  on  the  day  after  the  date  the  notice  is 
required  and  ending  on  the  day  payment  is  made  or  the  day  notice 
is  provided,  whichever  is  earlier. 

(d)  Interest  Rate. — Interest  under  this  provision  is  paid  at  the 
rate  used  for  purposes  of  section  3902(a)  (Interest  Penalties)  of  title 
31  (Money  and  Finance),  United  States  Code. 

'(e)  Federal  administrative  costs. — Carriers  and  intermediaries 
will  be  reimbursed  for  interest  payments  from  amounts  made 
available  for  Federal  administrative  costs  to  carry  out  this  provi- 
sion (other  than  the  amounts  made  available  for  intermediary  and 
carrier  agreements). 

(f)  Definition  of  "clean"  claim. — A  "clean"  claim  is  defined  as  a 
claim  that  has  no  defect  or  impropriety  (including  missing  required 
substantiating  documentation)  or  particular  circumstances  requir- 
ing special  treatment  that  prevents  timely  payment. 

(g)  Timely  amendments  to  agreements  and  regulations. — No  provi- 
sion. 
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Effective  date. — Applies  PIP  provision  for  discharges  occurring 
on  or  after  August  1,  1987.  The  timely  payment  for  part  A  claims 
provision  applies  to  claims  received  on  or  after  October  i,  1987.  The 
prompt  payment  for  Medicare  physicians  and  suppliers  provision 
applies  to  claims  received  on  or  after  October  1,  1987. 

Senate  amendment 

(a)  Elimination  of  PIP  for  PPS  hospitals. — Eliminates  periodic  in- 
terim payments  for  inpatient  services  in  PPS  hospitals  (including 
distinct  psychiatric  or  rehabilitation  units  of  PPS  hospitals). 

The  elimination  of  PIP  for  PPS  hospitals  would  be  delayed  until 
the  intermediary  demonstrates  that  it  has  complied  with  the 
prompt  payment  requirement  for  at  least  three  consecutive 
months.  If  the  intermediary  fails  to  meet  the  prompt  payment  re- 
quirements for  three  consecutive  months,  all  the  PPS  hospitals  it 
serves  may  choose  to  be  placed  on  PIP. 

Eligible  PPS-exempt  hospitals  and  other  cost-based  providers 
(i.e.,  skilled  nursing  facilities  and  home  health  agencies)  may  con- 
tinue to  receive  periodic  interim  payments. 

(b)  Part  A  prompt  payment— Requires  (for  Medicare  claims  not 
paid  on  a  PIP  basis)  payment  to  be  made  by  a  part  A  intermediary 
for  at  least  95  percent  of  all  Medicare  clean  claims  by  the  applica- 
ble number  of  calendar  days  after  the  day  on  which  a  clean  claim 
is  received.  In  FY  1987,  the  applicable  number  of  calendar  days  is 
27,  FY  1988  it  is  26,  in  FY  1989  it  is  25,  and  in  FY  1990  and  there- 
after, it  is  24. 

For  clean  claims  not  paid  on  a  PIP  basis,  if  payment  is  not  made 
by  the  applicable  number  of  days  after  the  date  on  which  a  clean 
claim  is  received,  interest  would  be  paid  beginning  on  the  day  after 
the  date  on  which  payment  was  due,  and  ending  on  the  date  pay- 
ment is  made. 

(c)  Part  B  prompt  payment.  —Provides  (for  Medicare  claims  not 
paid  on  a  PIP  basis)  that  if  payment  is  not  made  by  a  part  B  carri- 
er for  at  least  95  percent  of  all  Medicare  clean  claims  by  the  applic- 
ble  number  of  calendar  days  after  the  day  on  which  a  clean  claim 
is  received,  interest  would  be  paid  beginning  on  the  day  after  the 
day  on  which  payment  was  due  and  ending  on  the  day  payment  is 
made. 

(d)  Interest  rate. — Similar  provision. 

(e)  Federal  administrative  costs.-— No  provision. 

(f)  Definition  of  "clean"  claim. — A  "clean"  claim  is  defined  as  a 
claim  which  meets  Medicare  requirements  for  payment  under  part 
A  or  part  B  respectively.  In  addition,  in  order  for  a  part  A  claim  to 
be  a  clean  claim  it  must  meet  the  requirements  of  section  1814(a)(1) 
(which  defines  a  Medicare  claim). 

(g)  Timely  amendments  to  agreements  and  regulations. — Requires 
the  Secretary  to  provide  for  timely  amendments  to  intermediary 
and  carrier  agreements  and  regulations  to  the  extent  necessary  to 
implement  these  provisions. 

Effective  date.—  Applies  to  claims  received  on  or  after  October  1, 
1986,  except  that  the  interest  penalties  apply  to  claims  received  on 
or  after  April  1,  1987. 
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Conference  agreement 

(a)  Elimination  of  PIP  for  PPS  hospitals. — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification.  Under 
the  agreement,  the  elimination  of  periodic  interim  payment  (PIP) 
would  not  apply  to  prospective  payment  system  hospitals  (and  their 

•  distinct  psychiatric  or  rehabilitation  units)  with  a  disporp ortionate 
share  adjustment  percentage  of  at  least  5.1  percent.  For  purposes 
of  this  provision,  the  disproportinate  share  adjustment  shall  be 
based  upon  the  data  base  used  for  establishing  the  standardized 
amounts  for  fiscal  year  1987  (i.e.,  the  disproportionate  share  per- 
centage calculated  from  the  hospital's  percentage  of  low  income  pa- 
tients, which  were  based  on  the  SSI  percentage  from  1985  SSI  data 
and  the  medicaid  percentage  from  1984  cost  report  data).  Prospec- 

I  tive  payment  system  hospitals  with  100  or  fewer  beds  located  in 
rural  areas  could  also  qualify  for  continued  periodic  interim  pay- 
ments. 

On  a  one-time  basis  during  the  cost  reporting  period  beginning  in 
i|  fiscal  year  1987,  qualified  disproportionate  share  and  qualified 
rural  hospitals  could  elect  to  continue  receiving  periodic  interim 
payments  provided  that  they  were  receiving  such  payments  on 
June  30,  1987  and  provided  that  they  continue  to  meet  the  require- 
ments specified  in  regulations  that  were  applicable  on  October  1, 
1986=  Qualification  for  periodic  interim  payments  for  eligible  dis- 
proportionate share  hospials  and  eligible  rural  hospitals  with  100 
beds  or  less  would  be  limited  to  those  hositals  which  qualify  under 
this  exception  during  the  cost  reporting  period  beginning  in  fiscal 
year  1987.  These  qualified  hospitals  could  continue  to  receive  PIP 
payments  indefinitely  provided  that  they  continue  to  meet  stand- 
ards established  by  the  Secretary  that  were  applicable  on  October 
1,  1986.  The  conferees  expect  the  Health  Care  Financing  Adminis- 
tration to  identify  hospitals  which  would  qualify  for  continued  PIP 
payments  and  to  inform  such  hospitals  of  their  one-time  opportuni- 
ty to  continue  PIP  payments. 

The  conferees  recognize  that  elimination  of  PIP  may  present  se- 
rious financial  difficulties  for  certain  hospitals.  In  addition  to  the 
current  criteria  under  which  accelerated  payments  are  generally 
available,  accelerated  payments  to  hospitals  should  be  made  avail- 
able by  the  Secretary  if  the  hospital  can  demonstrate  that  it  is  ex- 
periencing significant  cash  flow  difficulties  resulting  from  oper- 
ations of  the  intermediary  or  from  unusual  circumstances  of  the 
hospital's  operation. 

The  PIP  option  would  be  retained  for  PPS-exempt  hospitals, 
skilled  nursing  facilities,  home  health  agencies,  and  hospitals  in 
states  holding  waivers  under  section  1886(c)  or  section  1814(b)(3); 
and  would  be  made  available  to  hospice  providers.  The  conferees 
require  that  the  payment  mechanism  and  requirements  be  compa- 
rable to  those  which  are  currently  in  place  under  42  CFR  405.454(j). 

(b)  Part  A  prompt  payment—The  conference  agreement  includes 
the  Senate  amendment  with  a  modification  which  specifies  that  95 
percent  of  "clean"  claims  shall  be  paid  in  not  more  than  30  calen- 
dar days  in  FY  1987;  26  for  FY  1988;  25  for  FY  89  and  24  for  FY 
1990  and  for  each  of  the  subsequent  years. 
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Periodic  interim  payments  could  not  be  eliminated  for  hospitals 
receiving  such  payments  until  the  intermediary  has  met  the 
prompt  payment  standards  for  three  consecutive  months.  Periodic 
interim  payments  could  be  provided  for  those  hospitals  that  meet 
the  standards  required  by  the  Secretary,  as  in  place  as  of  October 
1,  1987,  if  an  intermediary  fails  to  meet  the  applicable  prompt  pay- 
ment standard  for  three  consecutive  months.  For  providers  not  re- 
ceiving periodic  interim  payments  interest  would  be  required  to  be 
paid  on  claims  not  processed  within  the  specified  time  periods. 

(c)  Part  B  prompt  payment. — The  conference  agreement  includes 
the  Senate  amendment  with  a  modification  which  specifies  that  95 
percent  of  "clean"  claims  shall  be  paid  in  not  more  than  30  calen- 
dar days  in  FY  1987;  26  for  FY  1988;  25  for  FY  1989;  and  24  for  FY 
1990  and  for  each  of  the  subsequent  years  except  that  for  partici- 
pating physicians  the  standard  shall  be  19  days  for  FY  1988;  18  for 
FY  1989  and  17  for  FY  1990  and  for  each  subsequent  years.  For 
claims  not  paid  within  the  specified  time  period  interest  would 
accrue. 

The  conferees  are  concerned  about  the  rapid  slow  down  in  pay- 
ments to  beneficiaries  and  providers  that  has  developed  over  the 
last  year.  The  conferees  hope  that  intermediaries  and  carriers  proc- 
ess claims  in  the  most  expeditious  manner  and  consider  the  limits 
established  in  this  bill  as  an  absolute  ceiling  with  a  goal  of  process- 
ing claims  according  to  historical  experience.  The  conferees  urge 
the  Administration  to  manage  more  appropriately  the  payment 
function  carried  out  by  medicare's  intermediaries  and  carriers  and 
that  the  Administration  request  funds  necessary  to  improve  the  ad- 
ministration of  the  medicare  program  and  to  pay  claims  in  a 
timely  manner  consistent  with  the  historical  levels. 

The  Secretary  should  establish  standards  for  timely  payment  of 
claims  that  do  not  meet  the  definition  of  "clean"  claims  or  fail  to 
meet  the  95  percent  minimum  requirement.  The  conferees  do  not 
expect  that  the  exclusion  of  some  claims  from  timeliness  require- 
ments in  this  bill  will  result  in  increased  numbers  of  claims  classi- 
fied as  incomplete. 

(d)  Interest  rate.— The  conference  agreement  includes  the  House 
provision. 

(e)  Federal  administrative  costs. — The  conference  agreement  in- 
cludes the  House  provision. 

(f)  Definition  of  clean  claims.— The  conference  agreement  in- 
cludes the  Senate  amendment  with  an  amendment  clarifying  the 
definition  of  a  clean  claim.  A  "clean"  claim  is  defined  as  a  claim 
that  has  no  defect  or  impropriety  (including  the  absence  of  re- 
quired substantiating  documentation)  or  particular  circumstances 
requiring  special  treatment  that  prevents  timely  payment. 

(g)  Timely  amendments  to  agreements  and  regulations. — The  con- 
ference agreement  includes  the  Senate  amendment. 

10.  HEALTH  MAINTENANCE  ORGANIZATION  AMENDMENTS  (SECTIONS 
10222  AND  4510  OF  HOUSE  BILL) 

Present  law 

Section  1876  of  the  Social  Security  Act,  as  amended  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982  (TEFRA),  provides  for 
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Medicare  payments  to  Health  Maintenance  Organizations  (HMOs) 
and  Competitive  Medical  Plans  (CMPs)  on  either  a  risk  or  a  cost 
contracting  basis.  In  general,  risk  contracting  plans  are  financially 
responsible  for  the  cost  of  all  benefits  their  enrollees  would  other- 
wise be  eligible  for  under  Medicare  while  enrolled  in  these  plans. 

(a)  Two  for  one  rule,—  Section  114(c)(2)  of  TEFRA  provides  the 
HMOs  with  enrolled  individuals  under  an  existing  cost-contract 
and  convert  such  individuals  to  enrollment  under  a  risk  contract. 
However,  the  plan  must  enroll  two  new  Medicare  enrollees  under 
the  risk  contract  for  each  enrollee  converted  from  the  cost  to  the 
risk  contract.  This  provision  is  known  as  the  "two  for  one"  rule. 

(b)  Explanation  of  enrollee  rights, — Each  HMO  and  CMP  must 
meet  certain  requirements  to  be  eligible  to  contract  with  the  Secre- 
tary to  enroll  Medicare  members.  These  requirements  include  ac- 
cepting financial  responsibility  for  contracted  services  and  provid- 
ing for  meaningful  grievance  procedures.  The  enrolling  member  of 
a  risk  contracting  plan  accepts  that,  except  for  emergency  and  out- 
of-area  care,  neither  the  plan  nor  Medicare  has  financial  responsi- 
bility for  services  not  rendered  by  or  through  the  contracting  plan. 

(c)  Restriction  on  waivers  of  50  percent  Medicare  and  Medicaid 
enrollment. — Each  Medicare  contracting  HMO  and  CMP  must  have 
at  least  half  of  their  membership  composed  of  enrollees  that  are 
not  entitled  to  benefits  under  either  Medicare  or  Medicaid.  The 
Secretary  can  waive  this  requirement  only  if  circumstances  war- 
rant such  waiver  and  the  organization  is  making  reasonable  efforts 
to  enroll  individuals  not  entitled  to  Medicare  or  Medicaid. 

(d)  Prompt  payment  of  claims. — Each  HMO  and  CMP  is  financial- 
ly responsible  for  the  cost  of  benefits  used  by  its  enrollees,  whether 
provided  directly  or  under  arrangement. 

(e)  Financial  disclosure.— Each  HMO  and  CMP  is  required  to 
comply  with  Section  1318  of  the  Public  Health  Service  Act  (relating 
to  financial  disclosure). 

(f)  Civil  monetary  penalties.— Medicare  contracts  with  HMOs  and 
CMOs  are  automatically  annually  renewable,  unless  the  Secretary 
determines  that  the  organization  has  failed  to  meet  its  contractual 
obligations.  The  Secretary  may  terminate  such  contracts  at  any 
time  if  it  is  found  (after  appropriate  notice  and  opportunity  for 
hearing)  that  the  organization  has  substantially  failed  to  carry  out 
the  terms  of  the  contractual  requirements. 

(g)  Study  of  A.APCC  and  ACR. — Reimbursement  of  risk  contract- 
ing HMOs  and  CMPs  is  determined  based  on  estimates  of  the  aver- 
age adjusted  per  capita  cost  (AAPCC)  and  the  adjusted  community 
rate  (ACR). 

(h)  Allowing  Medicare  beneficiaries  to  disenroll  at  a  local  Social 
Security  office.— No  provision. 

House  bill 

(a)  Two  for  One  rule. — 

Section  10222.— Amends  TEFRA  such  that  the  "two  for  one 
rule"  does  not  apply  for  current  nonrisk  HMO  Medicare  enroll- 
ees for  months  beginning  with  April  1987. 

Section  4510. — No  provision. 

(b)  Explanation  of  enrollee  rights. — 
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Section  10222—  Requires  HMOs  and  CMPs  contracting  on 
either  a  risk  or  cost  basis  to  provide  each  enrollee  at  the  time 
of  enrollment,  and  not  less  than  annually  thereafter,  an  expla- 
nation of  the  enrollee's  rights,  including  enrollee's  rights  to 
benefits  from  the  organization,  restrictions  on  Medicare  pay- 
ments for  services  provided  other  than  by  or  through  the  orga- 
nization, out-of-area  coverage,  coverage  of  emergency  services, 
and  appeal  rights  of  enrollees. 

Section  4510. — No  provision. 

(c)  Restriction  on  waivers  of  50  percent  Medicare  and  Medicaid 
enrollment — 

Section  10222.— 

(1)  Limits  the  Secretary's  authority  to  issue  new  waivers 
of  the  50  percent  rule  to  plans  with  service  areas  that  in- 
clude populations  more  than  half  of  which  are  entitled  to 
either  Medicare  or  Medicaid. 

(2)  Provides  that,  if  an  eligible  organization  fails  to 
comply  with  the  requirements  for  a  waiver,  the  Secretary 
may  suspend  enrollment  of  Medicare  enrollees  by  the  or- 
ganization. 

(3)  Provides  that,  in  the  case  of  organizations  that  cur- 
rently have  a  waiver  but  that  do  not  meet  the  require- 
ments for  such  waiver  as  amended  by  this  section,  the  Sec- 
retary is  given  the  authority  to  suspend  enrollments  under 
Medicare  if  the  organization  does  not  meet  scheduled  en- 
rollment goals  approved  by  the  Secretary. 

Section  4510  — 

(1)  Similar  provision. 

(2)  Provides  that,  if  an  eligible  organization  fails  to 
comply  with  the  requirements  for  a  waiver,  the  Secretary 
may  provide  for  a  suspension  of  Medicare  payments  to  the 
organization. 

(3)  Provides  that,  in  the  case  of  organizations  that  cur- 
rently have  a  waiver  but  that  do  not  meet  the  require- 
ments for  such  waiver  as  amended  by  this  section,  the  Sec- 
retary is  given  the  authority  to  suspend  payments  under 
Medicare. 

(d)  Prompt  payments  of  claims. — 

Section  10222. — Requires  that  risk  contracting  organizations 
must  provide  for  payment  of  claims  submitted  for  covered  serv- 
ices and  supplies  furnished  to  their  enrollees  by  physicians, 
providers  and  suppliers  not  having  a  contractual  arrangement 
with  the  organization  within  the  same  time  limits  for  prompt 
payment  that  apply  to  Medicare  carriers  and  fiscal  interme- 
diaries. If,  after  notice  and  opportunity  for  a  hearing,  an  orga- 
nization fails  to  make  prompt  payments,  the  Secretary  may 
provide  for  direct  payment  of  amount  owed  and  then  deduct 
the  amount  of  such  payments  (and  amounts  incurred  by  the 
Secretary  in  making  such  payments)  from  payment  otherwise 
made  to  such  organizations. 

Section  4510. — No  provision. 

(e)  Financial  disclosure. — 

Section  10222— Requires  that  HMOs  and  CMPs  supply,  on 
request  of  the  Secretary  and  according  to  regulations  specified 
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by  the  Secretary,  information  as  to  ownership  of  subcontrac- 
tors with  whom  the  organization  had  business  transactions  in 
excess  of  $25,000  during  the  preceding  12  months,  and  com- 
plete information  regarding  significant  business  transactions 
between  organizations  and  wholely  owned  subcontractors  or 
suppliers  during  the  5-year  period  preceding  the  date  of  such 
request.  The  organization  is  required  to  notify  the  Secretary  of 
loans  or  other  special  financial  arrangements  between  the  or- 
ganization and  its  subcontractors,  affiliates,  and  related  par- 
ties. 

Section  4510. — No  provision. 

(f)  Civil  money  penalties. — 

Section  10222. — Provides  that  any  risk-contracting  organiza- 
tion that  fails  substantially  to  provide  any  medically  necessary 
items  and  services  that  are  required  to  be  provided  under  such 
contract,  is  subject  to  a  civil  money  penalty  of  not  more  than 
$2,000  for  each  such  failure  if  the  failure  has  adversely  affect- 
ed (or  has  the  likelihood  of  adversely  affecting)  individuals  en- 
rolled under  such  contract.  Such  penalties  are  subject  to  the 
requirements  generally  applicable  to  civil  money  penalties 
under  Section  11 28 A  of  the  Social  Security  Act  (except  for  sub- 
section (a)). 

Section  4510. — No  provision. 

(g)  Study  ofAAPCC  and  ACR.— 

Section  10222.  —Requires  the  Secretary  to  provide,  through  a 
contract  with  an  appropriate  organization,  for  a  study  of  the 
methods  by  which  the  AAPCC  and  the  ACR  can  be  refined  to 
more  accurately  reflect  the  cost  of  providing  care  to  different 
classes  of  patients,  and  to  submit  to  Congress  not  later  than 
January  1,  1988  specific  legislative  recommendations  concern- 
ing the  methods  by  which  these  measures  can  be  refined. 

(h)  Allowing  Medicare  Beneficiaries  to  Disenroll  at  a  Local  Social 
Security  Office. — 

Section  10222. — Requires  the  Secretary  to  provide  that  benefici- 
aries may  disenroll  from  HMOs  and  CMPs  at  any  local  office  of  the 
Social  Security  Administration  on  or  after  June  1,  1987. 
Section  4510. — No  provision. 

Effective  date. — Section  10222. — Enactment  except  for  the  follow- 
ing: 

(b)  January  1,  1987. 

(c)  Except  for  subsection  (3)  relating  to  current  waivers,  ap- 
plies to  modifications  and  waivers  granted  after  enactment. 

(d)  Applies  to  services  furnished  on  or  after  July  1,  1987. 

(e)  Applies  to  contracts  as  of  January  1,  1987. 

Section  4510. — Except  for  subsection  (3)  relating  to  current  waiv- 
ers, applies  to  modifications  and  waivers  granted  after  enactment. 

i  Senate  amendment 

No  provision. 

J  Conference  agreement 

(a)  Two  for  One  rule.— The  conference  agreement  includes  section 
10222  of  the  House  provision. 
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(b)  Explanation  of  enrollee  rights. — The  conference  agreement  in- 
cludes section  10222  of  the  House  provision,  All  HMO/CMP's  would 
be  required  to  provide  medicare  beneficiaries  an  explanation  of 
their  rights  as  HMO  enrollees,  including  but  not  limited  to  under- 
standable descriptions  of  the  benefits  package,  the  meaning  of  any 
"lock-in"  provisions,  the  scope  of  out-of-area  coverage  and  emergen- 
cy and  urgently  needed  services  and  appeal  rights.  This  informa- 
tion would  be  supplied  to  beneficiaries  enrolled  in  risk  contract 
HMO/CMP's  effective  January  1,  1987  and  no  less  often  than  every 
January  thereafter. 

Restriction  of  waivers  of  50  percent  Medicare  and  Medicaid  en- 
rollment— The  conference  agreement  includes  section  10222  of  the 
House  provision  with  two  amendments: 

(1)  Restrictions  on  new  waivers — New  waivers  may  only  be 
granted  "to  the  extent  that"  more  than  50  percent  of  the  popu- 
lation area  served  by  the  organization  consists  of  individuals 
who  are  entitled  to  benefits  under  this  title  or  under  a  State 
plan  approved  under  title  XIX. 

New  waivers  of  the  requirements  of  section  1876(f)(1)  of  the 
Act  would  be  allowed,  at  the  discretion  of  the  Secretary,  for  a 
period  not  to  exceed  three  years  if  the  organization  is  publicly 
owned  and  operated.  The  conferees  note  that  the  original  pur- 
pose of  this  requirement  was  to  ensure  that  the  organization 
remain  financially  sound,  and  that  it  be  of  sufficient  quality  to 
attract  nonmedicare  enrollees.  Because  the  financial  viability 
of  a  publicly  owned  HMO  would  be  guaranteed  by  the  govern- 
ment, but  such  an  HMO  would  typically  serve  a  disproportion- 
ate share  of  medicaid  and  medicare  beneficiaries,  the  require- 
ments of  section  1876(f)(1)  do  not  serve  their  purpose  and  can 
appropriately  be  waived. 

(2)  Sanctions  for  noncompliance— If  an  eligible  organization 
fails  to  comply  with  the  requirements  for  a  waiver,  the  Secre- 
tary may  suspend  medicare  payments  to  the  organization  for 
beneficiaries  newly  enrolled  after  the  date  of  a  finding  of  non- 
compliance, and  may  also  suspend  new  renrollment  of  medi- 
care beneficiaries  by  the  organization. 

In  the  case  of  organizations  that  currently  have  a  waiver  but 
that  do  not  meet  the  requirements  for  such  waiver  as  amended 
by  this  section,  the  Secretary  would  be  given  the  authority  to 
suspend  medicare  payments  for  beneficiaries  newly  enrolled 
after  the  date  of  a  finding  of  noncompliance,  and  to  suspend 
new  enrollments  if  the  organization  does  not  meet  scheduled 
enrollment  goals  approved  by  the  Secretary. 

No  new  waivers  of  the  current  rule  requiring  that  no  more 
than  50  percent  of  enrollees  be  medicare  or  medicaid  eligible 
would  be  granted  other  than  for  exceptions  specified  in  the 
bill.  Where  an  existing  waiver  has  been  granted  for  reasons 
other  than  "disproportionate"  representation,  the  Secretary 
must  establish  a  schedule  under  which  each  waived  organiza- 
tion can  meet  the  50/50  requirement.  Where  a  waiver  has  been 
granted  for  other  than  "disproportionate"  representation,  the 
waivers  may  only  be  extended  if  the  Secretary  determines  that 
the  organization  (or  its  successor)  has  made  and  is  continuing 
to  make  reasonable  efforts  to  meet  scheduled  enrollment  goals 
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approved  by  the  Secretary.  The  Secretary  would  be  given  au- 
thority to  suspend  further  medicare  enrollment  if  the  waivered 
HMO/CMP  fails  to  meet  its  enrollment  schedule  (in  order  to 
come  into  compliance  with  the  50/50  rule).  If  the  HMO/CMP 
does  not  have  a  50/50  waiver,  but  is  out  of  compliance  with  the 
50/50  rule,  the  Secretary  would  be  given  authority  to  freeze 
new  medicare  enrollment  and  to  suspend  medicare  payments 
for  new  enrollments  after  the  finding  of  non-compliance. 

The  conference  agreement  clarifies  that  the  Secretary  has 
the  authority,  to  terminate  (after  reasonable  notice  and  oppor- 
tunity for  hearing)  contracts  entered  into  under  section  1876  if 
the  organization  substantially  fails  to  meet  the  requirements  of 
the  new  section  1876(f)  relating  to  the  50/50  membership  re- 
quirements. 

(d)  Prompt  payment  of  claims. — The  Conference  agreement  in- 
y  eludes  section  10222  of  the  House  provision  with  an  amendment 
;  •  that  the  requirements  of  the  provision  become  effective  with  re- 
spect to  services  furnished  on  or  after  January  1,  1987.  Effective  be- 

5  ginning  on  January  1,  1987  until  December  31,  1987,  "clean" 
\ 1  claims  submitted  for  services  and  supplies  furnished  to  HMO/CMP 
1  enrollees  pursuant  to  a  Section  1876  contract  furnished  by  physi- 
cians, providers  and  suppliers  not  having  a  contractual  arrange- 

I  ment  with  the  organization  must  be  paid  within  thirty  calendar 
1 !  days  of  receipt  by  the  HMO/ CMP.  The  conferees  encourage  HMO/ 

'  CMP's  to  pay  such  claims  in  a  shorter  period  than  the  maximum  of 
30  calendar  days  as  required  in  this  bill,  especially  in  light  of  the 

'  fact  that  HMO/CMP's  are  paid  prospectively  by  the  medicare  pro- 
gram. For  calendar  year  1988  the  prompt  payment  standard  would 

I I  be  26  days;  for  1989,  25  days;  and  for  1990  and  beyond,  24  days.  If 
the  standards  are  not  met,  the  Secretary  would  have  the  authority 

1 ;  to  provide  for  direct  payment  of  the  amounts  owed  to  such  provid- 
' '  ers  and  suppliers.  In  this  case,  the  Secretary  would  provide  for  an 
M  appropriate  reduction  in  the  amount  of  payments  otherwise  made 
to  the  organization  to  reflect  such  payments. 

(e)  Financial  disclosure.— The  conference  agreement  includes  sec- 
tion 10222  of  the  House  provision. 

|      (f)  Civil  monetary  penalties. — The  conference  agreement  includes 

*  section  10222  of  the  House  provision  with  an  amendment  that  the 
j   amount  of  the  penalty  is  equal  to  $10,000  for  each  substantial  fail- 
ure to  provide  medically  necessary  items  or  services  that  are  re- 
quired to  be  provided  under  the  contract.  In  determining  whether 

*  the  requirements  of  this  section  were  breached,  the  Secretary  is  ex- 
pected to  take  into  consideration  generally  accepted  HMO  practice 

e  j  patterns  for  the  delivery  of  medically  necessary  care. 

(g)  Study  of  the  AAPCC  and  ACR. — The  conference  agreement 
[  \  includes  section  10222  of  the  House  provision. 

5 1  (h)  Allowing  Medicare  beneficiaries  to  disenrcll  at  a  local  Social 
7  J  Security  office. — The  conference  agreement  includes  section  10222 
l'   of  the  House  provision. 

(i)  Use  of  benefit  stabilization  funds  during  the  1986  contract 
e  year. — The  conference  agreement  allows  amounts  withheld  and  re- 
lt  served  in  the  Federal  Hospital  Insurance  Trust  Fund  and  in  the 
8 \  Federal  Supplementary  Medical  Insurance  Trust  Fund  under  sec- 
k   tion  1876(g)(5)  during  the  1986  contract  period  to  be  withdrawn  by 
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the  organization  to  the  extent  that  the  organization  was  paid  less 
than  it  would  have  otherwise  been  paid  under  a  risk  contract  with 
the  Secretary  as  a  result  of  Federal  spending  reductions  triggered 
under  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of 

1985. 

11.  PROVISIONS  RELATING  TO  IMPROVEMENT  OF  QUALITY  OF  CARE  (SEC- 
TION 10223  OF  HOUSE  BILL;  SECTIONS  614  AND  615  OF  SENATE 
AMENDMENT) 

Prsent  law 

(a)  Provider  representation  of  beneficiaries  on  appleals  and  appeal 
of  technical  denials. — If  a  beneficiary  disagrees  with  a  payment 
denial  for  services  provided  under  Medicare  Part  A,  he  or  she  is 
entitled  to  appeal  the  determination.  In  the  past,  beneficiaries  have 
been  permitted  to  be  represented  in  their  appeals  by  the  provider 
who  furnished  the  services  in  question.  However,  in  April  1984, 
HCFA  issued  an  intermediary  manual  instruciton  prohibiting  such 
representation.  HCFA  also  has  prohibited  appeals  of  " technical" 
denials,  such  as  homebound  and  intermittent  care  requirements  for 
home  health  services. 

(b)  Prohibition  of  certain  physician  incentive  plans. — Section 
1866(d)  of  the  Social  Security  Act  provides  for  Medicare  payments 
to  most  hospitals  on  a  prospective  basis.  These  PPS  hospitals  are 
responsible  for  the  costs  of  all  medically  necessary  part  A  inpatient 
services  provided  to  Medicare  beneficiaries  during  their  inpatient 
stay.  Section  1876  of  the  Social  Security  Act,  as  amended  by  the 
Tax  Equity  and  Fiscal  Responsibility  Act  of  1982  (TEFRA),  provides 
for  Medicare  payments  to  Health  Maintenance  Organizations 
(HMOs)  and  Competitive  Medical  Plans  (CMPs)  on  either  a  risk  or 
a  cost  contracting  basis.  In  general,  risk  contracting  plans  are  fi- 
nancially responsible  for  the  cost  of  all  benefits  their  enrollees 
would  otherwise  be  eligible  for  under  Medicare  while  enrolled  in 
these  plans. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. — 
No  provision. 

House  bill 

(a)  Provider  representation  of  beneficiaries  on  appeals  and  appeal 
of  technical  denials. — Allows  providers  to  represent  beneficiaries 
on  appeals,  but  prohibits  representation  by  a  provider  with  respect 
to  issues  described  in  section  1879(a)(2)  of  the  Social  Security  Act 
unless  the  provider  has  waived  any  rights  for  payment  from  the 
beneficiary  for  services  involved  in  the  appeal. 

Provides  beneficiaries  the  right  to  appeal  any  payment  denial  for 
benefits  under  part  A  or  part  B  home  health  services. 
Effective  date.  —Enactment. 

(b)  Prohibition  of  certain  physician  incentive  plans. — 

(1)  Prohibition  of  incentive  payments. — Prohibits  a  hospital 
or  risk-contracting  HMO  or  CMP  from  knowingly  making  in- 
centive payments  to  a  physician  as  an  inducement  to  reduce  or 
limit  services  provided  to  Medicare  beneficiaries  who  are 
under  the  direct  care  of  the  physician.  With  respect  to  HMOs 
and  CMPs,  the  prohibition  applies  to  Medicare  enrollees  of 
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such  entities.  Hospitals  and  risk-contracting  HMOs  and  CMPs 
who  knowingly  make  such  payments  are  subject  to  civil  money 
penalties  of  $2,000  for  each  such  individual  with  respect  to 
whom  the  payments  are  made,  in  addition  to  any  other  penal- 
ties that  may  be  prescribed  by  law.  Any  physician  who  know- 
ingly accepts  such  incentive  payments  is  subject  to  a  civil 
money  penalty  of  $2,000  for  each  such  individual  with  respect 
to  whom  such  payments  are  made,  in  addition  to  any  other 
panalties  prescribed  by  law. 

(2)  Study  of  incentive  arrangements. — Requires  the  Secretary 
to  conduct  a  study  of  inicentive  arrangements  offered  to  physi- 
cians by  HMOs  and  CMPs,  and  to  report  the  findings  to  Con- 
gress no  later  than  April  1,  1987.  The  report  shall  include  rec- 
ommendations for  providing  exceptions  for  such  organizations 
from  the  prohibition  specified  under  (1)  for  incentive  payments 
that  encourage  efficiency  in  the  utilization  of  services  but  do 
not  have  a  substantial  potential  for  an  adverse  effect  on  qual- 
ity. 

Effective  date. — The  prohibition  and  civil  money  penalty  provi- 
sions apply  to  payments  made  by  hospitals  occurring  more  than  6 
months  after  enactment,  and  to  payments  made  by  risk  contracting 
plans  on  or  after  January  1,  1988. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. — 

(1)  In  general. — Requires  the  Secretary  to  arrange  for  a  study 
to  serve  as  the  basis  for  establishing  a  strategy  for  reviewing 
and  assuring  the  quality  of  care  under  medicare. 

(2)  Items  included  in  the  study. — The  study  is  required 
among  other  items,  to  (a)  identify  the  appropriate  consider- 
ations which  should  be  used  in  defining  "quality  of  care";  (b) 
evaluate  the  relative  roles  of  structure,  process,  and  outcome 
standards  in  assuring  quality  of  care;  (c)  consider  whether  cri- 
teria and  standards  for  defining  and  measuring  quality  of  care 
should  be  developed  and,  if  so,  how  this  should  be  done;  (d) 
evaluate  the  adequacy  and  focus  of  the  current  methods  for 
measuring,  reviewing,  and  assuring  quality  of  care;  (e)  evaluate 
the  current  research  on  methodologies  for  measuring  quality  of 
care,  and  suggest  areas  of  research  needed  for  further  progress; 
(f)  evaluate  the  adequacy  and  range  of  methods  available  to 
correct  or  prevent  identified  problems  with  quality  of  care;  (g) 
review  mechanisms  available  for  coordinating  and  supervising 
at  the  national  level  quality  review  and  assurance  activities; 
and  (h)  develop  general  criteria  which  may  be  used  in  estab- 
lishing priorities  in  the  allocation  of  funds  and  personnel  in  re- 
viewing and  assuring  quality  of  care. 

(3)  Report. — Requires  the  Secretary  to  report  to  Congress,  no 
later  than  2  years  after  the  date  of  enactment.  The  report  shall 
address  the  items  in  (2)  above  and  shall  include  recommenda- 
tions with  respect  to  strengthening  quality  assurance  and 
review  activities  for  Medicare  services. 

(4)  Arrangement  for  study. — Requires  the  Secretary  to  re- 
quest the  National  Academy  of  Sciences,  acting  through  appro- 
priate units,  to  submit  an  application  to  conduct  the  study  de- 
scribed in  this  subsection.  If  the  Academy  submits  an  accepta- 
ble application,  the  Secretary  is  required  to  enter  into  an  ap- 
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propriate  arrangement  with  the  Academy  for  conducting  the 
study.  If  the  Academy  does  not  submit  an  acceptable  applica- 
tion, the  Secretary  may  request  one  or  more  appropriate  non- 
profit private  entities  to  submit  an  application  to  conduct  the 
study  and  may  enter  into  an  arrangement  for  the  study  with 
the  entity  which  submits  the  best  application. 
Requires  the  Secretary,  in  developing  plans  for  the  conduct  of  ! 
the  study,  to  assure  that  consumer  and  provider  groups,  peer 
review  organizations,  the  Joint  Commission  on  Accreditation  of 
Hospitals,  professional  societies,  and  private  purchasers  of  care 
with  experience  and  expertise  in  the  monitoring  and  quality  of 
care  are  consulted. 
Effective  date.  — Enactment. 

Senate  amendment 

(a)  Provider  representation  of  beneficiaries  on  appeals  and  appeal 
of  technical  denials. — Similar  provision,  except  prohibits  provider 
representing  beneficiary  from  imposing  any  financial  liability  on 
the  beneficiary  in  connection  with  representation.  Also  prohibits 
costs  incurred  by  provider  for  representing  a  beneficiary  in  an  un-  \ 
successful  appeal  from  being  allowed  as  reasonable  costs. 

Provides  beneficiaries  the  right  to  appeal  payment  denials  for 
home  health  services  that  do  not  meet  the  "intermittent  or  home 
bound''  criteria. 

Effective  date. — For  provider  representation  provisions,  effective 
on  enactment.  For  technical  denials  provisions,  effective  for  cover- 
age denials  occurring  on  or  after  July  1,  1987, 

(b)  Prohibition  of  certain  physician  incentive  plans. — No  provi- 
sion.. 

(c)  Study  to  develop  a  strategy  for  quality  review  and,  assurance.  — 
No  provision. 

Conference  agreement 

(a)  Provider  representation  of  beneficiaries  on  appeals  and  appeals 
of  technical  denials. — The  conference  agreement  includes  the 
Senate  amendment. 

(b)  Prohibition  of  certain  physician  incentive  plans. — The  confer-  s 
ence  agreement  includes  the  House  provision  with  an  amendment  ; 
extending  its  applications  to  Medicaid.  The  agreement  modifies  the 
House  requirement  for  HMOs  and  CMPs  by  extending  the  period  of 
exemption  to  April  1,  1989.  The  Secretary  would  be  required  to  con- 
duct a  study  of  the  impact  of  physician  incentive  arrangements  and 
make  legislative  recommendations  to  refine  the  prohibition  as  it  re- 
lates to  HMOs  and  CMPs  by  January  1,  1988,  The  provision  does 
not  apply  to  incentive  plans  approved  by  the  Secretary  as  part  of  a 
demonstration  project. 

(c)  Study  to  develop  a  strategy  for  quality  review  and  assurance. —  j 
The  conference  agreement  includes  the  House  provision  with  an 
amendment  concerning  coordination  of  quality  of  care  studies.  The 
Secretary  of  Health  and  Human  Services  (HHS)  would  be  required 
to  designate  an  office  with  responsibility  for  coordinating  the  plan- 
ning of  studies  on  quality  of  care,  including  the  development  of  pri-  j 
orities  for  quality  studies.  The  office  would  also  be  responsible  for 
coordinating  access  to  data  necessary  to  conduct  the  studies  and  for 
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maintaining  a  clearinghouse  on  PPS  quality  studies  conducted  by 
HHS  and  other  entities.  Such  office  may  be  located  within  the 
Health  Care  Financing  Administration. 

12.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS  RELAT- 
ING TO  PARTS  A  AND  B  (SECTIONS  10224,  4504,  AND  4509  OF  HOUSE 
BILL) 

Present  law 

(a)  Treatment  of  group  purchasing  vendor  agreements. — It  is  pro- 
hibited to  receive,  give,  solicit,  or  offer  any  remuneration  in  return 
for  referring  or  arranging  for  the  furnishing  of  any  item  or  service 
or  in  return  for  purchasing,  leasing,  or  ordering  any  good,  facility, 
or  service  for  which  payment  can  be  made  under  Medicare. 

Some  hospitals  and  other  providers  purchase  medical  supplies 
and  equipment  through  their  participation  in  group  purchasing  or- 
ganizations (GPOs).  GPOs  purchase  goods  and  services  for  partici- 
pating institutions.  A  service  or  transactional  fee  is  charged  to  par- 
;  ticipating  institutions  by  GPOs.  In  some  situations,  fees  are  also 
paid  by  the  vendor  or  supplier  in  order  to  participate  in  the  GPO 
agreement.  This  practice  constitutes  a  technical  violation  of  Medi- 
care anti-fraud  and  abuse  preventions. 

(b)  Extension  and  clarification  of  competitive  contracting  author- 
ity.— DEFRA  provided  the  Secretary  with  the  authority  to  enter 
into  two  competitively  bid  contracts  under  part  A  and  two  such 
contracts  under  part  B  to  replace  poor  performing  contractors,  i.e., 
intermediaries  and  carriers.  This  authority  expires  on  September 
30,  1986. 

While  the  Secretary  has  used  this  authority  to  enter  into  com- 
petitively bid  cost  contracts,  competitive  bidding  has  not  been  used 
;  in  the  negotiation  of  fixed-price  contracts. 

(c)  Parts  A  and  B  COBRA  technical  corrections. — Current  law 
contains  a  number  of  technical  errors. 

(d)  Delay  in  promulgation  of  regulations. — The  Secretary  may  at 
any  time  issue  regulations,  instructions  to  Medicare  carriers  and 
fiscal  intermediaries,  and  other  instruments  which  change  Medi- 

•  care  policy.  Regulations  must  be  issued  in  final  form  prior  to 

•  August  15  or  prior  to  October  6  to  be  included  in  the  August  or 
October  Gramm-Rudman-Hollings  baseline.  As  an  exception  to  this 
general  rule,  proposed  regulations  updating  prospective  payments 

\   for  hospital  operating  costs  are  included  in  the  August  or  October 
Gramm-Rudman-Hollings  baseline  if  they  are  issued  prior  to  the 
]  August  15  or  October  6  deadline. 

|  House  bill 

(a)  Treatment  of  group  purchasing  vendor  agreements. — 
Section  10224. — Permits  the  payment  of  administrative  fees 

to  group  purchasing  organizations  by  a  vendor  if  the  purchas- 
ing agent  has  an  appropriate  written  contract  and  full  disclo- 
sure of  the  payment  is  made  to  each  provider. 
Section  459 4.—  Similar  provision. 
Section  4509.— No  provision. 

(b)  Extension  and  clarification  of  competitive  contracting  author- 
ity.— 
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Section  10224. — Extends  the  authority  of  the  Secretary  for  3 
years  to  enter  into  competitively  bid  contracts  with  interme- 
diaries and  contractors  to  replace  poor  performing  contracts. 
Language  would  be  clarified  to  include  fixed-price  contracting. 

Section  4504- — No  Provision. 

Section  4509. — No  Provision. 

(c)  Parts  A  and  B  COBRA  technical  corrections. — 

Section  10224. — Corrects  technical  errors  as  follows:  (1)  clari- 
fies that  a  1-year  transition  period  is  provided  for  foreign  medi- 
cal graduates  (FMGs)  who  have  not  passed  the  Foreign  Medical 
Graduate  Examination  in  the  Medical  Sciences  from  July  1, 
1986,  through  June  30,  1987,  such  a  FMG  will  be  counted  at  a 
rate  equal  to  one-half  of  the  rate  at  which  the  individual  would 
otherwise  be  counted;  (2)  allows  the  Secretary  to  announce 
rather  than  publish  health  maintenance  organization  and  com- 
petitive medical  plan  rates  by  September  7  of  each  year;  (3) 
clarifies  effective  date  of  the  provision  regarding  penalties  for 
billing  for  assistants  at  surgery  for  certain  cataract  operations; 
(4)  allows  temporary  use  of  carrier  prepayment  screening  as  a 
substitute  for  preprocedure  review;  (5)  clarifies  that  the  termi- 
nation date  of  the  ACCESS  demonstration  project  is  July  31, 
1987;  and  (6)  makes  other  miscellaneous  corrections  to  COBRA 
and  related  laws. 

Section  4504- — No  provision. 

Section  4509. — Identical  provision. 

(d)  Delay  in  promulgation  of  regulations.— The  Secretary  would 
be  prohibited  from  issuing  in  final  form  any  regulation,  instruc- 
tion, or  other  policy  before  September  15,  1987,  which  is  estimated 
by  the  Secretary  to  achieve  Medicare  savings  in  fiscal  year  1987  of 
more  than  $50,000,000,  except  as  required  to  implement  specific 
provisions  required  under  statute.  The  Secretary  would  also  be  pro- 
hibited from  publishing  in  final  form  any  regulation  regarding 
changes  in  the  methodology  for  computing  the  amount  of  payment 
for  capital-related  costs  for  inpatient  hospital  services  under  Medi- 
care part  A  between  September  1,  1986  and  September  1,  1987.  Ref- 
erences in  current  law  to  regulations  issued  in  final  or  proposed 
form  pursuant  to  Sections  1886(b)(3)(B),  1886(d)(3)(A),  and  1886(e)(4) 
of  the  Social  Security  Act  would  be  clarified.  Under  this  provision, 
no  Euch  reference  would  be  construed  as  including  any  regulation 
issued  or  proposed  with  respect  to  capital-related  costs. 

Effective  date. — (a)  Applies  to  payments  made  before,  on,  or  after 
the  date  of  enactment;  (b)  applies  to  contracts  entered  into  on  or 
after  October  1,  1986;  (c)  applies  as  if  it  had  been  included  in  the 
enactment  of  COBRA;  and  (d)  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Group  purchasing  agreements. — The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment.  The  conference 
agreement  follows  section  4504  of  the  bill  which  would  exclude 
amounts  paid  by  vendors  of  goods  and  services  to  authorized  pur- 
chasing agents  for  groups  of  hospitals,  nursing  homes  or  other  enti- 
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ties  and  individuals  furnishing  medicare  services.  The  conference 
agreement  would  delete  the  reference  to  a  specific  percentage  limit 
on  the  amount  of  such  a  fee.  The  deletion  was  made  because  of  a 
concern  that  specifying  a  percentage  might  establish  a  norm  for  all 
such  fees,  resulting  in  increases  in  current  fees  that  are  typically 
below  the  amount  specified.  The  Secretary  shall  monitor  these  ar- 
rangements for  possible  abuse,  particuarly  those  in  excess  of  3  per- 
cent. In  addition,  the  conference  agreement  would  require  disclo- 
sure of  fees  paid  by  medicare  providers  as  prescribed  by  the  Secre- 
tary in  regulations. 

(b)  Competitive  contracting. — The  conference  agreement  includes 
the  House  provision  with  an  amendment  which  would  clarify  the 
Secretary's  authority  to  enter  into  competitively  bid  fixed  price 
contracts. 

(c)  COBRA  technicals. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

(d)  Moratorium  on  HCFA  regulations. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment  to  prohibit 
the  Secretary  from  issuing  any  regulation,  instruction  or  other 
policy  regarding  hospitals  or  physicians  before  September  1,  1987 
which  would  achieve  medicare  savings  of  more  than  $50  million  in 
fiscal  year  1988. 

The  conference  agreement  also  prohibits  the  Secretary  from  issu- 
ing final  regulations  that  change  the  methodology  for  computing 
the  amount  of  payment  for  capital-related  costs  for  inpatient  hospi- 
tal services  under  part  A  before  September  1,  1987. 

The  agreement  also  requires  that  the  Secretary  allow  60  days  for 
public  comment  on  proposed  regulations  and  notices,  except  for 
limited  circumstances  when  such  comment  periods  are  not  possible 
due  to  statutorily  imposed  deadlines  for  Secretarial  action.  This 
provision  does  not  require  the  Secretary  to  provide  an  opportunity 
for  public  comment  for  items  (such  as  interpretive  rules,  general 
statements  of  policy,  or  rules  of  agency  organization,  procedure  or 
practice)  that  are  not  currently  subject  to  that  requirement.  (See 
also  item  #2  and  #3). 

13.  DIRECT  COSTS  OF  GRADUATE  MEDICAL  EDUCATION  (SECTION  4501  OF 

HOUSE  BILL) 

Present  law 

COBRA  restructure  the  manner  in  which  Medicare  reimburses 
teaching  hospitals  for  the  direct  cost  they  incur  for  graduate  medi- 
cal education.  Effective  with  cost  reporting  periods  beginning  on 
or  after  July  2,  1985,  hospitals  are  to  receive  payment  on  the  basis 
of  a  formula  that  takes  into  account  each  hospital's  previous  aver- 
age cost  per  full-time  equivalent  resident,  the  number  for  full-time 
equivalent  residents  during  the  period  for  which  reimbursement  is 
being  made,  an  the  hospital's  proportion  of  total  inpatient  days 
used  by  Medicare  patients  during  that  period. 

(a)  Clarifying  counting  of  time  spent  in  out  patient  settings.  Time 
spent  by  residents  out  of  the  inpatient  setting  is  counted  for  this 
purposes  only  if  the  setting  is  part  of  the  hospital. 

(b)  Reducing  maximum  initial  residence  period. — Beginning  on 
July  1,  1986,  distinctions  are  made  among  residents,  for  purposes  of 
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counting  their  full-time  equivalency  in  this  formula,  and  different 
weighting  factors  are  applied  depending  on  how  many  years  of  resi- 
dent training  they  have  completed.  Residents  are  weighted  at  1,00 
during  the  period  needed  to  obtain  their  first  board  eligibility,  plus 
one  additional  year,  not  to  exceed  a  total  of  5  years.  This  results 
in  full  payments  for  either  4  or  5  years.  After  the  initial  residency 
period,  payments  are  reduced;  beginning  on  July  1,  1987,  payments 
for  such  residents  are  reduced  to  half  (i.e.,  a  weight  factor  of  .50)  of 
what  they  would  otherwise  have  been. 

House  bill 

(a)  Clarifying  counting  of  time  spent  in  outpatient  settings. — 
Counts  only  time  spent  in  patient  care  activities  towards  the  deter- 
mination of  full-time  equivalency  (used  in  determining  of  payments 
for  direct  graduate  medical  education  costs),  and  counts  all  time  so 
spend  by  a  resident  under  an  approved  medical  residency  training 
program,  without  regard  to  the  setting  in  which  the  activities  are 
performed,  if  the  hospital  incurs  costs  for  the  training  program  in 
that  setting. 

(b)  Reducing  Maximum  Initial  residency  period.  Reduces  the 
length  of  the  initial  residency  period  from  5  years  to  4  years.  As  a 
result,  the  support  for  the  fifth  year  of  residency  is  reduced  by  half 
(i.e.,  a  weighting  factor  of  .50),  conforming  to  policy  adopted  in 
COBRA  for  the  sixth  and  succeeding  years. 

Provides  a  one  year  transition,  from  July  1,  1987,  through  June 
30,  1988,  during  which  support  for  the  fifth  year  of  residency  is  re- 
duced by  one-quarter  (i.e.,  a  weighting  factor  of  .75  instead  of  .50) 
for  a  resident  whose  support  would  otherwise  be  reduced  by  half. 

Effective  date. — Applies  to  payments  for  approved  residency 
training  programs  as  of  July  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Clarifying  counting  of  time  spent  in  outpatient  settings. — The 
conference  agreement  includes  the  House  provision,  with  an 
amendment  clarifying  that,  in  order  to  receive  payments  under 
this  provision,  the  hospital  must  incur  all  or  substantially  all  of  the 
costs  of  the  residency  training  in  the  ambulatory  setting.  This  re- 
quirement could  be  met,  for  example,  if  the  hospital  has  an  agree- 
ment with  an  independent  entity  to  be  legally  responsible  for  reim- 
bursing the  entity  for  the  costs  the  entity  incurs  for  the  residency 
program,  subject  to  the  maximum  amount  recognized  as  allowable 
under  the  Medicare  formula  enacted  in  P.L.  99-272,  the  Consolidat- 
ed Omnibus  Reconciliation  Act  of  1985. 

(b)  Reducing  maximum  initial  residency  period.— The  conference 
agreement  does  not  include  the  House  provision. 
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14.  COST  LIMITS  FOR  HOME  HEALTH  AGENCIES  (SECTION  4502  OF  HOUSE 
BILL;  SECTION  613  OF  SENATE  AMENDMENT) 

Present  law 

Section  1861(v)(l(L)  of  the  Social  Security  Act  authorizes  the  Sec- 
retary to  set  limits  on  home  health  agency  costs  which  may  be  rec- 
ognized as  reasonable  in  the  efficient  delivery  of  services.  The  Sec- 
retary is  authorized  to  establish  limits  for  home  health  agencies  at 
the  75th  percentile  of  the  average  cost  per  visit  for  freestanding 
home  health  agencies,  or  at  a  lower  percentile  or  comparable  or 
lower  limit  as  the  Secretary  may  determine.  The  Secretary  is  also 
authorized  to  provide  for  exemptions  and  exceptions  to  these  limits 
as  he  deems  appropriate. 

Prior  to  final  regulations  published  by  the  Secretary  on  July  5, 
1985,  limits  to  home  health  agencies  were  established  by  regulation 
at  the  75th  percentile  of  the  labor-related  component  of  per  visit 
cost  and  the  noniabor  component  of  per  visit  cost.  Separate  limits 
were  established  for  each  type  of  service  (e.g.,  skilled  nursing,  home 
health  aide,  physical  therapy);  however  they  were  applied  in  the 
aggregate  to  each  home  health  agency  based  on  its  mix  of  services. 

With  the  regulations  published  July  5,  1985,  HCFA  revised  the 
home  health  limit  methodology.  For  cost  reporting  periods  begin- 
ning on  or  after  July  1,  1985,  the  limits  were  set  at  120  percent  of 
the  mean  labor-related  and  noniabor  component  of  per  visit  costs. 
For  cost  reporting  periods  beginning  on  or  after  July  1,  1986,  the 
limits  are  set  at  115  percent  of  the  mean,  and  for  cost  reporting 
periods  beginning  on  or  after  July  1,  1987,  the  limits  are  to  be  set 
at  112  percent  of  the  mean.  These  regulations  also  established  and 
I  applied  separate  limits  for  each  type  of  service. 

House  bill 

(a)  Application  of  cost  limits.— Amends,  the  Secretary's  authority 
to  establish  limits  for  home  health  agency  costs  to  require  that 
limits  be  applied  on  an  aggregate  basis  for  all  home  health  serv- 
ices, rather  than  on  a  discipline-specific  basis,  with  appropriate  ad- 
justment for  administrative  and  general  costs  of  hospital-based 

I  agencies.  The  Secretary  is  also  required  to  base  limits  on  the  most 
i  recent  data  available,  which  may  be  for  cost  reporting  periods  be- 
\  ginning  no  earlier  than  October  1,  1983.  The  Secretary  must  also 
I    take  into  account  the  changes  in  costs  of  home  health  agencies  for 
billing  and  verification  procedures  that  result  from  the  Secretary's 
changing  the  requirements  for  such  procedures,  to  the  extent  these 
changes  in  costs  are  not  reflected  in  available  data. 

(b)  GAO  study. — Requires  the  Comptroller  General  to  study  and 
report  to  Congress  by  April  1,  1987,  on:  (1)  the  appropriateness  and 
impact  on  Medicare  beneficiaries  of  applying  per  visit  home  health 
agency  cost  limits  on  a  discipline-specific  basis,  rather  than  on  an 
aggregate  basis;  and  (2)  the  appropriateness  of  the  percentage 
limits  established  in  regulation. 

Effective  date. — Cost  reporting  periods  beginning  on  or  after  July 
1,  1985. 

Requirement  for  the  Secretary  to  base  limits  on  most  recent  data 
available:  effective  for  cost  reporting  periods  beginning  on  or  after 
July  1,  1985. 

If  ^ 
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Requirement  for  the  Secretary  to  take  into  account  changes  in 
costs  for  billing  and  verification  procedures:  effective  for  changes  in 
requirements  of  Secretary  effected  before,  on,  or  after  July  1,  1985. 

Senate  amendment 

(a)  Application  of  cost  limits. — Repeals  the  Secretary's  authority 
to  establish  home  health  limits  at  the  75th  percental  of  the  average 
per  visit  cost  and  replaces  it  with  authority  to  establish,  for  the 
cost  reporting  periods  beginning  on  or  after  July  1,  1985,  limits  at 
120  percent  of  the  mean  of  the  labor-related  and  nonlabor  compo- 
nent of  per  visit  costs  for  freestanding  home  health  agencies;  for 
cost  reporting  periods  beginning  on  or  after  July  1,  1986,  limits  at 
115  percent  of  the  mean;  and  for  cost  reporting  periods  beginning 
on  or  after  July  1,  1987,  limits  at  112  percent  of  the  mean. 

Requires  that  for  cost  reporting  periods  beginning  on  or  after 
Oct.  1,  1986,  limits  must  be  applied  on  an  aggregate  basis,  rather 
than  on  a  discipline-specific  basis,  with  appropriate  adjustment  for 
administrative  and  general  costs  of  hospital-based  agencies. 

(b)  GAO  study.  — Requires  the  Comptroller  General  to  study  and 
report  to  Congress,  not  later  than  Sept.  1,  1987,  on  the  appropriate- 
ness of  applying  per  visit  home  health  agency  cost  limits  on  a  disci- 
pline-specific basis,  rather  than  on  an  aggregate  basis. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Application  of  cost  limits.— The  conference  agreement  in- 
cludes the  House  provision  with  an  amendment  changing  the  effec- 
tive date  to  cost  reporting  periods  beginning  on  or  after  July  1, 

1986. 

(b)  GAO  study.— The  conference  agreement  include  the  House 

provision, 

15.  ESTABLISHMENT  OF  RESEARCH  PROGRAM  (SECTION  4503  OF  HOUSE 
BILL;  SECTION  616  OF  SENATE  AMENDMENT) 

Present  law 
No  provision. 

A  growing  body  of  research  on  the  utilization  of  medical  services 
indicates  variations  in  the  scope  of  care  furnished  to  otherwise 
comparable  populations.  Such  research  raises  questions  that  have  a 
bearing  on  policy  decisions  affecting  the  Medicare  program.  These 
include  questions  about  the  quality  of  care,  the  appropriateness  of 
care,  and  the  cost-effectiveness  of  care  being  received  by  Medicare 
enrollees  and  the  effects  of  the  payment  methodologies  and  quality 
assurance  measures  currently  employed. 

House  bill 

(a)  Research  projects.— Requires  the  Secretary  to  provide  for  a  re- 
search program  on  patient  outcomes  of  selected  medical  treatments 
and  surgical  procedures  for  the  purpose  of  assessing  their  appropri- 
ateness, necessity,  and  effectiveness. 

The  research  is  required  to  include  (1)  assessments  of  the  extent 
of  uncertainty  regarding  appropriateness;  (2)  assessments  of  the  ap- 
propriateness of  admissions  or  selection  criteria;  (3)  development  of 
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improved  measures  of  patient  outcome;  (4)  evaluation  of  patient 
outcome;  and  (5)  efforts  to  reduce  existing  levels  of  uncertainty  or 
disagreement  regarding  appropriateness. 

(b)  Study  priorities. — Requires  the  Secretary,  in  selecting  treat- 
ments and  procedures  to  be  studied,  to  give  priority  to  those  medi- 
cal and  surgical  treatments  and  procedures  (1)  for  which  data  indi- 
cate a  highly  (or  potentially  highly)  variable  pattern  of  utilization 
among  Medicare  beneficiaries  in  different  geographic  areas;  and  (2) 
which  are  significant  (or  potentially  significant)  for  purposes  of  this 
title  in  terms  of  utilization  by  beneficiaries,  length  of  hospitaliza- 
tion associated  with  the  treatment  or  procedure,  costs  to  the  pro- 
gram and  risk  involved  to  the  beneficiary. 

(c)  Funding  levels. — Makes  available,  for  the  purposes  of  carrying 
out  the  research  program,  (1)  from  the  Federal  Hospital  Insurance 
Trust  Fund— $4  million  for  FY  1987,  $5  million  for  FY  1988,  and  $5 
million  for  FY  1989;  and  (2)  from  the  Supplementary  Medical  In- 
surance Trust  Fund— $2  million  for  FY  1987,  $2.5  million  for  1988, 
and  $2.5  million  for  FY  1989. 

(d)  Funding  distribution. — Requires  not  less  than  90  percent  of 
each  fiscal  year's  appropriation  to  be  used  to  fund  grants  to  and 
cooperative  arrangements  with,  non-Federal  research  entities.  The 
remaining  funds  may  be  used  by  the  Secretary  for  research  by  Fed- 
eral entities  and  for  administrative  costs. 

(e)  Administration. — Requires  the  research  program  to  be  run  by 
the  National  Center  for  Health  Services  Research  and  Health  Care 
Technology.  The  Center  is  required  to  establish  application  proce- 
dures for  grants  and  cooperative  agreements.  The  Center  is  re- 
quired to  establish  peer  review  panels  to  review  all  such  applica- 
tions and  all  research  findings.  The  Center  is  required  to  consult 
with  the  Council  on  Health  Care  Technology  in  establishing  the 
scope  and  priorities  for  the  research  program  and  shall  report  peri- 
odically to  the  Council  on  the  status  of  the  program. 

(f)  HHS  cooperation. — Requires  the  Secretary  to  make  available 
data  derived  from  the  Medicare  care  program  and  any  other  HHS 
programs  for  use  in  the  research  program. 

(g)  Report  to  Congress. — Requires  the  Center  to  report  to  the 
Senate  Committees  on  Finance  and  Appropriations  and  the  House 
Committees  on  Ways  and  Means,  Energy  and  Commerce,  and  Ap- 
propriations no  later  than  18  months  after  enactment,  and  annual- 
ly thereafter,  on  the  research  program's  findings. 

(h)  dissemination  of  findings. — Requires  the  Center,  in  coopera- 
tion with  appropriate  medical  specialty  groups,  to  disseminate  the 
research  program's  findings  as  widely  as  possible,  including  dis- 
seminating the  findings,  to  each  peer  review  organization. 

(i)  Permitting  services  to  be  provided  under  research  program. — 
Permits  exceptions  to  the  '  'reasonable  and  necessary"  coverage  ex- 
clusion, as  necessary  to  carry  out  this  research. 

Effective  date.—  October  1,  1986. 

Senate  amendment 

(a)  Research  project. — Similar  provision,  except  the  research  is  re- 
quired to  include  (1)  reorganization  of  data  relating  to  claims  under 
Part  A  and  B  in  a  manner  that  facilitates  research  with  respect  to 
patient  outcomes;  (2)  assessments  of  the  appropriateness  of  admis- 
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sions  and  discharges;  (3)  assessments  of  the  extent  of  professional 
uncertainty  regarding  efficacy;  (4)  development  of  improved  meth- 
ods for  measuring  quality-of-life  patient  outcomes;  (5)  model  evalua- 
tions of  patients  outcomes,  and  (6)  evaluation  of  the  effects  on  phy- 
sician's practice  patterns  of  the  dissemination  to  physicians  and 
peer  review  organizations  of  the  findings  of  the  research  in  items 
(2),  (3),  (4),  and  (5)  above. 

(b)  Study  priorities. — Identical  provision. 

(c)  Funding  levels. — Makes  available,  for  the  purposes  of  carrying 
out  the  research  program,  (1)  from  the  Federal  Hospital  Insurance 
Trust  Fund— $3  million  for  FY  1987,  $2.75  million  for  FY  1988,  and 
$1.75  million  for  FY  1989;  and  (2)  from  the  Supplementary  Medical 
Insurance  Trust  Fund— $3  million  for  FY  1987,  $2.75  million  for 
FY  1988;  and  $1.75  million  for  FY  1989. 

(d)  Funding  distribution.— Identical  provision. 

(e)  Administration. — Similar  provision. 

(f)  HHS  cooperation.  —Identical  provision. 

(g)  Report  to  Congress. — Identical  provision. 

(h)  Dissemination  of  findings. — Identical  provision. 

(i)  Permitting  services  to  be  provided  under  Research  Program. — 
Identical  provision. 

Effective  date—  October  1,  1986. 

Conference  agreement 

(a)  Research  projects. — The  conference  agreement  includes  the 
Senate  amendment  with  a  modification  deleting  the  role  of  the  As- 
sistant Secretary  for  Planning  and  Evaluation. 

(b)  Study  priorities. — The  conference  agreement  includes  the 
Senate  amendment. 

(c)  Funding  levels. — The  conference  agreement  includes  the 
House  provision. 

(d)  Funding  distribution.  — The  conference  agreement  includes 
the  House  provision. 

(e)  Administration. — The  conference  agreement  includes  the 
House  provision. 

(f)  HHS  cooperation.— The  conference  agreement  includes  the 
House  provision. 

(g)  Report  to  Congress. — The  conference  agreement  includes  the 
House  provision. 

(h)  Dissemination  of  findings.— The  conference  agreement  in- 
cludes the  House  provision. 

(t).  Permitting  services  to  be  provided  under  Research  Program.— 
The  conference  agreement  includes  the  House  provision. 

16.  CIVIL  MONETARY  PENALTY  AND  EXCLUSION  PROVISIONS  (SECTION 
4505  OF  HOUSE  BILL) 

Present  law 

Practitioners  and  institutions  who  present  false  or  certain  other 
improper  claims  or  requests  for  reimbursement  under  the  Medi- 
care, Medicaid,  or  Maternal  and  Child  Health  Services  Block  Grant 
programs  are,  in  addition  to  potential  criminal  penalties,  subject  to 
civil  monetary  penalties  of  up  to  $2,000  for  each  item  or  service 
and,  in  lieu  of  damages,  an  assessment  of  up  to  twice  the  amount 
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claimed.  Civil  money  penalty  proceedings  are  prosecuted  by  the  In- 
spector General  of  the  Department  of  Health  and  Human  Services 
before  an  administrative  law  judge;  provider's  may  appeal  adverse 
determinations  to  the  appropriate  U.S.  Circuit  Court  of  Appeals.  In 
addition,  individuals  who  have  been  convicted  of  criminal  offenses 
related  to  their  participation  in  Medicare  and  Medicaid  are  subject 
to  exclusion  from  both  programs;  these  individuals  are  entitled  to 
an  administrative  hearing  and,  if  the  agency  upholds  the  Inspector 
General's  decision  to  exclude,  judicial  review. 

House  bill 

(a)  Collateral  estoppel  effect  of  prior  Federal  criminal  convic- 
tions.— In  a  proceeding  to  bar  a  physician  or  other  individual  from 
participating  in  Medicare  or  Medicaid  which  is  against  an  individ- 
ual who  has  been  convicted  (whether  upon  a  verdict  after  trial  or 
upon  a  plea  of  guilty  or  nolo  contendere)  of  a  Federal  crime  charg- 
ing fraud  or  false  statements,  and  which  involves  the  same  transac- 
tion as  in  the  criminal  action,  the  individual  cannot  relitigate  (i.e., 
is  estopped  from  denying)  the  essential  elements  of  the  criminal  of- 
fense in  a  subsequent  civil  case  including  a  civil  monetary  penal- 
ties case. 

(b)  Authority  of  hearing  officer  to  sanction  misconduct. — The  offi- 
cial conducting  such  a  hearing  may  sanction  a  person,  including 
any  party  or  attorney,  for  failing  to  comply  with  an  order  or  proce- 
dure, failing  to  defend  an  action,  or  other  misconduct  that  would 
interfere  with  the  speedy,  orderly,  or  fair  conduct  of  the  hearing. 

Requires  the  sanction  to  reasonably  relates  to  the  severity  and 
nature  of  the  failure  or  misconduct.  The  sanction  may  include:  (1) 
in  the  case  of  refusal  to  provide  or  permit  discovery,  drawing  nega- 
tive factual  inferences  or  treating  such  refusal  as  an  admission  by 
deeming  the  matter,  or  certain  facts,  to  be  established;  (2)  prohibit- 
ing a  party  from  introducing  certain  evidence  or  otherwise  support- 
ing a  particular  claim  or  defense;  (3)  striking  pleadings,  in  whole  or 
in  part;  (4)  staying  the  proceedings;  (5)  dismissal  of  the  action;  (6) 
entering  a  default  judgment;  (7)  ordering  the  party  or  attorney  to 
pay  attorney's  fees  and  other  costs  caused  by  the  failure  or  miscon- 
duct; and  (8)  refusing  to  consider  any  motion  or  other  action  which 
is  so  filed  in  a  timely  manner. 

(c)  Clarification  of  exclusion  authority  for  certain  offenders. — 
Considers  a  physician  or  other  individual  to  have  been  '  'convicted" 

|  of  a  criminal  offense:  (1)  when  a  judgment  of  conviction  has  been 
entered  against  the  physician  or  individual  by  a  Federal,  State,  or 
local  court,  regardless  of  whether  there  is  an  appeal  pending  or 
whether  the  judgment  of  conviction  or  other  record  relating  to 
criminal  conduct  has  been  expunged;  (2)  when  there  has  been  a 

||  finding  of  guilt  against  the  physician  or  individual  by  a  Federal, 
State,  or  local  court;  (3)  when  a  plea  of  guilty  or  nolo  contender  by 
the  physician  or  individual  has  been  accepted  by  a  Federal,  State, 
or  local  court;  and  (4)  when  the  physician  or  individual  has  entered 
into  participation  in  a  first  offender  or  other  program  when  judg- 
ment of  conviction  has  been  withheld. 

Effective  date. — (a)  Applies  on  enactment,  without  regard  to 
when  a  criminal  conviction  was  obtained;  (b)  applies  to  failures  or 
misconduct  occurring  on  or  after  the  date  or  enactment;  and  (c)  ap- 
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plies  to  judgments  entered,  findings  made  and  pleas  entered  before, 
on  or  after  the  date  of  enactment  (except  for  (4)  which  applies  to 
participation  in  a  program  entered  into  on  or  after  the  date  of  en- 
actment). 

Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Collateral  estoppel  effect  of  prior  Federal  criminal  convic- 
tions.— The  conference  agreement  includes  the  House  provision. 

(b)  Authority  of  hearing  officer  to  sanction  misconduct — The  con- 
ference agreement  includes  the  House  provision. 

(c)  Clarification  of  exclusion  authority  for  certain  offenders. — The 
conference  agreement  includes  the  House  provision. 

17.  HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STANDARDS 
FOR  ORGAN  PROCUREMENT  AGENCIES  (SECTION  4508  OF  HOUSE  BILL) 

Present  law 

Current  law  does  not  include  requirements  with  regard  to  hospi- 
tals and  organ  procurement  protocols,  or  with  respet  to  certifica- 
tion standard  for  organ  procurement  agencies. 

The  Task  Force  on  Organ  Transplantation,  created  by  the  Na- 
tional Organ  Transplant  Act  (P.L.  98-507),  found  that  opportunities 
for  obtaining  organs  were  lost  due  to  shortcommings  in  the  present 
organ  procurement  process.  The  Task  Force  recommended  legisla- 
tion requiring  that  hospitals  establish  protocols  for  encouraging 
organ  and  tissue  donation  and  requiring  certification  standards  for 
organ  procurement  agencies. 

House  bill 

(a)  Hospital  protocols. — Requires  that  the  Secretary  provide  that 
no  hospital  may  participate  in  Medicare  or  Medicaid  unless  the 
hospital  has  established  protocols  for  encouraging  organ  and  tissue 
donation. 

(b)  Criteria  and  certification  of  organ  procurement  agencies. — 
Would  prohibit  payment  under  Medicare  or  Medicaid  with  respect 
to  costs  of  procuring  organs,  by  an  organ  procurement  organization 
that  is  not  qualified  under  section  317(b)  of  the  Public  Health  Serv- 
ice Act  (or  does  not  meet  the  standards  to  be  qualified),  and  that 
has  not  been  certified  (and  recertified  at  least  every  2  years)  as 
meeting  the  standards  established  by  the  Association  of  Independ- 
ent Organ  Procurement  Agencies. 

Effective  date.— Applies  to  hospitals  as  of  July  1,  1987,  and  to  the 
costs  of  organs  procured  on  or  after  January  1,  1988. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Hospital  protocols. — The  conference  agreement  includes  the 
House  provision,  with  amendments.  In  addition  to  establishing  pro- 
tocols for  making  a  routine  inquiry,  hospitals  would  have  to  notify 
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the  local  organ  procurement  agency  when  a  potential  organ  donor 
is  identified.  The  conferees  intend  for  the  hospital  and  the  organ 
procurement  agency  to  cooperate  in  counseling  and  procurement 
activities. 

Those  hospitals  in  which  organ  transplants  are  performed  would 
also  have  to  be  members  of  the  national  organ  transplant  network 
established  under  the  National  Organ  Transplant  Act  of  of  1984, 
and  to  comply  with  the  policies  of  that  network  regarding  the  allo- 
cation of  organs. 

The  requirement  that  these  procedures  be  followed  in  cases  of  a 
potential  tissue  donor  who  is  not  also  a  potential  organ  donor  has 
been  removed.  Instead,  a  definition  or  "organ"  is  added,  which  pro- 
vides the  Secretary  discretion  to  extend  these  requirements  to  any 
tissue  that  the  Secretary  finds  to  be  appropriate.  This  provision  en- 
courages tissue  donation  whenever  the  hospital  has  identified  a  po- 
tential organ  donor.  The  hospital  is  required,  under  the  conference 
agreement,  to  notify  the  organ  procurement  agency  designated  by 
the  Secretary  to  serve  that  area.  In  turn,  the  organ  procurement 
agency,  under  the  terms  of  the  conference  agreement  and  the  re- 
quirements of  the  National  Organ  Transplant  Act,  is  required  to 
have  cooperative  arrangements  with  tissue  banks,  in  order  to  be 
designated  by  the  Secretary  as  the  organ  procurement  agency  for 
the  area. 

(b)  Criteria  and  Certification  of  Organ  Procurement  Agencies. — 
The  conference  agreement  includes  the  House  provision  with  an 
amendment.  In  order  for  its  costs  to  be  recongized  by  medicare,  an 
organ  procurement  agency  would  have  to  comply  with  the  require- 
ments of  section  371(b)  of  the  Public  Health  Service  Act,  which 
were  enacted  as  part  of  the  National  Organ  Transplant  Act  of 
1984.  The  alternative  of  meeting  standards  established  by  the  Asso- 
ciation of  Independent  Organ  Procurement  Agencies  is  deleted. 

The  conference  agreement  also  adds  several  other  requirements 
that  agencies  must  meet.  First,  they  must  meet  performance  stand- 
ards set  by  the  Secretary,  respecting  the  quality  or  competence  of 
the  services  performed  by  the  agency  and  the  volume  of  organs 
procured. 

Second,  with  respect  to  all  organs  within  their  control,  they  must 
comply  with  the  policies  established  by  the  national  organ  trans- 
plant network  regarding  the  allocation  or  organs,  irrespective  of 
whether  the  organ  is  placed  through  the  network  or  is  placed  with- 
out the  assistance  of  the  network.  This  provision  reflects  the  con- 
ferees' concern  about  wastage  and  criticisms  of  the  allocation  of 
available  organs. 

The  conferees  understand  that  the  national  network  will  have 
policies  requiring  that  separate  lists  of  potential  recipients  be 
maintained  for  U.S.  residents  and  foreign  nationals,  and  that  ail 
potential  recipients  on  the  first  list  be  reviewed  for  an  acceptable 
match  between  organ  and  recipient  before  the  organ  is  offered  to 
someone  on  the  second  list  or  exported  out  of  the  country.  It  is  also 
the  conferees'  understanding  that  these  policies  require  there  to  be 
documentation  that  an  acceptable  match  was  not  available  on 
either  list  before  the  organ  was  offered  for  export.  The  conference 
agreement  is  premised  on  these  policies  being  retained  and  fol- 
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lowed,  and  on  all  allocations  being  made  on  the  basis  of  criteria  es- 
tablished by  the  network. 

Medicare  payments  will  be  made  for  organ  procurement  agencies 
only  for  those  agencies  specifically  designated  by  the  Secretary, 
and  only  one  agency  may  be  designated  in  each  service  area. 

18.  MEDICARE  AS  SECONDARY  PAYER;  COVERAGE  REQUIREMENTS  FOR 
CERTAIN  OTHER  PAYERS  (SECTION  611  OF  SENATE  AMENDMENT) 

Present  law 

TEFRA  required  employers  to  offer  their  employees  ages  65 
through  69  the  same  group  health  plans  to  employees  under  age 
65.  When  the  employee  age  65  to  69  elects  such  coverage,  Medicare 
becomes  the  secondary  payer.  The  beneficiary  retains  the  right  not 
to  elect  such  coverage  and  to  be  covered  only  by  Medicare.  DEFRA 
extended  this  provision  to  include  beneficiaries  covered  under  a 
working  spouse's  employer-based  group  health  insurance  plan 
when  the  working  spouse  is  under  age  65.  COBRA  further  extended 
the  provision  to  apply  to  the  working  aged  and  spouses  over  age  69. 

House  bill 

No  provision. 

Senate  amendment 

Recodifies  current  law  with  respect  to  secondary  payer  provisions 
and  amends  the  Social  Security  Act  to  provide  that  Medicare  would 
be  the  secondary  payer  for  all  Medicare  beneficiaries  (including  dis- 
abled and  those  who  buy  into  Medicare)  who  elect  to  be  covered  by 
employment  based  health  insurance  as  a  current  employee  (or 
family  member  of  such  employee)  of  a  large  employer.  This  provi- 
sion would  explicitly  include  under  the  secondary  payer  provision 
those  persons  with  group  health  coverage  who  are  the  employer, 
former  employees  under  age  65,  individuals  associated  with  the  em- 
ployer in  a  business  relationship,  or  members  of  the  families  of  any 
such  persons. 

Uniform  rules  are  established  as  to  the  benefits  Medicare  pays 
when  other  payers  are  primary  but  do  not  pay  the  full  charge.  Pay- 
ments under  workers  compensation  or  liability  or  related  insurance 
are  counted  toward  the  Medicare  deductible,  as  provided  under  cur- 
rent law  for  other  types  of  primary  payers. 

The  secondary  payer  provisions  are  enforceable  through  private 
action  or  action  brought  by  the  Federal  Government  (with  double 
damages  payable).  In  addition,  a  tax  is  imposed  on  employers  and 
employee  organizations  that  contribute  to  plans  that  do  not  con- 
form with  the  secondary  payer  provisions.  The  tax  is  25  percent  of 
the  employer's  or  employee  organization's  annual  contributions  to 
nonconforming  group  health  plans. 

Federal  Medicaid  payments  to  a  State  would  be  reduced  by  an 
amount  equal  to  25  percent  of  the  group  health  plan  expenses  of  a 
State  that  does  not  comply  with  the  secondary  payer  provision. 

Conforming  amendments  are  made  to  the  section  relating  to  spe- 
cial enrollment  periods  and  premium  penalties  for  part  B  of  Medi- 
care for  individuals  covered  under  employer  based  group  health 
plans. 
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Effective  date. — The  special  enrollment  period  and  premium  pen- 
alty provisions  apply  to  enrollments  occurring  on  or  after  October 
1,  1986,  and  premiums  for  months  beginning  on  or  after  October  1, 
1986.  All  other  provisions  apply  to  items  and  services  furnished  in 
calendar  quarters  beginning  on  or  after  October  1,  1986. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
modifications.  The  provision  which  requires  that  medicare  be  sec- 
ondary payer  for  disabled  beneficiaries  who  elect  to  be  covered 
under  employer-based  health  insurance  as  a  current  employee  (or 
family  member  of  such  employee)  would  only  apply  to  employers 
with  100  or  more  employees.  The  provision  would  sunset  October  1, 
1991.  The  agreement  would  require  the  Secretary  to  study  the 
impact  of  this  provision.  The  agreement  includes  additional  modifi- 
cations to  (1)  retain  enforcement  of  the  requirements  related  to 
coverage  of  the  working  aged  under  the  Age  Discrimination  Act,  (2) 
add  a  private  right  of  action  to  enforce  the  provision  for  the  aged, 
and  (3)  eliminate  reductions  in  Medicaid  funds  as  a  penalty  for 
States  which  do  not  comply. 

19.  COVERAGE  OF  SERVICES  OF  NURSE  ANESTHETISTS  (SECTIONS  4524 
AND  10207  (A)  OF  HOUSE  BILL) 

Present  law 

Payments  for  services  of  certified  registered  nurse  anesthetists 
(CRNAs)  employed  by  hospitals  are  made  to  the  hospital  on  a  rea- 
sonable cost  basis  and  are  temporarily  excluded  from  the  definition 
of  operating  costs  under  PPS.  For  services  of  CRNAs  employed  by 
anesthesiologists,  the  anesthesiologist  is  paid  on  a  reasonable 
charge  basis  as  if  he  had  performed  the  service.  Physicians  who 
provide  medical  direction  for  CRNAs  employed  by  a  hospital  re- 
ceive an  adjusted  reasonable  charge  payment.  Provisions  relating 
to  payment  for  services  of  hospital-employed  and  physician-em- 
ployed CRNAs  are  both  effective  for  cost  reporting  periods  begin- 
ning on  or  after  October  1,  1984,  and  before  October  1,  1987. 

House  bill 

(a)  Payment  extension. — 

Section  10207(a). — Extends  current  payment  provisions  for 
the  services  of  CRNAs  hospital-employed  for  cost-reporting  pe- 
riods beginning  before  October  1,  1988.  [Note:  See  item  23(c)  for 
related  provision  requiring  study  of  prospective  payment  for 
radiology,  anesthesia,  and  pathology  services.] 

Section  4524- — No  provision. 

(b)  Direct  reimbursement  for  services  of  a  registered  nurse  anesthe- 
tist- 
Section  10207(a).— No  provision. 

Section  4524- — Authorizes  direct  reimbursement  for  anesthe- 
sia services  and  related  care  furnished  by  a  registered  nurse 
anesthetist  which  he/she  is  legally  authorized  to  perform  in 
the  State.  The  term  registered  nurse  anesthetist  is  defined  as  a 
registered  nurse  licensed  by  the  State  who  meets  such  educa- 
tion, training,  and  other  requirements  relating  to  anesthesia 
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services  and  related  care  as  the  Secretary  may  prescribe.  The 
Secretary  may  use  the  same  requirements  as  those  established 
by  a  national  organization  for  the  certification  of  nurse  anes- 
thetists. 

Specifies  that  nothing  in  this  section  shall  contravene  provisions 
of  State  law  relating  to  the  practice  of  medicine  or  nursing  or  State 
law  requirements  or  institutional  requirements  regarding  the  ad- 
ministration of  anesthesia  and  its  medical  direction  or  supervision. 

Authorizes  direct  reimbursement  for  services  equal  to  80  percent 
of  the  reasonable  charge  for  such  services.  The  reasonable  charge  is 
the  amount  determined  by  the  Secretary  to  be  consistent  with  effi- 
cient and  high  quality  anesthesia  services  taking  into  account  the 
prevailing  rate  for  such  services.  However,  the  reasonable  charge 
must  be  adjusted  to  the  extent  necessary  to  ensure  that  the  total 
amount  paid  for  such  services  by  Medicare  in  any  fiscal  year  may 
not  exceed  the  total  amount  which  would  have  been  paid  if  such 
services  were  included  as  inpatient  hospital  services  and  paid  for 
under  Part  A,  in  the  same  manner  as  payment  was  made  in  fiscal 
year  1986,  adjusted  to  take  into  account  changes  in  prices  and  tech- 
nology relating  to  the  administration  of  anesthesia. 

Requires  the  Secretary  to  adjust  the  reasonable  charge  for  medi- 
cal direction  of  services  of  registered  nurse  anesthetists  to  the 
extent  necessary  to  ensure  that  the  total  amount  paid  for  medical 
direction  and  services  would  not  exceed  the  amount  which  would 
have  been  paid  in  the  absence  of  this  provision.  If  the  adjustment 
results  in  a  reduction  in  the  reasonable  charge  for  a  non-participat- 
ing physician,  such  physician  may  not  charge  more  than  125  per- 
cent of  the  adjusted  prevailing  charge;  if  the  physician  charges 
more,  the  physician  would  be  required  to  refund  the  excess  to  the 
individual.  If  the  physician  knowingly  and  willfully  imposes 
charges  or  fails  to  make  required  refunds,  the  Secretary  could 
impose  sanctions. 

Effective  date. — Section  10207(a).— Enactment.  Section  4524.— Ap- 
plies to  items  and  services  furnished  on  or  after  October  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Payment  extension.— The  conference  agreement  includes  the 
House  provision  contained  in  Section  10207(a). 

(b)  Direct  reimbursement  for  services  of  a  certified  registered  nurse 
anesthetist— The  conference  agreement  includes  the  House  provi- 
sion contained  in  Section  4524  with  a  modification  as  follows.  The 
conference  agreement  authorizes  payments  to  be  made  in  an 
amount  equal  to  the  lower  of  80%  of  a  fee  schedule  established  by 
the  Secretary  or  80%  of  the  actual  charge.  The  Secretary  could  uti- 
lize time  units,  or  a  system  of  base  and  time  units,  or  another  ap- 
propriate methodology,  in  establishing  the  schedule.  The  Secretary 
is  permitted  to  establish  a  nationwide  fee  schedule  or  to  adjust  the 
fee  schedule  for  geographic  areas.  Initially,  the  fee  schedule  would 
be  established  at  a  level  based  on  the  costs  of  anesthesia  services 
provided  by  certified  registered  nurse  anesthetists  determined  from 
audited  cost  data  from  cost  reporting  periods  ending  in  FY  85.  The 
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fee  schedule  amount  would  be  adjusted  annually  by  the  change  in 
the  Medicare  economic  index. 

The  fee  schedule  amount  would  be  adjusted  to  the  extent  neces- 
sary to  ensure  that  the  total  amount  paid  by  Medicare  (plus  appli- 
cable coinsurance  amounts)  in  1989  for  certified  registered  nurse 
anesthetist  services  would  equal  the  amount  which  would  be  paid 
under  part  A  for  the  same  volume  of  CRNA  services  in  the  absence 
of  this  provision.  The  Secretary  would  also  be  permitted  to  adjust 
payment  levels  in  1989  and  1990  for  CRNA  services  and  for  medi- 
cal direction  provided  by  physicians  (or  both),  in  order  to  assure 
that  payments  made  under  this  provision  for  both  CRNA  services 
and  medical  direction  do  not  exceed  those  that  would  be  made  in 
the  absence  of  this  provision.  The  Secretary  could  do  this  by  adjust- 
ing time  or  base  units,  or  by  any  other  means.  The  conferees  recog- 
nize that  it  will  be  difficult  to  document  the  volume  and  cost  of 
CRNA  services  currently  being  reimbursed  under  Part  B  and  to  es- 
timate what  total  Medicare  payments  would  be  in  the  absence  of 
this  provision.  The  Secretary  is  expected  to  use  the  best  estimates 
available  for  this  purpose. 

In  the  case  of  nonparticipating  physicians  whose  actual  charges 
have  been  reduced  pursuant  to  this  provision,  a  special  limit  on 
maximum  allowable  actual  charges  (MACC)  would  apply.  For  the 
first  year  the  reduction  is  in  effect,  the  maximum  allowable  actual 
charge  for  the  service  would  equal  125%  of  the  reduced  prevailing 
charge  amount  plus  one-half  of  the  difference  between  the  physi- 
cian's actual  charge  in  the  preceding  period  and  125%  of  the  re- 
duced prevailing  charge  amount.  In  the  second  year,  the  special 
maximum  allowable  charge  for  the  service  would  equaL  125%  of 
the  reduced  prevailing  charge  amount. 

Certified  registered  nurse  anesthetists  would  be  required  to 
accept  assignment  for  all  Medicare  services  and  civil  monetary 
penalties  could  be  imposed  for  violations  of  this  requirement.  Pay- 
ments could  be  made  directly  to  the  certified  registered  nurse  anes- 
thetist. Alternatively,  the  hospital  or  physician  could  bill  for  and 
receive  payment  for  these  services  where  an  employment  relation- 
ship or  contract  so  stipulates.  The  hospital  or  physician  could  not 
bill  more  for  certified  registered  nurse  anesthetist  services  than  the 
amount  the  CRNA  could  bill  directly. 

The  conference  agreement  specifies  that  the  fee  schedule  would 
apply  to  items  and  services  furnished  on  or  after  January  1,  1989. 
The  current  cost  pass  through  for  hospital-employed  CRNAs  would 
be  extended  to  that  date,  irrespective  of  the  hospital's  cost  report- 
ing period.  The  conferees  intend  that  the  Secretary  will  extend  the 
limitation  on  physicians'  rights  to  bill  for  inpatient  services  provid- 
ed by  CRNAs  whom  they  employ,  as  provided  under  current  law 
until  January  1,  1989. 
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II.  Medicare  Provisions  (Part  B) 

20.  EXTENSION  OF  PREMIUM  PAYMENT  PROVISION  THROUGH  1989  (SEC- 
TION 10231  OF  HOUSE  BILL;  SECTION  1001(C)  OF  SENATE  AMEND- 
MENT) 

Present  law 

Under  the  original  Medicare  law,  beneficiary  premiums  paid  for 
50  percent  of  the  program  cost  of  part  B  with  the  remaining  50  per- 
cent financed  by  Federal  general  revenues.  However,  between  1974 
and  1982  the  law  limited  the  percentage  increase  in  the  part  B  pre- 
mium to  the  percentage  increase  in  Social  Security  cash  benefits 
payments.  By  1982,  beneficiary  premiums  paid  for  approximately 
25  percent  of  program  costs. 

TEFRA,  as  amended  by  the  Social  Security  Amendments  of  1983 
(P.L.  98-21),  specified  that  enrollee  premiums  in  1984  and  1985 
would  be  allowed  to  increase  to  amounts  necessary  to  produce  pre- 
mium income  equal  to  25  percent  of  program  costs  for  elderly  en- 
rollees.  If  there  is  no  Social  Security  COLA,  the  monthly  premium 
would  not  be  increased  in  that  year.  If  the  amount  of  a  premium 
increase  is  greater  than  the  Social  Security  COLA,  the  premium  in- 
crease is  to  be  reduced  so  as  to  avoid  a  reduction  in  the  individual's 
Social  Security  check.  Disabled  enrollees  pay  the  same  premiums, 
though  the  per  capita  cost  of  services  to  these  enrollees  is  higher. 
DEFRA  extended  this  provision  for  1986  and  1987,  COBRA  ex- 
tended this  provision  through  1988.  Beginning  January  1,  1989,  the 
premium  calculation  reverts  to  the  earlier  method. 

House  bill 

(a)  One  year  extension. — Extends  the  current  25  percent  payment 
provision  for  one  additional  year,  through  calendar  year  1989. 

(b)  Technical  conforming  change. — No  provision. 
Effective  date. — Enactment. 

Senate  amendment 

(a)  One  year  extension. — No  provision. 

(b)  Technical  conforming  change.— Makes  technical  clarifying 
changes  in  provision  reducing  the  premium  increase  where  neces- 
sary to  avoid  a  reduction  in  the  individual's  Social  Security  checks. 

Effective  date.  —Applies  with  respect  to  monthly  premiums  for 
months  after  December  1986. 

Conference  agreement 

(a)  One  year  extension. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

(b)  Technical  conforming  change. — See  Item  1,  Part  I,  Income  Se- 
curity Provisions. 
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21.  PAYMENTS  FOR  PHYSICIANS'  SERVICES  (SECTIONS  10232  (A-D,  AND 
F-J)  AND  SECTION  4525  OF  HOUSE  BILL;  SECTIONS  621  (B-C)  AND  622 
OF  SENATE  AMENDMENT) 

Present  law 

Payments  are  made  to  physicians  on  the  basis  of  reasonable 
charges.  The  reasonable  charge  for  a  service  is  the  lowest  of  the 
actual  charge,  the  physician's  customary  charge  for  the  service  or 
the  prevailing  charge  for  the  service  in  the  community.  The  pre- 
vailing charge  for  a  service  is  the  lower  of  the  75th  percentile  of 
customary  charges  for  the  service  in  the  area,  or  the  maximum  al- 
lowed prevailing  charge,  which  is  the  unadjusted  prevailing  charge 
in  a  base  year  increased  by  the  Medicare  economic  index  (MEI). 

DEFRA  froze  physician  fees  for  the  15-month  period  July  1,  1984 
through  September  30,  1985.  P.L.  99-107,  as  amended,  and  COBRA 
extended  this  freeze  through  April  30,  1986  for  participating  physi- 
cians and  December  31,  1986  for  non-participating  physicians. 

Since  July  1,  1984,  the  actual  charges  of  non-participating  physi- 
cians have  been  subject  to  a  freeze.  Violations  have  been  subject  to 
sanctions.  The  freeze  expires  on  December  31,  1986. 

On  May  1,  1986,  participating  physicians  received  an  increase  in 
prevailing  charges  based  on  the  MEI  for  1986  plus  an  additional 
one  percentage  point.  The  one  percentage  point  increase  is  tempo- 
rary and  will  not  be  included  after  December  31,  1986.  Participat- 
ing and  non-participating  physicians  will  receive  a  prevailing 
charge  increase  each  year  beginning  on  January  1987=  The  increase 
for  non-participating  physicians  is  to  be  lagged  and  will  be  based 
on  the  MEI  for  the  preceding  year. 

The  MEI,  expressed  as  a  maximum  allowable  percentage  in- 
crease, has  been  tied  to  economic  indexes  reflecting  changes  in  phy- 
sician operating  expenses  and  earnings  levels.  On  August  12,  1986, 
the  Administration  has  by  regulation  revised  the  calculation  of  the 
MEI  to  account  for  an  adjustment  to  the  housing  cost  component, 
which  the  Administration  believes  to  be  historically  overstated. 
The  index  would  be  computed  retroactively  using  the  rental 
equivalence  housing  component  of  the  CPI  as  a  substitute  for  the 
home  ownership  approach. 

COBRA  required  the  Secretary,  with  the  advice  of  the  newly  es- 
tablished Physician  Payment  Review  Commission,  to  develop  a  rel- 
ative value  scale  for  physician  payments.  The  Secretary  is  required 
to  complete  the  development  of  the  RVS  and  report  to  Congress  on 
its  development  by  July  1,  1987.  The  report  is  to  include  recom- 
mendations concerning  its  potential  application  to  Medicare  on  or 
after  January  1,  1988. 
(a)  Maximum  allowable  prevailing  charges. — 

Section  10232. — On  January  1,  1987,  all  physicians  will  re- 
ceive an  increase  in  prevailing  charges  based  on  the  percent- 
age increase  in  the  Medicare  economic  index  (MEI)  for  services 
provided  in  1987.  The  increase  will  apply  to  the  maximum  al- 
lowable prevailing  charges  of  participating  and  nonparticipat- 
ing  physicians  respectively  in  effect  during  the  8-month  period 
ending  on  December  31,  1986.  The  Secretary  is  required  to 
treat  the  maximum  allowed  prevailing  charges  recognized  for 
participating   and   nonparticipating   physicians  respectively 
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during  such  8-month  period  as  having  been  justified  by  eco- 
nomic changes.  In  years  subsequent  to  1987,  the  maximum  al- 
lowed prevailing  charges  of  participating  and  nonparticipating 
physicians  is  to  be  increased  by  the  MEI  increase  factor  appli- 
cable for  services  provided  during  the  year. 

Section  4525. — Specifies  that  the  one  percentage  point  in- 
crease for  participating  physicians  permitted  on  May  1,  1986  is 
built  into  the  MEI  base  for  future  calculations.  Allows  an  MEI 
update  for  all  participating  physicians  and  all  assigned  claims 
submitted  by  nonparticipating  physicians.  Limits  increases  in 
prevailing  charges  for  unassigned  claims  to  1  percent  in  1987. 

(b)  Bonus  for  participating  physicians. — 

Section  10232. — Provides  that  in  applying  the  percentage  in- 
crease in  the  MEI  for  physicians'  services  furnished  by  partici- 
pating physicians  during  each  year  after  1986,  the  Secretary 
shall  provide  for  a  bonus  of  one  percentage  point  in  the  per- 
centage increase  otherwise  determined.  Such  a  bonus  for  each 
year  will  apply  to  physicians'  services  furnished  only  during 
the  year  and  not  in  the  calculation  of  payments  for  any  subse- 
quent year. 

Section  4525. — No  provision. 

(c)  Limit  on  actual  charges  for  nonparticipating  physicians. — 

Section  10232. — The  current  freeze  on  actual  charges  of  non- 
participating  physicians  would  be  replaced  by  a  role  of  increase 
limit.  In  1987,  nonparticipating  physicians  could  increase  their 
actual  charges  above  levels  in  effect  during  the  calendar  quar- 
ter beginning  April  1,  1984  by  an  amount  equal  to  the  MEI  for 
1987  plus  one  percentage  point.  For  nonparticipating  physi- 
cians without  actual  charges  for  a  procedure  during  the  calen- 
dar quarter  beginning  April  1,  1984,  the  limit  is  the  50th  per- 
centile of  customary  charges  (weighted  by  frequency  of  the  pro- 
cedure) for  the  pr  eedure  performed  by  nonparticipating  physi- 
cians in  the  locality  during  the  12-month  period  ending  June 
30,  1986  increased  by  the  MEI  for  1987  plus  one  percentage 
point.  In  future  years,  the  limit  is  the  maximum  allowed 
charge  permitted  for  the  previous  year  increased  by  the  per- 
centage increase  in  the  MEI.  If  the  physician  knowingly  and 
willfully  bills  for  actual  charges  in  excess  of  permitted  charges, 
the  Secretary  may  apply  sanctions  for  noncompliance.  Carriers 
are  required  to  provide  available  information  to  nonparticipat- 
ing physicians  to  enable  them  to  determine  maximum  allowed 
charges. 

In  calculating  customary  charges  for  services  furnished  on  or 
after  January  1,  1988,  the  Secretary  shall  not  recognize  any  in- 
creases in  actual  charges  in  excess  of  these  limits. 

Section  4525. — Similar  provision  with  respect  to  monitoring 
of  charges  and  application  of  sanctions.  Nonparticipating  phy- 
sicians could  increase  their  actual  charges  in  1987  by  the  per- 
centage increase  in  the  MEI  for  assigned  claims  and  only  by  1 
percent  for  nonassigned  claims.  In  calculating  customary 
charges  for  services  furnished  during  1988  and  1989,  the  Secre- 
tary shall  not  recognize  any  increase  in  actual  charges  in 
excess  of  the  limits. 

(d)  Medicare  economic  index  (MEI). — 
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Section  10232. — Prohibits  the  Secretary  from  revising  the 
MEI  in  a  manner  that  provides  for  any  period  before  January 
1,  1985,  for  the  substitution  of  a  rental  equivalence  or  rental 
substitution  factor  for  the  housing  component  of  the  consumer 
price  index. 

Section  4525. — Identical  provision. 

(e)  Reasonable  charge  limitations. — (See  item  21,  Inherent  Rea- 
sonableness.) 

(f)  Recruiting. — 

Section  10232. — Requires  carriers  to  implement  programs  to 
recruit  and  retain  physicians  as  participating  physicians,  in- 
cluding educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  problems  for 
participating  physicians.  Carriers  are  also  required  to  imple- 
ment programs  to  familiarize  beneficiaries  with  the  participat- 
ing physician  program  and  to  assist  them  in  locating  partici- 
pating physicians.  The  Secretary  is  required  to  provide  a 
system  for  measuring  carriers'  performance  with  respect  to 
these  responsibilities  or  those  specified  under  section  1842(h)  of 
the  Social  Security  Act.  An  incentive  pool,  equal  to  1  percent 
of  total  payments  to  carriers  for  claims  processing,  will  be 
available  to  reward  carriers  for  their  success  in  increasing  the 
percentage  of  participating  physicians  in  the  carrier's  service 
area. 

Section  4525. — No  provision. 

(g)  Directories  of  participating  physicians. — 

Section  10222.— Requires  the  Secretary  to  provide  that  each 
appropriate  area  directory  is  sent  to  each  Part  B  beneficiary 
residing  in  the  area  and  that  an  appropriate  number  of  copies 
is  sent  to  hospitals  in  the  area.  The  copies  are  to  be  sent  free  of 
charge. 

Requires  each  directory  to  provide  alphabetical  listings  for: 
(1)  all  participating  physicians  in  the  area;  and  (2)  locality  and 
specialty  of  such  physicians. 

Section  4525. — No  provision. 

(h)  Prohibiting  unassigned  billing  of  services  determined  to  be 
medically  unnecessary  by  a  carrier. — 

Section  10232.— Provides  that,  where  a  physician  has  provid- 
ed services  on  a  nonassigned  basis  which  are  determined  by  a 
peer  review  organization  or  carrier  to  be  unnecessary,  the  phy- 
sician is  required  to  refund  any  amounts  collected  from  the 
beneficiary  within  30  days  after  receiving  a  notice  that  the 
services  were  unnecessary  or  within  15  days  after  receiving 
notice  of  an  adverse  determination  upon  reconsideration  or 
appeal.  A  refund  would  not  be  required  if:  (i)  the  physician  did 
not  know  and  could  not  reasonably  have  been  expected  to  have 
known  that  the  services  would  be  found  to  be  unnecessary;  or 
(ii)  the  beneficiary  was  informed  in  advance  that  Medicare  pay- 
ment would  not  be  made  for  a  specific  service  and  agreed  to 
pay  for  the  service.  Physicians  who  knowingly  and  willfully 
fail  to  make  required  refunds  on  a  timely  basis  would  be  sub- 
ject to  civil  money  penalties  and/ or  exclusion  from  the  Medi- 
care program.  Carriers  and  peer  review  organizations  would  be 
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required  to  send  denial  notices  based  on  medical  necessity  de- 
terminations to  the  physician  and  the  beneficiary. 
Section  4525. — No  provision. 
(i)  Maintenance  and  use  of  participating  directories  by  hospi- 
tals.— 

Section  10232. — Amends  Medicare  participation  agreements 
to  require  hospitals  to  make  available  directories  of  participat- 
ing physicians  and,  where  referral  is  made  to  a  nonparticipat- 
ing  physician,  inform  the  beneficiary  of  such  fact.  Wherever 
practicable,  the  hospital  must  identify  at  least  one  qualified 
participating  physician. 
Section  4525. — No  provision. 
(j)  Submission  and  disclosure  of  information  on  unassigned 
claims. — 

Section  10232. — Provides  that  where  the  actual  charge  on  an 
unassigned  elective  surgical  procedure  exceeds  $500,  the  physi- 
cian is  required  to  disclose  to  the  individual  in  writing,  the  es- 
timated charge,  the  estimated  approved  charge,  and  the  excess 
of  the  physician's  actual  charge  over  the  approved  charge.  A 
physician  failing  to  comply  with  this  requirement  would  be  re- 
quired to  refund  payments  received  in  excess  of  the  Medicare 
approved  charge.  Knowing  and  willful  failures  to  make  re- 
quired refunds  would  be  subject  to  civil  money  penalties  and/ 
or  exclusion  from  Medicare. 
Section  4525. — No  provision. 
(k)  HCFA  common  procedure  coding  system. — No  provision. 
(I)  Recommendations  for  relative  value  scale  (RVS). — No  provi- 
sion. 

Effective  date. — Section  10232:  (a)  and  (c)  apply  to  services  fur- 
nished on  or  after  January  1,  1987.  (b)  and  (d)  are  effective  on  en- 
actment, (f)  applies  to  carrier  contracts  as  of  October  1,  1987;  carri- 
er bonus  payments  shall  be  first  paid  not  later  than  April  1,  1988, 
to  reflect  performance  of  carriers  during  November  1987.  (g)  ap- 
plies for  distribution  of  directories  to  beneficiaries  for  1988  directo- 
ries; organization  of  directories  applies  to  1987  directories,  (h)  ap- 
plies to  services  furnished  on  or  after  October  1,  1987.  (i)  applies  to 
agreements  as  of  October  1,  1987.  (j)  applies  to  surgical  procedures 
performed  on  or  after  October  1,  1987. 

Section  4525:  (a)  and  (c)  applies  to  services  furnished  on  or  after 
January  1,  1987.  (d)  effective  on  enactment. 

Senate  amendment 

(a)  Maximum  allowable  prevailing  charges. — No  provision. 

(b)  Bonus  for  participating  physicians.— No  provision. 

(c)  Limit  on  actual  charges  for  nonparticipating  physicians. — No 
provision. 

(d)  Medicare  economic  index  (MEI). — Provides  that  the  adjust- 
ment of  the  MEI  as  proposed  by  the  Administration  would  be  made 
in  two  stages,  with  one-half  of  the  adjustment  becoming  effective 
January  1,  1987,  and  the  other  half  January  1,  1988.  The  Secretary 
is  required  to  utilize  the  rule-making  process  for  proposed  changes 
in  the  methodology,  basis,  or  elements  of  the  MEI. 

(e)  Reasonable  charge  limitations. — (See  item  21,  Inherent  Rea- 
sonableness.) 
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(f)  Recruiting. — No  provision. 

(g)  Directories  of  participating  physicians. — No  provision. 

(h)  Prohibiting  unassigned  billing  of  services  determined  to  be 
medically  unnecessary  by  a  carrier. — No  provision. 

(i)  Maintenance  and  use  of  participating  directories  by  hospi- 
tals.—-No  provision. 

(j)  Submission  and  disclosure  of  information  on  unassigned 
claims. — No  provision. 

(k)  HCFA  common  procedure  coding  system. — Requires  by  July  1, 
1987,  the  consolidation  of  the  payment  methodology  under  HCFA's 
Common  Procedures  Coding  System  (HCPCS)  and  mandates  its  use 
for  hospital  outpatient  services  by  the  same  date.  Carriers  and  in- 
termediaries are  required  to  report  services  and  claims  using 
HCPCS  by  January  1,  1988. 

Recommendations  for  relative  value  scale  (RVS). — Requires  the 
Secretary  in  making  recommendations  for  application  of  an  RVS 
to:  1)  develop  and  assess  an  appropriate  index  to  reflect  justifiable 
geographic  variations  in  practice  costs  without  exacerbating  the  ge- 
ographic maldistribution  of  physicians;  and  2)  assess  the  advisabil- 
ity and  feasibility  of  developing  an  appropriate  adjustment  to  assist 
in  attracting  and  retaining  physicians  in  medically  underserved 
areas.  The  Secretary  is  to  take  into  account  recommendations  of 
the  Physician  Payment  Review  Commission.  The  Secretary  is  to  de- 
velop an  interim  geographic  index  by  July  1,  1987,  and  collect  data 
for  refining  the  index  by  December  31,  1989.  The  date  of  the  Secre- 
tary is  required  to  report  on  the  RVS  is  deferred  to  July  1,  1989. 
The  potential  application  date  of  the  RVS  is  deferred  until  after 
December  31,  1989. 

Effective  date. — Enactment. 

Conference  agreement 

(a)  Maximum  allowable  prevailing  charges.— The  conference 
agreement  includes  the  House  provision  with  amendments.  All 
physicians  would  receive  an  increase  in  their  prevailing  charges 
equal  to  3.2%  effective  January  1,  1987.  In  1987  and  future  years, 
the  percent  increase  in  the  MEI  would  be  applied  to  the  maximum 
allowable  prevailing  charges  for  participating  and  nonparticipating 
physicians  respectively  in  effect  on  December  31  of  the  previous 
year. 

The  conference  agreement  makes  permanent  the  current  differ- 
ential in  the  prevailing  charges  of  participating  and  nonparticipat- 
ing physicians.  In  other  words,  the  prevailing  charges  for  nonparti- 
cipating physicians  would  equal  96%  of  the  prevailing  charges  for 
participating  physicians.  In  future  years,  participating  and  nonpar- 
ticipating physicians  would  receive  the  same  percentage  increase 
based  on  the  percentage  increase  in  the  medicare  economic  index 
(MEI)  for  the  year.  This  provision  replaces  the  1-year  lag  in  prevail- 
ing charges  for  nonparticipating  physicians  contained  in  the  Con- 
solidated Omnibus  Budget  Reconciliation  Act  of  1985. 

The  conference  agreement  does  not  include  the  House  provision 
that  would  pay  a  higher  rate  for  assigned  claims  of  nonparticipat- 
ing physicians. 

(b)  Bonus  for  participating  physicians. — The  conference  agree- 
ment does  not  include  the  House  provision  that  would  provide  a 
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new  bonus  for  participating  physicians  in  addition  to  the  differen- 
tial in  effect  during  the  8-month  period  ending  December  31,  1986. 

(c)  Limit  on  actual  charges  for  nonparticipating  physicians. — The 
conference  agreement  includes  the  House  provision  with  a  modifi- 
cation as  follows.  In  the  case  of  a  nonparticipating  physician  whose 
actual  charge  for  a  service  in  the  previous  year  equals  or  exceeds 
115%  of  the  prevailing  charge  for  nonparticipating  physicians  for 
the  service  in  the  current  year,  the  maximum  allowable  actual 
charge  (MA AC)  is  101%  of  the  physician's  actual  charge  for  the 
previous  year. 

A  nonparticipating  physician  whose  actual  charge  for  a  service 
in  the  previous  year  is  less  than  115%  of  the  current  year  prevail- 
ing charge  for  nonparticipating  physicians  could  increase  his/her 
actual  charge  in  the  current  year  by  the  greater  of:  (i)  1%  above 
the  physician's  previous  year  actual  charge  or  (ii)  an  amount  based 
on  a  comparison  between  the  physician's  MAAC  for  the  previous 
year  and  115%  of  the  current  year  prevailing  charge.  Under  clause 
(ii),  the  MAAC  for  the  current  year  equals  the  previous  year 
MAAC  increased  by  a  fraction  of  the  difference  between  115%  of 
the  current  year  prevailing  and  the  previous  year  MAAC.  The  ap- 
plicable fractions  are  one-quarter,  one-third,  one-half,  and  one  for 
1987,  1988,  1989,  and  1990  respectively. 

Thus,  for  calendar  year  1987,  the  physician's  MAAC  for  1986  is 
compared  with  the  prevailing  charge  for  nonparticipating  physi- 
cians in  1987.  The  1987  MAAC  is  equal  to  the  1986  MAAC  plus 
one-quarter  of  the  difference  between  115%  of  the  1987  prevailing 
charge  amount  and  the  1986  MAAC.  For  example,  if  a  physician's 
1986  MAAC  is  $100  and  115%  of  the  1987  prevailing  charge 
amount  is  $124,  the  1987  MAAC  for  that  physician  for  that  service 
is  $106  [$100+0.25  ($124 -$100)]. 

In  future  years  a  similar  calculation  is  made.  In  1988,  the  MAAC 
equals  the  1987  MAAC  plus  one-third  fo  the  difference  between 
115%  of  the  nonparticipating  physicians'  1988  prevailing  charge 
amount  and  the  1987  MAAC.  In  1989,  the  MAAC  equals  the  1988 
MAAC  plus  one-half  of  the  difference  between  115%  of  the  1989 
prevailing  charge  amount  and  the  1988  MAAC.  In  1990  the  MAAC 
equals  115%  of  the  1990  prevailing  charge.  The  limitation  on  maxi- 
mum allowable  actual  charges  expires  on  December  31,  1990  or  one 
year  after  submission  by  the  Secretary  to  the  Congress  of  the  re- 
quired report  on  relative  value  scales,  whichever  occurs  earlier. 

Because  of  the  July  1,  1984  through  December  31,  1986  freeze  on 
actual  charges  of  nonparticipating  physicians,  a  nonparticipating 
physician's  1986  MAAC  equals  the  physician's  April  1  through 
June  30,  1984  base  period  charges.  The  1986  MAAC  for  a  nonparti- 
cipating physician  who  does  not  have  an  actual  charge  for  a  service 
during  the  April  to  June  1984  base  period  is  set  at  the  50th  per- 
centile of  customary  charges  for  the  service  as  provided  by  nonpar- 
ticipating physicians  in  the  locality  during  the  12  month  period 
ending  on  June  30,  1986.  A  similar  rule  applies  in  future  years. 

The  conference  agreement  does  not  require  a  physician  to  have  a 
single  actual  charge  for  a  service.  Instead,  a  physician  may  have  a 
range  of  actual  charges  above  the  MAAC  provided  that  there  are 
offsetting  charges  below  the  MAAC.  However,  if  the  weighted  aver- 
age of  the  physician's  actual  charges  for  a  procedure  during  a 
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period  of  time  exceeds  the  MAAC,  the  physician  may  be  subject  to 
civil  monetary  penalties. 

The  conference  agreement  requires  that  the  carriers  provide 
each  nonparticipating  physician  with  a  list  of  MAACs  for  the  pro- 
cedures most  commonly  provided  by  the  physician  at  the  beginning 
of  each  year.  It  is  expected  that  the  list  should  be  sent  to  each  non- 
participating  physician  no  later  than  March  1  for  1987  and  no  later 
than  February  1  for  subsequent  years.  While  the  conferees  believe 
that  it  is  important  to  provide  this  information,  failure  to  receive 
MAACs  at  the  beginning  of  a  year  should  not  be  a  defense  in  any 
action  against  a  physician  for  failure  to  abide  by  the  limits. 

(d)  Medicare  economic  index. — The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  MEI  update  for 
1987  is  set  by  statute  at  3.2%.  The  Secretary  would  be  required  to 
determine  the  percentage  increase  in  the  MEI  on  an  annualized 
basis  comparing  appropriate  year-to-year  economic  changes.  For 
1988,  the  MEI  update  should  reflect  economic  changes  comparing 
the  period  July  1,  1986  through  June  30,  1987  with  the  period  July 
1,  1985  through  June  30,  1986.  (This  comparison  reflects  the  same 
comparisons  that  would  be  made  under  the  current  MEI  methodol- 
ogy.) 

The  Secretary  would  be  prohibited  from  revising  the  cumulative 
MEI  on  a  retrospective  basis.  This  is  accomplished  (i)  by  requiring 
the  Secretary  to  recognize  that  the  maximum  allowable  prevailing 
charges  for  participating  physicians  in  effect  on  December  31,  1986 
were  justified  by  economic  changes  and  (ii)  by  requiring  use  of  the 
annualized  MEI  comparing  appropriate  year-to-year  economic 
changes. 

The  Secretary  would  be  required  to  conduct  a  study  of  the  MEI 
to  ensure  that  the  index  reflects  economic  changes  in  an  appropri- 
ate and  equitable  manner  for  physicians  providing  servcie  to  medi- 
care beneficiaries.  The  Secretary  would  be  required  to  consult  ap- 
propriate experts  in  conducting  the  study. 

The  Secretary  would  be  precluded  from  changing  the  methodolo- 
gy used  to  determine  the  MEI  until  completion  of  the  study  and 
publication  of  a  final  notice  changing  the  methodology.  The  new 
methodology  must  not  reflect  retrospective  historical  adjustments 
in  the  cumulative  index.  The  Secretary  would  be  required  to  pub- 
lish a  proposed  notice  and  allow  not  less  than  60  days  for  public 
comment.  Until  publication  of  the  final  notice,  the  Secretary  would 
be  required  to  use  the  general  methodology  that  was  used  to  calcu- 
late the  MEI  that  was  published  in  the  Federal  Register  on  Sep- 
tember 30,  1985. 

(e)  Reasonable  charge  limitations.— (See  item  22.) 

(f)  Recruiting. — The  conference  agreement  includes  the  House 
provision. 

(g)  Directories  of  participating  physician. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment.  Annually, 
a  letter  reminding  beneficiaries  of  the  participating  physician  pro- 
gram and  offering  a  copy  of  the  participating  physician  directory 
would  be  sent  to  each  beneficiary  in  the  beneficiary's  Social  Securi- 
ty check.  The  letter  would  indicate  that  a  free  copy  of  the  directory 
would  be  sent  upon  request  and  the  beneficiary  would  be  directed 
to  contact  his  local  Medicare  carrier  or  social  security  office. 
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(h)  Prohibiting  unassigned  hilling  of  services  determined  to  be 
medically  unnecessary  by  a  carrier  of  PRO. — The  conference  agree- 
ment includes  the  House  provision  with  an  amendment  specifying 
that  the  requirement  only  applies  to  covered  services  with  are  de- 
termined to  have  been  medically  unnecessary  in  the  particular 
case. 

(i)  Maintenance  and  use  of  participating  directories  by  hospi- 
tals.— The  conference  agreement  includes  the  House  provision. 

(J)  Submission  and  disclosure  of  information  on  unassigned 
claims.— The  conference  agreement  includes  the  House  provision 
with  an  amendment  which  indicates  that  the  information  is  not  to 
be  used  as  the  basis  for  or  evidence  in  a  civil  suit. 

(k)  HCFA  common  procedure  coding  system. — The  conference 
agreement  includes  the  Senate  amendment  with  amendments.  The 
Secretary  would  be  required  to  consult  with  appropriate  experts  in- 
cluding physicians  and  health  economists  to  provide  assistance  in 
determining  which  procedure  codes  should  be  consolidated  (and  in 
what  manner)  for  payment  purposes.  The  Secretary  would  be  re- 
quired to  publish  a  proposed  notice  in  the  Federal  Register  and 
allow  60  days  for  public  comment. 

(I)  Recommendations  for  relative  value  scale.— The  conference 
agreement  includes  the  Senate  amendment. 

22.  INHERENT  REASONABLENESS;  PAYMENTS  FOR  CATARACT  SURGERY 
(SECTION  10232(E),  SECTION  4526  AND  SECTION  4527  OF  HOUSE  BILL; 
SECTION  621  (A)  OF  SENATE  AMENDMENT) 

Present  law 

(a)  Reasonable  charge  limits  inherent  reasonableness. — COBRA 
required  the  Secretary  to  promulgate  regulations  which  specify  ex- 
plicitly the  criteria  of  "inherent  reasonableness' '  which  are  to  be 
used  for  determining  Medicare  payments.  On  August  11,  1986,  the 
Administration  by  regulation  published  "inherent  reasonableness" 
guidelines. 

There  is  no  authority  under  current  law  for  the  Secretary  to 
limit  the  actual  charges  billed  by  a  physician  or  supplier  to  protect 
the  beneficiary  against  increased  expenses  when  Medicare  pay- 
ments are  reduced. 

(b)  Payments  for  cataract  surgery. — Payments  for  cataract  surgery 
are  made  on  the  basis  of  reasonable  charges.  Payments  for  anesthe- 
sia services  are  based  on  a  method  that  combines  base  units  (with 
values  assigned  to  each  procedure)  and  time  units. 

If  the  Secretary  were  to  reduce  Medicare  payments  for  these 
services,  under  "inherent  reasonableness,"  he  would  not  have  au- 
thority to  limit  the  actual  charge  billed  to  the  patient. 

House  bill 

(a)  Reasonable  charge  limits/ inherent  reasonableness. — 
Section  10232.— 

(i)  Specifies  that  for  nonphysicians'  services,  the  inher- 
ent reasonableness  limitation  may  be  used  only  by  carriers 
and  only  in  calculating  prevailing  charges  for  an  item  or 
service  by  eliminating  charges  for  specific  items  or  services 
in  specific  instances  in  which  the  charges,  in  comparison 
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with  the  charges  for  similar  items  and  services,  are  grossly 
excessive  or  deficient. 

(ii)  Prohibits  the  Secretary,  through  regulations,  guide- 
lines, instructions  or  otherwise,  from  requiring  carriers  to 
reduce  payment  amounts  for  specific  items  or  services  for 
which  the  Secretary  had  made  a  specific  determination 
that  the  payment  amounts  or  charges  are  excessive. 

(iii)  Requires  the  Secretary,  after  consultation  with  the 
Physician  Payment  Review  Commission,  to  submit  to  Con- 
gress by  April  1,  1987,  recommendations  concerning  pay- 
ment-reductions for  overpriced  items  and  services.  The  rec- 
ommendations are  to  include  the  specific  payment  reduc- 
tions recommended  and  measures  to  assure  that  reduc- 
tions in  payment  do  not  result  in  corresponding  increases 
in  out-of-pocket  costs  to  Medicare  beneficiaries. 

Section  4526. — 

(i)  Requires  the  Secretary  before  exercising  the  authority 
to  adjust  reasonable  charges,  to  make  specific  findings. 
Specifies  that  the  Secretary  may  compare:  charges  and  re- 
source costs  for  related  procedures;  charges  and  resource 
costs  for  the  procedure  over  a  period  of  time;  charges  for 
procedures  in  different  geographic  areas;  and  charges  and 
allowed  payments  by  Medicare  and  other  payers.  An  ad- 
justment on  the  basis  of  a  comparison  of  prevailing 
charges  in  different  localities  may  only  be  made  if  the  Sec- 
retary determines  that  the  prevailing  charge  allowed  in 
one  locality  is  grossly  out  of  line  with  prevailing  charges 
allowed  in  other  localities  after  accounting  for  differences 
in  practice  costs.  Specifies  that  the  Secretary,  in  determin- 
ing whether  to  adjust  payment  rates,  shall  consider  the 
following:  potential  impacts  on  quality,  access  and  benefici- 
ary liability  of  the  adjustment;  likely  effects  on  assignment 
rates,  reasonable  charge  reductions  on  unassigned  claims, 
and  participation  rates  of  physicians;  proportion  of  such 
procedures  for  which  payment  is  available  under  Medi- 
care; and  the  prevailing  charge  of  other  third-party  payers 
for  the  procedure. 

(ii)  Specifies  that  the  Secretary  is  required  to  consult 
with  the  Physician  Payment  Review  Commission  with  re- 
spect to  a  proposed  adjustment,  and  after  such  consulta- 
tion, publish  a  notice  of  the  proposed  adjustment  and  allow 
for  public  comment.  The  final  notice  must  explain  the  fac- 
tors and  data  taken  into  consideration  in  making  the  ad- 
justment and  respond  to  any  comments  made  by  the  Phy- 
sician Payment  Review  Commission. 

(iii)  Provides  that  if  the  adjustment  results  in  a  reduc- 
tion in  the  reasonable  charge  for  a  nonparticipating  physi- 
cian, the  physician  may  not  charge  the  beneficiary  more 
than  125  percent  of  the  adjusted  prevailing  charge.  Any 
excess  amounts  must  be  refunded.  The  Secretary  may 
impose  sanctions  in  the  case  of  violations. 

(b)  Payments  for  Cataract  Surgery. — 
Section  4527  — 
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(i)  Places  a  limit  on  prevailing  charges  for  cataract  sur- 
gery with  intraocular  lens  implantation  equal  to  110%  of 
the  prevailing  charge  recognized  for  such  surgery  without 
the  lens  implant.  In  determining  the  reasonable  charge  for 
cataract  surgery  anesthesia,  the  Secretary  may  not  recog- 
nize more  than  4  base  units  (as  used  for  purposes  of  deter- 
mining anesthesia  payments  on  the  date  of  enactment). 

(ii)  Specifies  that  non-participating  physicians  may  not 
charge  more  than  125%  of  the  adjusted  prevailing  charge 
for  cataract  surgery  with  lens  implantation  and  cataract 
surgery  anesthesia.  If  the  physician  charges  more  he/she 
shall  refund  any  excess  amounts.  The  Secretary  may 
impose  sanctions  in  the  case  of  physicians  who  knowingly 
and  willfully  impose  excess  charges  or  fail  to  make  re- 
funds. 

Effective  date. — (a)  Effective  on  enactment,  (b)  Applies  to  services 
furnished  on  or  after  January  1,  1987. 

Senate  amendment 

(a)  Reasonable  charge  limits/inherent  reasonableness. — 
Section  10232.— 

(i)  No  provision. 

(ii)  Specifies  that  the  inherent  reasonableness  authority 
must  be  applied  through  regulation  for  physicians  and  pro- 
hibits carriers  from  acting  independently,  without  the  issu- 
ance of  regulations. 

(iii)  Requires  the  Secretary,  by  October  1,  1987  to  review 
the  inherent  reasonableness  of  reasonable  charges  for  each 
of  the  10  most  costly  procedures  paid  for  under  part  B,  de- 
termined on  the  basis  of  aggregate  annual  payments.  The 
Secretary  may  review  additional  procedures. 

Section  4526.— 

(i)  Specifies  the  factors  to  consider  in  determining  the  in- 
herent reasonableness  of  charges.  The  identified  factors 
would  include  cases  where:  prevailing  charges  are  signifi- 
cantly different  from  those  in  comparable  localities;  Medi- 
care and  Medicaid  are  the  main  sources  of  payment;  the 
marketplace  for  the  service  is  not  truly  competitive  be- 
cause of  the  limited  number  of  physicians  performing  the 
service;  there  have  been  increases  in  charges  not  explained 
by  inflation;  charges  do  not  reflect  changing  technology  or 
reductions  in  acquisition  or  production  costs,  or  the  pre- 
vailing charges  are  substantially  higher  than  payments 
made  by  other  purchasers.  Regional  differences  in  fees  are 
to  be  taken  into  account  unless  there  is  substantial  eco- 
nomic justification  for  a  uniform  national  fee  or  payment 
limit. 

(ii)  Similar  provision.  Specifies  that  the  proposed  notice 
must  explain  factors  and  data  taken  into  consideration 
and  evaluate  the  impact  on  the  accessibility  of  and  benefi- 
ciary liability  for  the  service.  Provides  that  the  Commis- 
sion shall  comment  on  the  proposed  rule  during  the  public 
comment  period. 

(iii)  No  provision. 
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(b)  Payments  for  cataract  surgery. — No  provision. 
Effective  date. — Applies  to  final  regulations  promulgated  after 
July  1,  1986;  required  review  by  Secretary  effective  on  enactment. 

Conference  agreement 

(a)  Reasonable  charge  limits  inherent  reasonableness. — The  con- 
ference agreement  includes  the  Senate  provision  and  the  House 
provision  in  Section  4526  with  modifications  as  follows: 

Under  the  inherent  reasonableness  authority,  the  Secretary 
would  be  authorized  to  establish  a  payment  level  for  a  physician 
service  based  on  considerations  other  than  the  actual,  customary, 
or  prevailing  charge  for  the  service.  A  departure  from  the  standard 
methodology  would  be  appropriate  under  a  number  of  circum- 
stances, including  the  following:  (i)  the  prevailing  charge  for  a  serv- 
ice in  a  particular  locality  is  significantly  in  excess  of,  or  below,  the 
prevailing  charge  for  the  same  service  in  other  comparable  local- 
ities taking  into  account  the  relative  costs  of  furnishing  the  service: 
(ii)  medicare  and  medicaid  are  the  sole  or  primary  sources  of  pay- 
ment for  the  service;  (iii)  the  marketplace  for  the  service  is  not 
truly  competitive;  (iv)  there  have  been  increases  in  charges  for  a 
service  that  cannot  be  explained  by  inflation  or  technology;  (v)  the 
charges  do  not  reflect  changing  technology,  increased  facility  with 
that  technology,  or  reductions  in  acquisition  or  production  costs; 
(vi)  the  prevailing  charge  for  a  service  under  this  part  are  substan- 
tially higher  or  lower  than  the  payments  made  for  the  service  by 
other  purchasers  in  the  same  locality. 

The  Secretary  would  be  authorized  to  make  an  adjustment  in 
payment  is  such  adjustment  is  justified  on  the  basis  of  an  appropri- 
ate comparison  of  resource  costs  or  charges.  An  adjustment  may  be 
based  on  one  of  the  following  types  of  comparison:  (i)  a  comparison 
between  charges  and  resource  costs  for  related  procedures;  (ii)  a 
comparison  between  charges  and  resource  costs  for  the  procedure 
over  a  period  of  time;  (iii)  a  comparison  between  charges  for  a  pro- 
cedure in  different  geographic  areas;  and  (iv)  a  comparison  between 
charges  and  allowed  payments  for  a  procedure  under  this  part  and 
by  other  payers.  The  term  "resource  costs"  includes  factors  such  as 
the  time  required  to  provide  a  procedure  (including  pre-procedure 
evaluation  and  post-procedure  follow-up),  the  complexity  of  the  pro- 
cedure, the  training  required  to  perform  the  procedure,  and  the 
risk  involved  in  the  procedure. 

Adjustments  based  on  comparisons  of  charges  for  a  procedure  in 
different  geographic  areas  may  be  made  only  if  the  Secretary  deter- 
mines that  the  prevailing  charge  allowed  in  a  locality  is  out  of  line 
with  prevailing  charges  allowed  in  other  localities  after  accounting 
for  differences  in  practice  costs.  The  Secretary  would  not  be  au- 
thorized to  establish  a  uniform  fee  or  payment  limit  under  this  pro- 
vision unless  the  Secretary  determines  that  there  is  substantial 
economic  justification  for  a  uniform  fee  or  a  uniform  payment 
limit.  Such  justification  would  have  to  be  explained  in  a  proposed 
and  final  notice. 

In  determining  whether  to  adjust  payments  rates,  the  Secretary 
would  be  required  to  consider  the  potential  impacts  on  quality, 
access,  and  beneficiary  liability  of  the  adjustment,  including  the 
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likely  effects  on  assignment  rates,  reasonable  charge  reductions  on 
unassigned  claims,  and  participation  rates  of  physicians. 

The  Secretary  would  be  required  to  consult  with  representatives 
of  physicans  likely  to  be  affected  at  an  appropriate  stage  in  the 
process.  The  Secretary  would  also  be  required  to  publish  a  proposed 
notice:  (i)  specifying  the  charge  or  methodology  proposed  to  be  es- 
tablished, (ii)  explaining  the  factors  and  data  on  which  the  proposal 
is  based  and  (iii)  explaining  the  potential  impacts  on  quality, 
access,  and  beneficiary  liability.  After  publication  of  the  proposed 
notice,  the  Secretary  would  be  required  to  allow  60  days  folr  public 
comment.  The  Physician  Payment  Review  Commission  would  be  re- 
quired to  comment  on  the  proposal,  and  the  Secretary  would  be  re- 
quired to  take  into  account  the  comments  made  by  the  Commission 
and  by  the  public  in  making  a  final  determination.  The  final  notice 
shall  explain  the  factors  and  data  that  the  Secretary  took  into  con- 
sideration in  making  a  final  determination  and  must  include  and 
respond  to  the  comments  made  by  the  Commission. 

If  an  adjustment  is  made  that  results  in  a  reduction  in  the  pay- 
ments allowed  for  a  service,  a  special  limit  on  actual  charges  for 
nonparticipating  physicians  would  apply.  The  purpose  of  this  spe- 
cial limit  is  to  moderate  beneficiary  liability  for  charges  in  excess 
of  the  medicare  approved  charge.  For  the  first  year  the  reduction  is 
in  effect,  the  maximum  allowable  actual  charge  for  the  service 
equals  125%  of  the  inherently  reasonable  charge  level  plus  one-half 
of  the  difference  between  the  physician's  actual  charge  in  the  pre- 
ceding period  and  125%  of  the  inherently  reasonable  charge  level. 
In  the  second  year,  the  special  maximum  allowable  charge  for  the 
service  equals  125%  of  the  inherently  reasonable  charge  level. 

The  Secretary  is  required  to  review  payments  under  this  section 
for  10  of  the  most  costly  procedures  paid  for  under  Part  B.  The  sec- 
retary should  have  flexibility  in  choosing  the  procedures  in  terms 
of  those  for  which  modifications  might  be  the  most  cost  effective.  If 
the  Secretary  determines  that  for  one  or  more  of  such  overpriced 
procedures  that  a  payment  adjustment  cannot  be  made  pursuant  to 
this  section,  he  shall  report  recommendations  to  Congress  concern- 
ing appropriate  statutory  changes, 

(b)  Payments  for  cataract  surgery.— -The  conference  agreement  in- 
cludes the  House  provision  with  amendments.  The  maximum  al- 
lowable prevailing  charges  for  participating  and  nonparticipating 
physicians  providing  cataract  surgery  would  be  cut  by  10%  effec- 
tive January  1,  1987.  The  maximum  allowable  prevailing  charges 
would  be  cut  by  an  additional  2%  effective  January  1,  1988.  In  no 
case  could  the  reduced  amount  be  lower  than  75%  of  the  weighted 
national  average  prevailing  charge  amounts.  The  Secretary  would 
be  required  to  issue  in  final  form  the  proposed  notice  which  was 
published  on  August  15,  1986  in  the  Federal  Register  which  would 
require  that  carriers  recognize  no  more  than  4  base  units  for  anes- 
thesia services  provided  during  cataract  surgery. 

By  ratifying  the  regulations  relating  to  payment  limits  for  anes- 
thesia services,  the  Congress  does  not  intend  that  the  Secretary  be 
restricted  in  his  authority  to  subsequently  revise  these  regulations. 

Nonparticipating  physicians  providing  cataract  surgery  services 
and  cataract  surgery  anesthesia  would  be  required  to  reduce  their 
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actual  charges  for  these  services  effective  January  1,  1987  pursuant 
to  the  method  described  under  paragraph  (a). 

23.  END  STAGE  RENAL  DISEASE  PROGRAM  AMENDMENTS  (SECTIONS 
10233,  4506,  AND  4507  OF  HOUSE  BILL,  SECTION  623  OF  SENATE 
AMENDMENT) 

Present  law 

The  End-Stage  Renal  Disease  Program  (ESRD)  provides  coverage 
for  the  cost  of  routine  maintenance  dialysis  for  persons  with  chron- 
ic kidney  (renal)  failure. 

(a)  Composite  rate  for  dialysis  treatment — The  Secretary  shall 
provide  by  regulation  for  a  method  of  reimbursing  facilities  for  rou- 
tine maintenance  dialysis  care.  Such  method  provides  for  the  pro- 
spective determination  of  rates  based  on  a  single  composite  weight- 
ed formula  which  takes  into  account  the  mix  of  patients  receiving 
dialysis  services  at  home  or  in  a  facility  and  which  reflects  the  rel- 
ative costs  of  providing  dialysis  services  in  such  settings.  The  Secre- 
tary may  provide  for  exceptions  to  the  prospective  payment  rates 
as  may  be  warranted,  such  as  for  sole  facilities  located  in  isolated 
rural  areas. 

In  regulations  published  on  May  13,  1983  (effective  August  1, 
1983),  the  Secretary  established  a  prospective  reimbursement  rate 
for  dialysis  facilities.  The  reimbursement  rates  are  calculated  on 
per-treatment  base  rates  (adjusted  for  wage  differences)  of  $122.91 
for  independent  facilities  and  $126.76  for  hospital-based  facilities. 
On  May  13,  1986,  the  Secretary  published  a  proposed  rule  that 
would  reduce  the  base  rates  to  $113.47  for  independent  facilities 
and  $117.89  for  hospital-based  facilities. 

(b)  Payment  for  physician's  services. — Physicians  are  reimbursed 
for  services  related  to  routine  maintenance  dialysis  care  on  the 
basis  of  a  monthly  capitation  fee  that  encourages  the  use  of  home 
dialysis. 

The  regulations  establishing  the  payment  rates  for  physicians 
were  based,  in  part,  on  the  assertion  that  the  physician  could  over- 
see the  dialysis  care  of  ten  home  patients  in  the  same  amount  of 
time  as  seven  facility  patients,  resulting  in  a  facility  to  home  physi- 
cian treatment  capability  ratio  of  1  to  1.4  in  the  determination  of 
the  composite  rate.  On  March  19,  1986,  the  Secretary  published  a 
proposed  rule,  based  on  GAO  study,  that  would  change  the  facility 
to  home  physician  treatment  capability  ratio  to  1  to  3.9.  On  July  2, 
1986,  this  change  was  published  as  a  final  rule,  effective  August  1, 
1986.  This  change  will  result  in  an  estimated  reduction  of  physi- 
cians' average  monthly  capitation  payments  for  dialysis  care  from 
$187.88  to  $173.07. 

(c)  Study  of  dialysis  payment  rates. — No  provision. 

(d)  Coverage  of  immunosuppressive  drugs. — Medicare  provides 
coverage  for  kidney  and  heart  transplants,  including  organ  pro- 
curement costs,  hospitalization,  surgical  fees,  and  immunosuppres- 
sive drugs  provided  in  the  hospital  or  administered  by  a  physician. 

(e)  Reorganization  of  ESRD  network  areas. — The  Secretary  shall 
establish  renal  disease  network  areas  and  such  network  organiza- 
tions (including  a  coordinating  council  and  medical  review  boards) 
for  the  purpose  of  assuring  the  effective  and  efficient  administra- 


338 


tion  of  the  ESRD  program.  The  Secretary  has  established  32  net- 
work areas.  Under  COBRA,  the  Secretary  may  consolidate  the 
number  of  network  areas  to  not  less  than  14.  The  Secretary  is  pro- 
posing through  regulations  to  reduce  the  number  of  network  areas 
to  14  and  to  modify  the  current  functions  of  the  networks. 

(f)  Patient  representation  on  councils  and  medical  review 
hoards. — At  least  one  patient  representative  shall  serve  as  a 
member  of  each  network  coordinating  council  and  executive  com- 
mittee. 

(g)  Responsibilities  of  network  organizations.  -—The  network  orga- 
nizations are  responsible  for:  encouraging  use  of  appropriate  treat- 
ment settings,  developing  criteria,  standards  and  network  goals 
with  respect  to  quality  and  appropriateness  of  treatment,  evaluat- 
ing procedures  by  which  facilities  assess  appropriateness  of  treat- 
ment, identifying  facilities  not  cooperating  in  achieving  network 
goals,  and  submitting  to  the  Secretary  by  July  1  of  each  year  an 
annual  report. 

(h)  Facility  cooperation  with  networks.— The  Secretary  may  ter- 
minate or  withhold  certification  of  facilities  that  consistently  fail  to 
cooperate  with  network  plans  and  goals. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — It  is  the 
intent  of  Congress  that  the  maximum  practical  number  of  patients 
who  are  medically,  socially,  and  psychologically  suitable  for  home 
dialysis  or  transplantation  should  be  so  treated. 

(j)  National  end  stage  renal  disease  registry. — The  Secretary  shall 
submit  to  Congress  an  annual  report  on  the  ESRD  program. 

(k)  Funding  of  ESRD  network  organizations. — No  provision. 

(I)  Reuse  of  dialysis  filters  and  other  dialysis  supplies.— No  provi- 
sion. 

House  bill 

(a)  Composite  rate  for  dialysis  treatment. — 

Section  10233. — Permits  the  Secretary  to  adjust  the  composite 
rates  to  dialysis  facilities,  but  only  if  the  base  rate  for  dialysis  in 
an  independent  facility  is  not  less  than  $117.50  per  treatment  and 
only  if  the  base  rate  for  hospital-based  facilities  is  not  less  than 
$121.50  per  treatment.  An  application  for  a  payment  exception  for 
sole  facilities  located  in  isolated  rural  areas  shall  be  deemed  ap- 
proved unless  the  Secretary  disapproves  it  by  not  later  than  45 
working  days  after  the  request  for  the  exception  is  filed. 

Section  4506. — Similar  provision  except  that  it  adds  pediatric  di- 
alysis facilities  as  a  basis  for  payment  exception  requests,  and  ap- 
plies 45  day  deadline  to  all  exception  requests. 

(b)  Payment  for  physicians 1  services. — 

Section  10233.— Requires  the  Secretary  to  implement  the 
changes  in  physicians'  monthly  capitation  payments  for  dialysis 
payments  as  published  in  the  Federal  Register  on  July  2,  1986. 

Section  4506.—  Provides  that  the  Secretary  shall  establish  a 
home  to  facility  physician  treatment  capability  ratio  such  that  the 
average  monthly  capitation  payment  to  physicians  (based  on  a 
weighted  average  by  State  ESRD  population)  would  be  reduced  to 
$180.00.  Such  adjustment  is  to  be  made  such  that  it  would  apply  to 
services  rendered  on  or  after  August  1,  1986. 

(c)  Study  of  dialysis  payment  rates.— 
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Sections  10233  and  4506. — The  Secretary  shall  provide  for  a 
study  to  evaluate  the  effectiveness  of  reductions  in  payment 
rates  for  facility  and  physician  dialysis  services  and  report  to 
Congress  not  later  than  Jar  ary  1,  1988.  The  Secretary  is  re- 
quired to  request  the  National  Academy  of  Sciences  to  submit 
an  application  to  conduct  the  study.  If  the  Academy  does  not 
submit  an  acceptable  proposal,  the  Secretary  may  request 
other  appropriate  entities  to  submit  applications  to  conduct  the 
study. 

(d)  Coverage  of  immunosuppressive  drugs. — 

Section  10233— No  provision. 

Section  4506.  —Provides  that  immunosuppressive  drugs  fur- 
nished to  a  transplant  patient  within  1  year  of  the  transplant 
would  be  a  covered  service  under  part  B  of  Medicare. 

(e)  Reorganization  of  ESRD  network  areas. — 

Sections  10233  and  4507. — Requires  the  Secretary  to  estab- 
lish not  less  than  17  ESRD  network  areas,  and  to  designate  a 
network  administrative  organization  that  includes  a  network 
council  of  dialysis  and  transplant  facilities  in  the  area,  and  a 
medical  review  board.  The  Secretary  shall  develop  standards, 
criteria  and  procedures  for  evaluating  whether  to  enter  into, 
continue  or  terminate  an  agreement  with  the  network  admin- 
istrative organization.  The  Secretary  may  terminate  such 
agreements  only  after  applying  such  standards  and  finding 
that  the  organization  has  failed  to  perform  its  prescribed  re- 
sponsibilities. In  the  case  of  a  termination,  the  Secretary  may 
select  a  successor  organization  on  the  basis  of  competitive  bid- 
ding. The  Secretary  shall  designate  the  network  areas  not  later 
than  January  1,  1987.  In  first  designating  the  network  admin- 
istrative organizations  for  the  areas  so  established,  the  Secre- 
tary shall  designate  the  current  network  organizations  (or  vol- 
untary combinations  of  such  organizations)  unless  such  organi- 
zations do  not  meet  the  standards  established. 

(f)  Patient  representation  of  councils  and  medical  review 
boards. — 

Sections  10233  and  4507. — Requires  at  least  one  patient  rep- 
resentative on  each  network  council  and  each  medical  review 
board. 

(g)  Responsibilities  of  network  organizations. — 

Sections  10233  and  4507.—  Amends  the  responsibilities  of  the 
network  organizations  to  include  in  addition  to  current  law 
functions:  encouraging  participation  of  patients,  providers,  and 
facilities  in  vocational  rehabilitation  programs,  setting  stand- 
ards and  criteria  for  such  participation,  reporting  to  the  Secre- 
tary on  facilities  and  providers  not  providing  appropriate  care, 
implementing  a  patient  grievance  process,  conducting  onsite 
review  of  facilities  and  providers,  collecting  and  analyzing  data 
to  report  to  the  Secretary,  and  providing  data  to  assure  main- 
tenance of  the  National  ESRD  Registry. 

(h)  Facility  cooperation  with  networks. — 

Sections  10233  and  4057. — Adds  failure  to  follow  the  recom- 
mendations of  the  medical  review  board  as  a  basis  for  the 
Secretary  to  terminate  or  withhold  certification. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — 
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Sections  10233  and  4507. — Amends  current  provision  to  in- 
clude that  the  maximum  number  of  patients  who  are  suitable 
for  vocational  rehabilitation  services  be  given  access  to  such 
services  and  encouraged  to  return  to  gainful  employment. 
(j)  National  end  stage  renal  disease  registry.  — 

Section  10233. — Requires  the  Secretary  to  establish  a  nation- 
al end  stage  renal  disease  registry  using  data  from  networks, 
transplant  centers  and  other  sources  that  will  permit:  prepara- 
tion of  the  Annual  Report  to  Congress,  analysis  of  the  econom- 
ic impact  and  medical  efficacy  of  alternative  treatment  modali- 
ties, evaluation  of  the  allocation  of  resources  for  treatment  and 
research  and  measurement  of  patient  mortality  and  morbidity 
rates  and  other  indices  of  quality  of  care  over  time.  The  Secre- 
tary shall  provide  for  the  appointment  of  a  professional  adviso- 
ry group  and  will  report  to  Congress  on  the  progress  made  in 
establishing  such  registry  not  later  than  January  1,  1987,  and 
establish  the  registry  by  January  1,  1988. 
Section  4507. — Similar  provision. 
(k)  Funding  of  ESRD  network  organizations. — 

Section  10233.—  Requires  the  Secretary  to  reduce  the  compos- 
ite rates  paid  to  facilities  by  $0.50  per  treatment  (adjusted  for 
modalities  of  treatment  other  than  hemodialysis)  and  to  pro- 
vide for  payment  of  such  amounts  to  the  network  organization 
for  the  area  in  which  the  treatment  is  rendered  to  provide  for 
the  administrative  costs  of  the  networks. 
Section  4507, — Similar  provision. 
(I)  Reuse  of  dialysis  filters  and  other  dialysis  supplies. — 

Sections  10233  and  4507—  Requires  the  Secretary  to  estab- 
lish protocols  on  standards  and  conditions  for  the  reuse  of  dial- 
ysis filters  for  those  facilities  and  providers  who  voluntarily 
elect  to  reuse  such  filters.  The  Secretary  shall  study  the  appro- 
priateness of  establishing  protocols  for  reuse  of  other  dialysis 
supplies  and,  where  appropriate,  the  Secretary  may  establish 
such  protocols.  The  protocols  established  are  to  be  incorporated 
into  the  requirements  of  participation  for  facilities.  Failure  to 
follow  such  protocols  may  result  in  denial  of  participation  or 
denial  of  payment  for  services  not  in  compliance  with  such  pro- 
tocols. 

The  Secretary  shall  establish  the  protocol  on  filter  reuse  not 
later  than  January  1,  1988  and  shall  report  to  Congress  on  the 
need  for  other  such  protocols  by  January  1,  1988. 

Effective  da te.  — Enactment  except  for  the  following: 

(a)  Payment  provision  applies  to  services  rendered  on  or 
after  October  1,  1986.  Exception  provision  applies  to  exception 
applications  filed  on  or  after  October  1,  1986. 

(b)  August  1,  1986,  for  section  4516. 

(d)  Applies  to  immunosuppressive  drugs  provided  on  or  after 
October  1,  1986. 

(e)  (f),  (g)  and  (h)  No  later  than  January  1,  1987. 
(k)  Applies  to  treatment  furnished  on  or  after  January  1, 

1987. 
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Senate  amendment 

(a)  Composite  rate  for  dialysis  treatment. — Prohibits  the  Secre- 
tary from  reducing  the  current  prospective  payment  dialysis  rates 
prior  to  October  1,  1986.  The  Secretary  is  required  to  reduce  the 
prospective  payment  dialysis  rates  by  $1  for  services  rendered  on 
or  after  October  1,  1986  and  before  October  1,  1988,  and  is  prohibit- 
ed from  further  reducing  the  rates  during  this  period. 

(b)  Payment  for  physicians'  services. — Same  provision  as  Section 
10233  of  the  House  bill. 

(c)  Study  of  dialysis  payment  rates. — The  Comptroller  General 
shall  conduct  a  study  of  facility  payment  rates  for  dialysis  services 
and  report  to  Congress  not  later  than  September  30,  1987. 

(d)  Coverage  of  immunosuppressive  drugs. — No  provision. 

(e)  Reorganization  of  ESRD  network  areas. — No  provision. 

(f)  Patient  representation  on  councils  and  medical  review  board. — 
No  provision. 

(^Responsibilities  of  network  organizations. — No  provision. 

(h)  Facility  cooperation  with  network  organizations. — No  provi- 
sion. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — No  provi- 
sion. 

(j)  National  end  stage  renal  disease  registry. — No  provision. 
(k)  Funding  of  ESRD  network  organizations. — No  provision. 
(I)  Reuse  of  dialysis  filters  and  other  dialysis  supplies. — No  provi- 
sion. 

Effective  date. — Enactment. 
Conference  agreement 

(a)  Composite  rate  for  dialysis  treatment. — The  conference  agree- 
ment includes  the  Senate  amendment  with  a  modification  requir- 
ing the  Secretary  to  reduce  the  base  rate  for  calculating  the  pro- 
spective payment  by  $2  for  services  furnished  on  or  after  October  1, 
1986.  The  Secretary  must  maintain  that  rate  for  two  years  and 
would  be  authorized  to  change  the  rate  thereafter.  The  conference 
agreement  includes  section  4506  of  the  House  bill's  exceptions  pro- 
vision, with  an  amendment  providing  sixty,  rather  than  forty-five, 
working  days  for  the  approval  or  disapproval  requirement  of  excep- 
tions requests. 

(b)  Payment  for  physicians'  services. — The  conference  agreement 
does  not  include  the  House  provision  or  Senate  amendment.  The 
Administration's  changes  in  physicians'  monthly  capitation  pay- 
ments for  dialysis  payments  as  published  in  the  Federal  Register 
on  July  2,  1986,  remains  effective  as  published. 

(c)  Study  of  dialysis  payment  rates. — The  conference  agreement 
includes  the  House  provision. 

(d)  Coverage  of  immunosuppressive  drugs. — The  conference  agree- 
ment includes  the  House  provision. 

(e)  Reorganization  of  ESRD  network  areas. — The  conference 
agreement  includes  the  House  provision  with  an  amendment  delet- 
ing the  preference  for  existing  networks  in  awarding  competitive 
contracts.  To  allow  for  an  orderly  transition,  the  existing  network 
organizations  will  remain  in  operation  until  thirty  days  after  the 
new  network  organizations  begin  operation. 
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(f)  Patient  representation  on  councils  and  medical  review 
boards. — The  conference  agreement  includes  the  House  provision. 

(g)  Responsibilities  of  network  organizations. — The  conference 
agreement  includes  the  House  provision. 

(h)  Facility  cooperation  with  networks. — The  conference  agree- 
ment includes  the  House  provision. 

(i)  Maximum  use  of  vocational  rehabilitation  services. — The  con- 
ference agreement  includes  the  House  provision. 

(j)  National  end  stage  renal  disease  registry. — The  conference 
agreement  includes  the  House  provision. 

(k)  Funding  of  ESRD  network  organizations. — The  conference 
agreement  includes  the  House  provision,  with  amendments.  The 
preference  for  existing  networks  is  deleted.  It  is  also  clarified  that 
the  competitive  bidding  for  the  establishment  of  new  networks  in- 
cludes price  competition.  In  determining  which  applicant  will  be 
awarded  the  network  contract,  the  Secretary  may  not  weight  the 
price  of  the  bid  by  more  than  20%  and  must  weight  the  quality 
and  scope  factors  by  at  least  80%.  The  conferees  intend  that  the 
new  funding  mechanism  is  to  cover  the  necessary  costs  of  the  exist- 
ing networks  until  30  days  after  the  new  networks  begin  operating, 

(1)  Reuse  of  dialysis  filters  and  other  dialysis  supplies. — The  con- 
ference agreement  includes  the  House  provision  with  an  amend- 
ment. The  Secretary  shall  impose  standards  and  conditions  for  safe 
and  effective  dialyzer  reuse  and  reprocessing,  enforceable  as  a  con- 
dition of  medicare  participation  effective  October  1,  1987.  Begin- 
ning January  1,  1988,  no  reuse  of  blood  lines,  transducers,  caps  and 
other  accessories  shall  be  allowed  in  Medicare  certified  ESRD  fa- 
cilities until  and  unless  standards  and  conditions  for  safe  reuse  and 
reprocessing  of  these  devices  and  equipment  are  imposed  as  a  con- 
dition of  participation. 

Effective  dates. — The  conference  agreement  includes  the  House 
provision,  except  the  designation  of  the  network  areas  is  to  be  com- 
pleted by  May  1,  1987  and  the  new  networks  are  to  be  established 
by  July  1,  1987. 

24.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PART  B  (SECTIONS  10234  AND  4531  OF  HOUSE  BILL) 

Present  law 

(a)  Additional  members  for  Physician  Payment  Review  Commis- 
sion.— The  Physician  Payment  Review  Commission  established  by 
COBRA  consists  of  11  commissioners.  The  Commission  was  estab- 
lished to  provide  recommendations  concerning  physician  reimburse- 
ments under  part  B.  Commission  members  are  appointed  by  the 
Director  of  the  Office  of  Technology  Assessment. 

(b)  Effective  date  on  voluntary  disenrollment  from  Medicare. — A 
beneficiary's  coverage  period  under  part  B  can  be  terminated  by 
filing  a  notice  that  he  or  she  no  longer  wishes  to  participate  or  by 
nonpayment  of  premiums.  When  a  beneficiary  files  a  notice  to  dis- 
enroll  from  part  B,  the  effective  date  of  the  termination  is  the  close 
of  the  calendar  quarter  following  the  calendar  quarter  in  which  the 
notice  is  filed;  a  termination  for  nonpayment  of  premiums  takes 
effect  with  the  end  of  a  grace  period  (not  more  than  90  days). 
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(c)  Study  on  prospective  payment  of  radiology,  anesthesia,  and  pa- 
thology services  to  hospital  inpatients. — The  Health  Care  Financing 
Administration  conducts  a  variety  of  studies  on  reimbursement, 
coverage,  eligibility,  and  management  alternatives  under  Medicare. 

House  bill 

(a)  Additional  members  for  Physician  Payment  Review  Commis- 
sion.— 

Section  10231+. — Expands  the  membership  of  the  Physician 
Payments  Review  Commission  by  2  members  to  13.  The  Direc- 
tor of  the  Congressional  Office  of  Technology  Assessment  shall 
appoint  the  two  additional  members  of  the  Commission  no 
later  than  60  days  after  the  date  of  the  enactment  of  this  Act, 
for  terms  of  3  years,  except  that  the  Director  may  provide  ini- 
tially for  such  terms  as  will  ensure  that  (on  a  continuing  basis) 
the  terms  of  no  more  than  five  members  expire  in  any  1  year. 

Section  51+31. — Similar  provision. 

(b)  Effective  date  on  voluntary  disenrollment  from  Medicare. — 

Section  10234- — Modifies  the  effective  date  of  disenrollment 
from  Medicare  when  a  beneficiary  files  a  notice  to  disenroll  to 
the  close  of  the  calendar  quarter  in  which  the  notice  is  filed. 

Section  1+531.— -No  provision. 

(c)  Study  on  prospective  payment  of  radiology,  anesthesia,  and  pa- 
thology services  to  hospital  inpatients.— 

Section  10234- — Requires  the  Secretary  to  study  and  report 
to  the  House  Ways  and  Means  Committee  by  April  1,  1987, 
concerning  the  implementation  of  a  part  B  prospective  pay- 
ment system  for  radiology,  anesthesia,  and  pathology  services 
furnished  to  hospital  inpatients.  The  report  is  required  to  in- 
clude data,  from  a  representative  sample,  showing,  for  dis- 
charges classified  within  each  diagnosis-related  group,  the  dis- 
tribution of  total  reasonable  charges  and  costs  for  each  inpa- 
tient discharge  for  such  services. 
Section  4531. — No  provision. 
Effective  date. — (a)  enactment;  (b)  applies  to  notices  filed  on  or 
after  October  1,  1986;  (c)  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Additional  members  for  Physician  Payment  Review  Commis- 
sion.— The  conference  agreement  includes  the  House  provision.  The 
conferees  intend  that  at  least  one  of  the  members  would  represent 
a  rural  area. 

(b)  Effective  date  on  voluntary  disenrollment  from  Medicare. — 
The  conference  agreement  includes  the  House  provision  of  Section 
10234  with  an  amendment  specifying  that  the  effective  date  is  the 
first  day  of  the  second  month  following  the  month  in  which  the 
beneficiary  files  the  required  notice. 

(c)  Study  on  prospective  payment  of  radiology,  anesthesia  and  pa- 
thology services  to  hospital  inpatients.— The  conference  agreement 
includes  the  House  provision  of  Section  10234  with  an  amendment 
to  delay  the  reporting  date  of  the  study  to  July  1,  1987. 
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25.  VISION  CARE  (SECTION  4521  OF  HOUSE  BILL) 

Present  law 

Medicare  pays  for  eye  examinations  furnished  by  a  physician  to 
a  patient  with  a  complaint  or  symptom  of  eye  disease  or  injury. 
Medicare  excludes  payment  for  eyeglasses  and  eye  examinations 
for  the  purposes  of  prescribing,  fitting,  or  changing  eyeglasses 
(except  for  prosthetic  lenses  for  aphakic  patients;  that  is,  those 
without  the  natural  lens  of  the  eye.)  Payment  is  also  excluded  for 
procedures  performed  to  determine  the  refractive  state  of  the  eye. 
An  optometrist  who  is  legally  authorized  by  the  State  to  practice 
optometry  is  defined  as  a  physician,  but  only  with  respect  to  serv- 
ices related  to  the  treatment  of  aphakic  patients. 

House  bill 

Allows  payment  under  Medicare  for  vision  care  services  per- 
formed by  optometrists,  if  the  services  are  among  those  already 
covered  by  Medicare  when  furnished  by  a  physician  and  if  the  op- 
tometrist is  authorized  by  State  law  to  provide  the  services. 

Effective  date. — Services  furnished  on  or  after  April  1,  1987. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision. 

26.  OCCUPATIONAL  THERAPY  SERVICE  (SECTION  4522  OF  HOUSE  BILL; 
SECTION  625  OF  SENATE  AMENDMENT) 

Present  law 

Medically  necessary  occupational  therapy  services  are  covered 
under  part  A  when  provided  as  part  of  covered  inpatient  hospital 
services,  skilled  nursing  facility  services,  home  health  services  or 
hospice  care.  Part  B  coverage  is  limited  to  treatment  in  a  hospital 
outpatient  department,  comprehensive  outpatient  rehabilitation  fa- 
cility, home  health  agency,  or  when  provided  incident  to  physi- 
cians' services. 

House  bill 

(a)  Services  furnished  in  skilled  nursing  facilities  and  other  pro- 
viders.— Extends  part  B  coverage  of  occupational  therapy  services 
to  services  provided  in  skilled  nursing  facilities  (when  part  A  cover- 
age has  been  exhausted),  in  a  clinic,  rehabilitation  agency,  or 
public  health  agency  or  by  others  under  arrangements  with  such 
entities.  Reimbursement  is  on  the  basis  of  reasonable  costs  subject 
to  the  provision  that  the  reasonable  costs  of  services  furnished 
under  arrangements  cannot  exceed  the  amount  that  would  be  paid 
on  a  salary  related  basis. 

(b)  Services  furnished  in  beneficiary's  home  and  private  offices. — 
Extends  part  B  coverage  to  occupational  therapy  services  furnished 
by  an  independently  practicing  therapist  in  a  therapist's  office  or  a 
beneficiary's  home.  The  independently  practicing  therapist  would 
be  required  to  meet  licensing  and  other  standards  prescribed  by  the 
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Secretary.  Reimbursement  is  on  the  basis  of  80  percent  of  reasona- 
ble charges,  with  no  more  than  $500  in  incurred  expenses  eligible 
for  coverage  in  a  calendar  year.  A  physician  must  certify  the  need 
for  such  services  and  a  treatment  plan  must  be  established  by  a 
physician  or  by  the  qualified  occupational  therapist, 
i  Effective  date. — Applies  to  expenses  incurred  for  outpatient  occu- 
\  pational  therapy  services  furnished  on  or  after  April  1,  1987. 

Senate  amendment 

(a)  Services  furnished  in  skilled  nursing  facilities  and  other  pro- 
j  viders.—  Identical  provision. 

(bj  Services  furnished  in  beneficiary's  home  and  private  offices. — 
Identical  provision. 

Effective  date. — Applies  to  expenses  incurred  for  outpatient  occu- 
pational therapy  services  furnished  on  or  after  October  1,  1986. 

Conference  agreement 

(a)  Services  furnished  in  skilled  nursing  facilities  and  other  pro- 
viders.— The  conference  agreement  includes  the  Senate  amendment 
with  an  amendment  changing  the  effective  date  to  July  1,  1987. 

(b)  Services  furnished  in  beneficiary's  home  and  private  office. — 
The  conference  agreement  includes  the  Senate  amendment  with  an 
amendment  changing  the  effective  date  to  July  1,  1987. 

27.  COVERAGE  OF  SERVICES  OF  A  PHYSICIAN  ASSISTANT  (SECTION  4523 

OF  HOUSE  BILL) 

Present  law 

Payments  are  made  to  a  physician  for  services  and  supplies  fur- 
nished incident  to  a  physician's  professional  services.  The  services 
of  nonphysicians  are  covered  as  incident  to  physicians'  services  and 
such  services  must  be  rendered  under  the  physician's  direct  super- 
vision. 

House  bill 

(a)  Covered  services. — Authorizes  coverage  of  the  services  of  phy- 
sicians' assistants  furnished  under  the  supervision  of  a  physician  in 
a  hospital,  skilled  nursing  facility,  or  as  an  assistant-at-surgery. 
The  physician  assistant  must  be  legally  authorized  to  perform  such 
services  in  the  State  in  which  the  services  are  performed.  Services 
and  supplies  furnished  incident  to  these  services  are  covered  if  they 
would  be  covered  when  furnished  incident  to  physicians'  services. 

(b)  Payment  for  services. — The  prevailing  charge  for  a  service  fur- 
nished by  a  physician's  assistant  may  not  exceed  90%  of  the  pre- 
vailing charge  for  the  same  service  when  furnished  by  a  physician. 
Payment  may  only  be  made  to  the  employer  of  the  physician  assist- 
ant when  services  are  provided  on  the  basis  of  assignment. 

Effective  date. — Services  furnished  on  or  after  January  1,  1987. 

Senate  amendment 
No  provision. 
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Conference  agreement 

(a)  Covered  services. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  to  add  to  the  definition  of  cov- 
ered physician  assistant  services  those  services  provided  by  a  physi- 
cian assistant  in  an  intermediate  care  facility. 

(b)  Payment  for  services. — The  conference  agreement  includes  the 
House  provision  with  a  modification.  Physician  assistant  services 
are  subject  to  a  prevailing  charge  screen  equal  to  85%  of  the  pre- 
vailing charge  for  comparable  physicians  services  performed  by 
nonspeciaiists  when  such  services  are  performed  in  skilled  nursing 
facilities  or  intermediate  care  facilities.  The  prevailing  charge 
screen  is  to  be  equal  to  75%  of  the  nonspecialist  physicians  prevail- 
ing charge  level  when  such  services  are  performed  in  a  hospital 
and  65%  of  the  reasonable  charge  for  a  physician  when  acting  as 
an  assistant  at  surgery.  The  conference  agreement  requires  physi- 
cian assistants  to  accept  assignment  for  all  claims  and  imposes  civil 
monetary  penalties  for  violations. 

The  agreement  requires  the  Secretary  to  submit  a  report  to  Con- 
gress by  April  1,  1988  concerning  appropriate  adjustments  to  pay- 
ments for  physician  assistant  services  to  ensure  that  payments  for 
such  services  approximate  the  cost  of  furnishing  such  services,  in- 
cluding compensation  costs  and  overhead  costs,  and  costs  of  physi- 
cian supervision  attributable  to  employment  of  physicians'  assist- 
ants. The  Secretary,  in  making  recommendations  to  the  Congress, 
shall  consider  both  the  advisability  of  adjusting  current  rates  or  de- 
veloping a  fee-schedule. 

The  Secretary  is  authorized  to  reduce  Medicare  payment  rates  to 
the  extent  necessary  to  avoid  double  payments  for  such  services. 
The  Secretary  is  expected  to  require  carriers  to  conduct  utilization 
review  of  claims  to  avoid  duplication  of  payment  for  physicians  and 
physician  assistant  services. 

28.  PAYMENT  FOR  CLINICAL  DIAGNOSTIC  LABORATORY  TESTS  (SECTION 
4528  OF  HOUSE  BILL) 

Present  law 

Payment  for  clinical  laboratory  services  are  made  on  the  basis  of 
two  fee  schedules.  One  fee  schedule  is  established  for  laboratory 
tests  performed  either  in  a  physician's  office  or  by  an  independent 
laboratory  (including  a  hospital  laboratory  furnishing  services  to  \ 
persons  who  are  not  patients  of  the  hospital).  A  second  schedule  is 
established  for  hospital  laboratory  services  provided  to  a  hospital's 
outpatients. 

For  the  period  beginning  July  1,  1984,  the  rates  under  both 
schedules  were  established  on  a  regional,  statewide,  or  carrier  serv- 
ice area  basis.  The  first  fee  schedule  was  set  at  60  percent  of  the 
prevailing  charge  levels  established  for  the  fee  screen  year  begin- 
ning July  1,  1984.  The  second  fee  schedule  was  set  at  62  percent  of 
the  prevailing  charge  levels  established  for  the  fee  screen  year  be- 
ginning July  1,  1984.  The  fee  schedules  are  adjusted  annually  to  re- 
flect changes  in  the  consumer  price  index  for  all  urban  consumers. 
Beginning  July  1,  1986,  the  Secretary  is  required  to  establish  pay- 
ment ceilings  for  each  test  to  be  applied  nationwide.  Beginning 
July  1.  1988,  the  fee  schedule  for  tests  performed  either  in  a  physi- 
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cian's  office  or  by  an  independent  laboratory  is  to  be  established  on 
a  national  basis.  At  the  same  time,  payment  for  hospital  laboratory 
services  is  slated  to  revert  to  cost-based  reimbursement. 

House  bill 

(a)  Treatment  of  hospital  outpatient  laboratories. — Conforms  fee 
schedule  for  hospital  outpatient  laboratories  to  that  for  independ- 
ent laboratories  by  eliminating  the  2  percent  differential  and  by 
eliminating  the  January  1,  1988,  sunset  provision  on  the  fee  sched- 
ule for  such  laboratory  services. 

(b)  National  fee  schedule.—  Eliminates  requirement  for  the  na- 
tional fee  schedule.  The  Secretary  is  required  to  report  to  the  Con- 
gress by  April  1,  1988,  on  the  advisability  and  feasibility  of  estab- 
lishing a  national  fee  schedule. 

(c)  Payment  for  travel  costs. — Authorizes  the  Secretary  to  provide 
for  and  establish  a  fee  to  cover  transportation  and  personnel  ex- 
penses for  trained  personnel  to  travel  to  the  location  to  collect  the 
sample.  Such  fee  may  only  by  provided  with  respect  to  a  benefici- 
ary who  is  homebound  or  an  inpatient  in  a  facility  other  than  a 
hospital. 

(d)  State  standards  for  directors  of  clinical  laboratories. — Speci- 
fies that  clinical  laboratories  that  meet  State  licensure  laws  regard- 
ing medical  direction  are  qualified  to  receive  payments  under  Med- 
icare. 

Effective  date. — (a)  applies  to  tests  performed  on  or  after  January 
1,  1987.  (b)  effective  on  enactment,  (c)  applies  to  samples  collected 
on  or  after  January  1,  1987.  (d)  effective  January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Treatment  of  hospital  outpatient  laboratories. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment. 
The  2  percent  differential  for  hospital  outpatient  laboratories 
would  be  maintained  for  such  laboratories  if  they  are  in  a  hospital 

:  which  operates  a  24  hour  per  day  emergency  room,  and  the  labora- 
tory is  available  to  provide  laboratory  services  for  the  emergency 
room  24  hours  a  day,  seven  days  a  week. 

(b)  National  fee  schedule. — The  conference  agreement  includes 
the  House  provision  with  an  amendment.  Implementation  of  the 
national  fee  schedule  would  be  postponed  for  two  years,  until  Janu- 
ary 1,  1990. 

(c)  Payment  for  travel  costs.— The  conference  agreement  includes 
the  House  provision. 

(d)  State  standards  for  directors  of  clinical  laboratories. — The 
conference  agreement  includes  the  House  provision. 

In  addition,  the  conference  agreement  would  extend  the  morato- 
rium on  the  competitive  bidding  demonstration  project  until  Janu- 
ary 1,  1988.  The  conferees  expect  the  Secretary  to  continue  to  work 
with  the  industry  and  the  Comptroller  General  to  determine 
whether  there  is  an  alternative  method  of  utilizing  competitive 
market  forces  in  establishing  payment  levels  under  Medicare. 


348 

29.  PAYMENT  OF  PARENTERAL  AND  ENTERAL  NUTRITION  SUPPLIES 
(SECTION  4529  OF  HOUSE  BILL) 

Present  law 

Reasonable  charges  for  medical  services,  supplies  and  equipment 
that,  in  the  judgment  of  the  Secretary,  do  not  vary  substantially  in 
quality  from  one  supplier  to  another  may  not  exceed  the  lowest 
charge  levels  at  which  such  services,  supplies  and  equipment  are 
widely  and  consistently  available,  except  to  the  extent  and  under 
circumstances  specified  by  the  Secretary.  Regulations  implement- 
ing this  provision  established  such  lowest  charge  levels  at  the  25th 
percentile  of  the  charges  submitted  for  the  item  or  service  in  ques- 
tion. 

Parenteral  and  enteral  nutrition  supplies  and  equipment  are  cur- 
rently paid  on  the  basis  of  reasonable  charges. 

House  hill 

Requires  the  Secretary  to  apply  the  lowest  charge  level  provision 
to  parenteral  and  enteral  nutrition  supplies. 
Effective  date.— Applies  to  supplies  on  or  after  January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  a 
modification.  In  establishing  the  "lowest  charge  level"  for  parenter- 
al and  enteral  supplies,  the  Secretary  would  be  required  to  base 
payments  at  the  25th  percentile  as  currently  set  forth  in  regula- 
tions (42  CFR  405.511(c)).  The  conferees  expect  that  all  available 
charge  data  submitted  by  suppliers  of  such  services  would  be  used 
in  calculating  the  lowest  charge  levels.  The  Secretary  and  carriers 
would  therefore  be  prohibited  from  using  "inherent  reasonable- 
ness" in  establishing  the  lowest  charge  level. 

In  addition,  the  conferees  are  concerned  that  some  items  (e.g. 
supply  and  administration  kits)  are  billed  on  a  partial  month  basis  I 
which  may  distort  the  charge  data.  The  conferees  expect  the  Secre- 
tary  to  ensure  that  the  data  used  in  establishing  the  lowest  charge 
level  for  these  items  are  accurate. 

In  comparing  charges  submitted  for  various  items,  the  conferees 
expect  the  Secretary  to  compare  like  products  which  are  of  compa- 
rable quality  and  nutritional  content  rather  than  looking  solely  at  j 
the  volume  of  nutrients  or  calorie  content.  In  addition,  the  confer- 
ees expect  that  the  Secretary  would  not  group  together  products  of 
dissimilar  quality  or  function. 

The  conferees  are  concerned  that  current  categories  for  reim- 
bursing premixed  parenteral  solutions  may  be  inappropriate.  The 
conferees  therefore  expect  the  Secretary  to  establish  new  categories  j 
for  premixed  parenteral  solutions  based  on  the  amount  of  proteins  j 
prescribed  per  day,  The  Secretary  would  be  expected  to  calculate 
payment  levels  at  the  25th  percentile  based  on  the  charge  data 
available  for  the  new  categories.  To  provide  sufficient  time  to  col- 
lect  the  data,  the  effective  date  for  parenteral  products  would  be 
October  1,  1987. 
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Between  January  1,  1987  and  October  1,  1987,  the  Secretary  is  to 
apply  existing  charge  screens  to  these  parenteral  nutrients.  Howev- 
er, rather  than  applying  many  different  screens  to  the  various 
states,  the  Secretary  should  apply  uniform  screens  throughout  the 
nation,  or  uniform  screens  throughout  each  of  the  two  carrier 
areas. 

It  is  the  conferees'  understanding  that  certain  parenteral  nutri- 
tional patients  require  special  parenteral  solutions  such  as  renal 
failure  solutions,  hepatic  failure  solutions,  or  acute  metabolic  stress 
formulas.  The  Secretary  would  be  expected  to  provide  for  separate 
categorization  or  appropriate  exceptions  to  accommodate  these  pa- 
tients and  for  other  special  circumstances. 

The  provision  would  be  effective  for  parenteral  nutrients  October 
1,  1987,  and  for  all  other  services  and  supplies  on  January  1,  1987. 

30.  PAYMENT  FOR  OXYGEN  THERAPY  SERVICES  (SECTION  4530  OF  HOUSE 

BILL) 

Present  law 

Oxygen  therapy  services  provided  in  the  home  are  reimbursed  on 
a  reasonable  charge  basis  under  part  B  of  Medicare. 

Payments  for  equipment  are  determined  separately  from  pay- 
ments for  consumable  oxygen.  Total  payments  for  consumable 
oxygen  are  determined  by  the  amount  of  oxygen  actually  supplied. 

House  bill 

Requires  the  Secretary  to  establish  monthly  capitation  fee  sched- 
ules on  a  regional,  statewide,  or  carrier  service  area  basis  for 
oxygen  therapy  services  under  part  B.  Payment  shall  be  made  on 
the  basis  of  the  number  of  units  of  oxygen  prescribed  by  physi- 
cians, subject  to  verification  by  laboratory  data  or  other  means 
deemed  appropriate  by  the  Secretary. 

No  payment  may  be  made  for  services  prescribed  by  a  physician 
if  the  physician  has  significant  ownership  or  financial  interest  in 
the  entity  supplying  the  oxygen  therapy  services,  except  with  re- 
spect to  sole  suppliers  as  determined  by  the  Secretary. 

The  Secretary  will  provide  for  prompt  payment  of  claims  for 
oxygen  therapy  services  (clean  claims  to  be  paid  within  22  calendar 
days),  or  the  carrier  will  pay  interest  on  the  amount  payable.  The 
carriers  are  to  be  reimbursed  for  their  interest  expense  from 
amounts  made  available  for  Federal  administrative  expenses  under 
part  B. 

The  Secretary  shall  establish  the  monthly  capitation  fee  sched- 
ules based  on  100  percent  of  the  reasonable  charge  level  for  oxygen 
therapy  services  (excluding  purchase  or  rental  of  equipment)  for 
such  services  furnished  in  the  region,  State,  or  area  for  the  12 
month  period  ending  June  30,  1986.  The  fee  schedules  are  to  be  ad- 
justed annually,  effective  January  1  (beginning  in  1987),  by  the  per- 
centage change  in  the  Consumer  Price  Index  for  All  Urban  Con- 
sumers, subject  to  adjustments  for  technological  changes  and  other 
factors  as  determined  by  the  Secretary. 

The  Secretary  shall  provide  for  a  percentage  increase  in  the  fee 
schedule  amounts  for  oxygen  therapy  services  provided  through  a 
portable  device.  The  Secretary  shall  also  provide  for  a  minimum 
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monthly  amount  to  assure  the  availability  of  such  therapy  for  indi- 
viduals consuming  small  amounts  of  oxygen. 

Program  payment  amounts  are  to  be  80  percent  of  the  amount 
determined  under  the  monthly  prospective  fee  schedule.  In  general, 
payment  would  only  be  made  on  the  basis  of  assignment. 

Effective  date. — Applies  to  oxygen  therapy  services  furnished  on 
or  after  January  1,  1987. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

31.  CHANGING  MEDICARE  APPEAL  RIGHTS  (SECTION  4532  OF  HOUSE 

BILL) 

Present  law 

Beneficiaries  dissatisfied  with  a  carrier's  disposition  of  a  part  B 
claim  are  entitled  to  a  review  by  the  carrier.  A  fair  hearing  by  the 
carrier  is  then  available  if  the  amount  in  controversy  is  $100  or 
more.  The  law  does  not  provide  for  any  further  administrative 
appeal  or  judicial  review  for  a  part  B  claim. 

House  bill 

Provides  that  beneficiaries  may  obtain  an  administrative  law 
judge  hearing  if  the  amount  in  controversy  is  $500  or  more  and  ju- 
dicial review  if  the  amount  in  controversy  is  $1,000  or  more.  In  de- 
termining the  amount  in  controversy,  the  Secretary  under  regula- 
tions must  allow  two  or  more  claims  to  be  aggregated  if  the  claims 
involve  the  delivery  of  similar  or  related  services  to  the  same  indi- 
vidual or  involve  common  issues  of  law  and  fact  arising  from  serv- 
ices furnished  to  two  or  more  individuals.  Carrier  hearings  are  re- 
tained for  amounts  in  controversy  between  $100  and  $500. 

Specifies  that  national  coverage  determinations  made  pursuant 
to  section  1862(a)(1)  of  the  Act  are  not  subject  to  review  by  an  ad- 
ministrative law  judge  but  are  subject  to  judicial  review. 

Effective  date. —  Applies  to  items  and  services  furnished  on  or 
after  January  1,  1987. 

i 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision  with 
amendments  regarding  the  scope  of  judicial  review  and  the  form  of 
relief  that  a  court  may  order. 

Coverage  determinations  of  national  applicability  could  not  be  | 
overturned  solely  on  the  grounds  that  they  were  not  issued  in  ac-  \ 
cordance  with  the  notice  and  comment  procedures  in  the  Adminis- 
trative  Procedure  Act,  as  amended.  The  process  used  by  the  Secre-  j 
tary  in  making  such  determinations,  including  the  role  of  the  Na- 
tional  Center  for  Health  Services  Research  and  Health  Care  Tech- 
nology Assessment,  is  designed  to  assure  consultation  with  the  sci- 
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entific  and  medical  community  and  the  general  public.  If  that  proc- 
ess is  adhered  to,  the  further  procedure  of  publishing  proposed  and 
final  regulations  in  the  Federal  Register  does  not  seem  essential. 

The  court  could,  however,  review  coverage  determinations  to  de- 
termine whether  the  Secretary  arrived  at  the  result  in  a  arbitrary 
manner  or  without  an  adequate  basis.  If  the  court  invalidated  a 
coverage  determination  on  this  basis,  it  would  not  substitute  a  re- 
vised coverage  determination  but,  instead,  would  provide  the  Secre- 
tary a  reasonable  opportunity  to  supplement  the  record  and  sub- 
stantiate or  revise  the  coverage  determination.  If  the  court,  on 
review  of  the  supplemented  record,  concluded  that  the  Secretary 
had  still  failed  to  substantiate  the  determination,  the  court  could 
then  enter  an  appropriate  order. 

The  amendment  also  limits  the  judiciary  in  reviewing  payment 
methodologies  established  by  the  Secretary.  Methodologies  estab- 
lished by  regulation  or  policy  instruction  could  not  be  declared  in- 
valid if  the  regulation  was  promulgated  or  the  instruction  issued 
prior  to  January  1,  198L  Policies  would  otherwise  be  reviewable. 

32.  alzheimer/s  disease  demonstration  projects  (section  4533  of 

house  bill) 

Present  law 

Medicare  beneficiaries  with  Alzheimer's  disease  or  related  disor- 
ders are  covered  for  acute  medical  care  services  they  might  need. 
However,  many  of  the  home  and  community-based  services  which 
these  persons  require  in  order  to  remain  in  their  homes  are  not 
covered  by  Medicare. 

House  bill 

Requires  the  Secretary  of  HHS  to  conduct  at  least  5  demonstra- 
tion projects  to  determine  the  effectiveness,  cost,  and  impact  of  pro- 
viding comprehensive  services  to  Medicare  beneficiaries  who  are 
victims  of  Alzheimer's  disease  or  related  disorders.  Services  provid- 
ed under  the  demonstration  projects  must  be  designed  to  meet  the 
specific  needs  of  Alzhemier's  disease  patients  and  may  include  case 
management,  home  and  community-based  services,  mental  health 
services,  outpatient  drug  therapy,  respite  care  and  other  supportive 
services  and  counseling  for  family,  adult  day  care  services  and 
other  inhome  services.  Each  demonstration  project  would  be  con- 
ducted over  a  period  of  3  years  and  at  sites  chosen  so  as  to  be  geo- 
graphically diverse  and  located  in  States  with  a  high  proportion  of 
Medicare  beneficiaries  and  in  areas  readily  accessible  to  a  signifi- 
cant number  of  Medicare  beneficiaries. 

Requires  that  projects  provide  each  Medicare  beneficiary  with  a 
comprehensive  medical  and  mental  status  evaluation  upon  enter- 
ing the  project  and  at  discharge.  Also  requires  that  projects  be  con- 
ducted by  entities  which  either  directly  or  by  contract  are  able  to 
provide  these  evaluations  and  additional  services  covered.  Projects 
also  would  be  required  to  involve  community  outreach  efforts  at 
each  site  to  enroll  the  maximum  number  of  Medicare  beneficiaries 
in  each  project. 
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Requires  the  Secretary  to  waive  compliance  with  Medicare  re- 
quirements to  the  extent  and  for  the  period  he  finds  necessary  for 
the  projects. 

Requires  the  Secretary  to  provide  for  an  evaluation  of  the 
projects  and  to  submit  to  Congress  two  reports:  a  preliminary 
report  during  the  third  year  of  the  projects  and  a  final  report  upon 
completion  that  includes  recommendations  for  appropriate  legisla- 
tive changes. 

Specifies  that  expenditures  not  exceed  $40  million  for  the 
projects  and  $2  million  for  the  evaluation  and  be  made  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund. 

Effective  date. — Enactment. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  includes  the  House  provision  with  an 
amendment  permitting  the  Secretary  to  conduct  additional  demon- 
stration projects,  up  to  a  total  of  10,  within  the  appropriation  of 
$40  million  over  3  years.  The  Secretary  could  undertake  the  addi- 
tional projects  by  reducing  the  number  of  beneficiaries  participat- 
ing in  these  demonstrations  from  500  to  approximately  250. 

The  conferees  intend  the  services  covered  under  this  demonstra- 
tion to  supplement  current  Medicare  acute  care  benefits.  These  ad- 
ditional benefits  are  not  to  replace,  reduce,  restrict,  or  otherwise 
substitute  for  existing  benefits  provided  through  Medicare  which 
the  beneficiaries  might  need.  These  demonstration  projects  are  to 
be  funded  from  the  Medicare  Part  B  trust  fund,  without  being 
charged  against  the  monies  appropriated  for  the  research  activities 
of  the  Health  Care  Financing  Administration. 

In  addition,  the  conference  agreement  includes  a  modification  to 
the  preventive  health  services  demonstration  program  as  added  by 
COBRA.  The  agreement  would  clarify  that  the  $4  million  funding 
limitation  specified  in  COBRA  applies  only  to  the  administrative 
cost  of  designing  and  conducting  the  demonstration  and  the  accom- 
panying evaluation.  The  funding  limitation  would  be  increased  by 
$1.9  million. 

The  provision  would  also  specify  that  at  least  one  of  the  five  sites 
chosen  for  the  demonstration  must  serve  a  rural  area. 

33.  AMBULATORY  SURGERY  (SECTION  624  OF  SENATE  AMENDMENT) 

Present  law 

Payment  for  facility  services. — Medicare  may  pay  for  ambulatory 
surgical  procedures  performed  in  three  different  settings: 

Ambulatory  surgical  center  (ASC). — The  Omnibus  Reconcilia- 
tion Act  of  1980  (P.L.  96-499)  authorized  payments  for  facility 
services  furnished  in  connection  with  ambulatory  surgical  pro- 
cedures specified  by  the  Secretary.  Payments  to  ASCs  are 
made  on  the  basis  of  prospectively  set  rates  known  as  the 
' 'standard  overhead  amount."  On  August  5,  1982,  HHS  issued 
final  regulations  and  an  accompanying  notice  identifying  four 
groups  of  surgical  procedures  and  the  payment  amount  for 
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each  group.  The  payment  amounts  and  the  list  of  procedures 
has  not  been  updated.  The  rates  do  not  include  payments  for 
physicians'  services,  prosthetic  devices,  or  laboratory  services. 
No  beneficiary  cost-sharing  is  required. 

Hospital  outpatient  department. — Medicare  payments  for  am- 
bulatory surgery  performed  in  a  hospital  outpatient  depart- 
ment are  made  on  the  basis  of  reasonable  costs.  The  standard 
Part  B  beneficiary  cost-sharing  is  required. 

Physician's  office. — P.L.  96-499  also  authorized  payments  to 
be  made  to  physicians  for  the  use  of  their  office  facilities  when 
covered  ambulatory  surgical  procedures  were  performed  there. 
However,  the  legislation  has  not  been  implemented  because 
adequate  utilization  and  quality  control  peer  review,  which  is 
required  by  law,  is  not  available  for  office-based  surgery. 
Payment  for  physicians'  services,  —When  surgery  is  performed  in 
any  of  these  three  settings,  Medicare  reimburses  100  percent  of  the 
physician's  reasonable  charge,  provided  the  physician  agrees  to 
accept  assignment. 

House  bill 

No  provision. 

Senate  amendment 

(a)  Payment  rates.—  Provides  that  payments  to  hospital  outpa- 
tient departments  for  procedures  approved  for  ASCs,  would  be  the 
lesser  of  the  outpatient  department's  cost  or  the  payment  rate  for 
the  same  surgical  procedure  in  an  ASC  in  the  same  geographic 
area. 

When  the  payment  rate  is  based  on  the  ASC  payment  rate,  the 
outpatient  department  would  receive  additional  payments  for  the 
cost  of  the  services  of  certified  nurse  anesthetists  (for  cost  reporting 
periods  beginning  before  October  1,  1987)  and  for  the  direct  costs  of 
medical  education. 

The  Secretary  is  required  to  review  and  update  the  ASC  payment 
rates  not  later  than  July  1,  1987,  and  annually  thereafter,  and  to 
review  and  update  the  list  of  approved  procedures  not  less  than  an- 
nually. 

(b)  Facility  services  definition. — Specifies  that  "facility  services" 
for  which  payment  is  made  includes  all  "medical  and  other  health 
services"  furnished  in  connection  with  the  procedure  except  the 
services  of  physicians. 

(c)  PRO  review. — Requires  Peer  Review  Organization  contracts  to 
provide  for  review  of  all  ambulatory  surgical  procedures  (or,  at  the 
Secretary's  discretion,  a  sample  of  selected  procedures)  performed 
in  ASCs  and  hospital  outpatient  departments. 

(d)  Coinsurance  and  deductible  to  apply  without  regard  to  setting 
of  ambulatory  surgery. —Repeals  current  law  provisions  waiving  co- 
insurance and  deductible  requirements  for  ASC  services. 

(e)  Development  of  prospective  payment  methodology  for  outpa- 
tient hospital  services. — Requires  the  Secretary  to  develop  group- 
ings of  pre-  and  postoperative  services  that  are  related  to  surgical 
services  performed  in  a  hospital  outpatient  department  and  then 
develop  a  model  prospective  reimbursement  system  that  may  be 
used  for  reimbursing  hospitals  under  part  B.  The  Secretary  is  re- 
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quired  to  report  to  Congress  on  the  groupings  and  the  model  reim- 
bursement system  not  later  than  January  1,  1991. 

(f)  Study  of  educational  activities. — Requires  the  Secretary  to 
conduct  a  study  on  educational  activities  in  hospital  outpatient  de- 
partments. The  Secretary  shall  report  the  results  to  Congress  not 
later  than  2  years  after  enactment. 

Effective  date.— The  payment  provisions  in  (a)  apply  to  cost  re- 
porting periods  beginning  on  or  after  July  1,  1987.  (b)  and  (d)  apply 
to  services  furnished  after  June  30,  1987.  (c)  applies  to  contracts  en- 
tered into  or  renewed  after  January  1,  1987.  All  other  provisions 
are  effective  on  enactment. 

Conference  agreement 

(a)  Payment  rates. — The  conference  agreement  includes  the 
Senate  amendment  with  modification.  The  conferees  anticipate 
that  the  payment  mechanism  established  under  this  section  will  be 
a  transitional  step,  and  the  conference  agreement  requires  the  de- 
velopment and  implementation  of  a  fully  prospective  payment 
system  for  ambulatory  surgery  procedures  provided  in  hospital  out- 
patient departments  (OPDs)  by  October  1,  1989. 

Under  the  conference  agreement,  a  new  payment  methodology 
for  facility  services  provided  by  hospital  OPDs  in  connection  with 
ambulatory  surgery  would  be  established  effective  for  hospital  cost 
reporting  periods  beginning  on  or  after  October  1,  1987.  Payments 
would  be  based  on  a  comparison  between  the  amount  that  would  be 
paid  to  a  hospital  OPD  under  Section  1833(a)(2)(B)  and  a  blended 
amount  based  on  the  amount  that  would  be  paid  to  an  OPD  under 
Section  1833(a)(2)(B)  and  the  payment  that  would  be  made  to  a  free- 
standing ambulatory  surgery  center  (ASC)  under  Section 
1833(i)(2)(A)  (as  amended  by  paragraph  d).  Under  Section 
1833(a)(2)(B),  services  provided  by  an  OPD  are  paid  at  the  lesser  of 
the  reasonable  cost  for  the  service  or  the  hospital's  customary 
charge  for  the  service,  less  20%  of  the  hospital's  reasonable  charge, 
as  provided  under  Section  1866(a)(2)(ii),  not  to  exceed  80%  of  rea- 
sonable cost.  Under  Section  1833(i)(2)(A),  ASCs  are  paid  80%  of  a 
"standard  overhead  amount"  which  is  intended  to  reflect  costs  in- 
curred by  ASCs. 

During  a  cost  reporting  period,  aggregate  payment  to  a  hospital 
outpatient  department  (OPD)  for  facility  services  for  ambulatory 
surgery  procedures  would  be  the  lesser  of:  (i)  the  aggregate  amount 
that  would  be  paid  to  an  OPD  under  Section  1833(a)(2)(B)  of  the 
Social  Security  Act  of  (ii)  an  aggregate  amount  based  on  a  blend  of 
the  OPD  payment  under  Section  1833(a)(2)(B)  and  the  ASC  pay- 
ment under  Section  1933(i)(2)(A).  For  cost  reporting  years  beginning 
during  FY  1988,  the  blend  is  75%  OPD  payment  and  25%  ASC 
rate.  For  cost  reporting  years  beginning  during  FY  1989  (and  in 
subsequent  years),  the  blend  is  50%  OPD  payment  and  50%  ASC 
rate. 

Medical  and  other  health  services,  other  than  facility  services, 
which  are  provided  by  a  hospital  OPD  in  connection  with  an  ambu- 
latory surgery  procedure  which  are  otherwise  covered  under  medi- 
care would  continue  to  be  reimbursed  on  the  basis  of  Section 
1833(a)(2)(B).  While  the  Secretary  will  have  flexibility  in  defining 
the  term  "facility  services"  for  purposes  of  this  provision,  it  is  an- 
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ticipated  that  the  term  will  be  defined  in  a  manner  that  is  compa- 
rable to  the  definition  of  the  term  "ASC  facility  service"  that  ap- 
pears at  42  CFR  416.61. 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment concerning  nurse  anesthetist  and  direct  medical  education 
costs  because,  under  the  conference  agreement,  these  provisions 
are  not  needed  to  ensure  payment  of  these  costs.  The  services  of  a 
nurse  anesthetist  are  not  included  in  the  current  definition  of 
"ASC  facility  services,"  and  it  is  anticipated  that  such  services 
would  not  be  included  within  the  term  "facility  services"  for  pur- 
poses of  paying  hospital  OPDs.  Accordingly,  no  ' 'pass-through"  is 
required  for  the  costs  of  hospital-employed  nurse  anesthetists,  and 
these  costs  will  continue  to  be  reimbursed  on  a  reasonable  cost 
basis.  In  addition,  no  "pass-through"  is  required  for  direct  medical 
education  costs  because  of  the  payment  methodology  established 
for  these  costs  under  Section  1886(h)  of  the  Social  Security  Act. 

(b)  Facility  service  definition.— The  conference  agreement  does 
not  include  the  Senate  amendment,  but  does  require  that  all  serv- 
ices (other  than  physician  services)  provided  by  an  OPD  be  billed 
through  the  hospital.  Separate  billing  for  such  items  or  services  by 
other  suppliers  would  be  prohibited  and  violations  would  be  subject 
to  civil  monetary  penalties. 

(c)  PRO  review. — The  conference  agreement  includes  the  Senate 
amendment  with  technical  clarifications  regarding  the  requirement 
that  PROs  review  some  or  all  of  the  ambulatory  surgery  services 
provided  by  hospital  OPDs  and  ASCs.  Under  the  agreement,  the 
Secretary  would  have  discretion  to  review  a  sample  of  such  proce- 
dures. 

(d)  Coinsurance  and  deductible  to  apply  without  regard  to  setting 
of  ambulatory  surgery. — The  conference  agreement  includes  the 
Senate  amendment. 

(e)  Development  of  prospective  payment  methodology  for  outpa- 
tient hospital  services. — The  conference  agreement  includes  the 
Senate  amendment  with  the  following  modifications.  The  Secretary- 
would  be  required  to  submit  an  interim  report  to  Congress  by  April 
1,  1988  concerning  development  of  a  fully  prospective  payment 
system  for  ambulatory  surgery.  The  following  issues  are  to  be  ad- 
dressed in  the  interim  report:  (i)  whether  payment  for  hospitals 
should  be  based  on  hospital  costs  in  providing  ambulatory  services, 
or  the  ASC  payment  rate,  or  a  blend  of  the  two;  and  (ii)  recommen- 

;  dations  for  developing  and  implementing  an  all-inclusive  payment 
for  ambulatory  surgery  encompassing  payment  for  facility  services 

,  and  all  medical  and  other  health  services  commonly  furnished  in 
connection  with  an  ambulatory  surgical  procedure  other  than  the 
physicians'  service.  The  Secretary  would  be  required  to  submit  a 
final  report  to  Congress  no  later  than  April  1,  1989  with  recom- 
mendations concerning  implementation  of  a  fully  prospective  pay- 
ment mechanism  for  ambulatory  surgery  services  by  October  1, 
1989.  The  Secretary  would  also  be  required  to  develop  a  model 
system  for  prospective  payment  of  OPD  services  other  than  ambu- 
latory surgical  procedures  and  submit  a  report  to  Congress  con- 
cerning the  model  system  by  January  1,  1991. 

(f)  Study  of  educational  activities. — The  conference  agreement 
does  not  include  the  Senate  amendment. 
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III.  Utilization  and  Quality  Control  Peer  Review 
Organization  (PRO)  Provisions 

1.  PEER  REVIEW  ORGANIZATIONS  (SECTION  10241  OF  HOUSE  BILL; 
SECTIONS  631,  632,  AND  633  OF  SENATE  AMENDMENT) 

Present  law 

(a)  PRO  Review  of  Hospital  Denial  Notices.— By  regulation,  hos- 
pitals are  authorized  to  make  determinations  that  further  inpa- 
tient care  is  no  longer  medically  necessary.  If  the  attending  physi- 
cian concurs  with  this  determination,  the  hospital  may  serve  the 
beneficiary  with  a  discharge  notice  and  may  begin  to  charge  for 
continued  stay  beginning  with  the  third  day  after  serving  the 
notice.  The  beneficiary  may  appeal  the  discharge  notice  to  a  peer 
review  organization  (PRO).  If  the  PRO  reverses  the  hospital's  deter- 
mination, the  hospital  may  not  bill  for  continued  inpatient  stay. 
The  PRO  is  required  to  decide  the  appeal  within  3  working  days 
after  receipt  of  the  appeal.  Under  current  policy,  a  beneficiary  may 
incur  financial  liability  for  several  days  of  continued  stay  before  re- 
ceiving notice  of  the  PROs  decision  in  the  event  of  an  adverse  deci- 
sion. 

(b)  PRO  Review  of  Inpatient  Hospital  Services  and  Early  Read- 
mission  Cases. — PROs  review  the  necessity  and  quality  of  hospital 
services  provided  to  beneficiaries. 

(i)  To  initiate  the  review  process,  a  PRO  must  receive  data 
concerning  the  number  and  type  of  hospital  discharges  from 
hospitals  in  the  PROs  services  area.  This  information  is  provid- 
ed to  PROs  by  Medicare  fiscal  intermediaries.  There  is  no  stat- 
utory provision  regarding  timely  provision  of  data  to  PROs. 

(ii)  Under  PRO  contracts  for  1986-88,  PROs  will  be  required 
to  review  all  readmissions  to  a  hospital  where  the  readmission 
occurs  within  15  days  after  initial  discharge. 

(c)  Requiring  PRO  Review  of  Quality  of  Care. — PROs  are  required 
to  review  a  sample  of  the  professional  activities  of  health  care  prac- 
titioners and  providers  for  purposes  of  determining  whether  the 
services  provided  were  medically  necessary  and  meet  professionally 
recognized  standards  of  care.  COBRA  required  PROs  to  review 
services  provided  by  health  maintenance  organizations  (HMOs)  and 
competitive  medical  plans  (CMPs)  effective  January  1,  1987.  A  re- 
quired level  of  effort  for  PRO  review  of  HMO  and  CMP  services  is 
not  specified. 

(d)  Requiring  consumer  representation  on  PRO  boards. — No  Provi- 
sion. 

(e)  Improve  peer  review  responsiveness  to  beneficiary  complaints.— 
No  provision. 

(f)  Sharing  of  information  by  PROs.  —PRO  confidential  informa- 
tion is  subject  to  protection. 

(g)  Funding  of  PRO  activities.— The  costs  of  PRO  review  are 
funded  by  transfer  of  funds  from  the  Federal  Hospital  Insurance 
Trust  Fund.  Under  current  law,  the  aggregate  amount  to  be  paid  to 
all  PROs  during  a  year  must  be  no  less  than  the  aggregate  amount 
expended  during  FY  1986  on  PRO  reviews  adjusted  for  inflation. 
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House  bill 

(a)  PRO  review  of  hospital  denial  notices. — 

(i)  Provides  that  if  a  hospital  determines  and  the  physician 
agrees  that  the  patient  no  longer  requires  inpatient  care,  the 
hospital  may  provide  that  patient  with  a  coverage  denial 
notice. 

(ii)  Provides  that  if  a  hospital  has  determined  but  the  physi- 
cian does  not  agree  that  the  patient  no  longer  requires  inpa- 
tient care,  the  hospital  may  request  the  PRO  to  review  the  va- 
lidity of  the  hospital's  determination. 

(iii)  Provides  that  if  a  patient  has  received  a  denial  notice 
and  requests  the  PRO  to  review  the  determination,  the  PRO 
shall  conduct  a  review  of  the  validity  of  the  hospital's  determi- 
nation and  shall  provide  notice  to  the  patient,  hospital,  and  at- 
tending physician.  Such  review  is  to  be  provided  regardless  of 
whether  or  not  the  hospital  will  charge  for  continued  care  or 
whether  or  not  the  patient  will  be  liable  for  payment  for  con- 
tinued care. 

(iv)  Provides  that  if  the  patient  requests  a  review  while  still 
an  inpatient  and  not  later  than  noon  of  the  first  working  day 
after  receipt  of  the  hospital  denial  notice,  the  hospital  must 
provide  the  PRO  with  the  records  required  to  review  the  de- 
termination by  the  close  of  business  of  such  day,  and  the  PRO 
must  provide  notice  by  not  later  than  one  full  working  day 
after  it  has  received  the  request  and  the  records. 

(v)  Provides  that  if  the  patient  has  made  a  timely  request, 
and  the  patient  did  not  know  and  could  not  reasonably  have 
been  expected  to  know  that  continued  inpatient  stay  was  not 
necessary,  the  hospital  may  not  charge  the  patient  before  noon 
of  the  day  after  receipt  of  the  PRO's  decision. 

(vi)  Requires  PRO's  in  conducting  reviews  to  solicit  the  views 
of  the  patient. 

(b)  PRO  review  of  inpatient  hospital  services  and  early  readmis- 
sion  cases. — 

(i)  Requires  the  Secretary  to  provide  that  PROs  receive  each 
month  either  from  hospitals  or  through  fiscal  intermediaries, 
data  necessary  to  initiate  the  review  process  on  a  timely  basis. 

(ii)  Requires  PROs  to  perform  early  readmission  reviews  to 
determine  if  the  previous  inpatient  hospital  services  and  post- 
hospital  services  met  professionally  recognized  standards  of 
health  care.  The  reviews  may  be  done  on  a  sample  basis  if  the 
PRO  and  Secretary  determine  it  to  be  appropriate.  Any  early 
readmission  case  is  defined  as  one  where  a  readmission  occurs 
within  31  days  of  discharge. 

(c)  Requiring  PRO  review  of  quality  of  care. — 

(i)  Requires  each  PRO  to  provide  that  a  reasonable  propor- 
tion of  its  activities  are  involved  with  reviewing  the  quality  of 
services  and  that  a  reasonable  allocation  of  such  activities  is 
made  the  different  cases  and  settings  (including  inpatient  hos- 
pital care,  post-acute  care  settings,  ambulatory  settings,  health 
maintenance  organizations,  and  competitive  medical  plans).  In 
establishing  the  allocation,  the  PRO  shall  consider:  (1)  whether 
there  is  reason  to  believe  that  there  is  need  for  review  of  par- 
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ticular  cases  or  settings  because  of  previous  problems;  (2)  the 
cost  and  potential  yield  from  reviews;  and  (3)  the  availability 
and  adequacy  of  alternative  quality  review  and  assurance 
mechanisms. 

(ii)  Requires  each  PRO  contract  to  provide  for  review  of  inpa- 
tient and  outpatient  services  provided  by  HMOs  and  CMPs  to 
determine  whether  the  quality  of  services  meets  professionally 
recognized  standards  of  health  care,  including  whether  appro- 
priate health  services  have  not  been  provided  or  have  been 
provided  in  inappropriate  settings.  The  level  of  effort  expended 
by  PROs  under  the  requirement  shall  be  equivalent  on  a  per 
beneficiary  basis,  to  that  expended  on  utilization  and  quality 
reviews  with  respect  to  Medicare  beneficiaries  not  enrolled  in 
an  HMO  or  CMP. 

(iii)  Requires  the  Secretary,  in  consultation  with  appropriate 
experts,  to  identify  methods  that  would  be  available  to  assist 
PROs  in  identifying  those  cases  which  are  more  likely  than 
others  to  be  associated  with  substandard  quality. 

(d)  Requiring  consumer  representation  on  PRO  boards. — Requires 
at  least  one  consumer  representative  on  PRO  boards. 

(e)  Improve  peer  review  responsiveness  to  beneficiary  complaints. — 

(i)  Requires  PRO's  to  conduct  appropriate  reviews  of  all  writ- 
ten complaints  by  beneficiaries  about  the  quality  of  services 
not  meeting  professionally  recognized  standards.  The  PRO  is 
required  to  inform,  the  beneficiary  of  its  conclusions  and  final 
disposition. 

(ii)  Before  the  PRO  concludes  that  the  quality  of  care  is  sub- 
standard, it  must  provide  the  practitioner  or  person  concerned 
with  reasonable  notice  and  opportunity  for  discussion. 

(f)  Sharing  of  information  by  PROs. — 

(i)  Provides  that  confidential  information,  relating  to  a  spe- 
cific case  or  possible  pattern  of  substandard  care,  obtained  by 
PROs  could  be  shared,  upon  request,  with  a  State  licensing  or 
certification  agency  or  with  a  national  accreditation  body,  but 
only  to  the  extent  that  such  information  is  required  by  such 
agency  or  body  to  carry  out  official  functions. 

(ii)  Provides  that  confidential  information  obtained  by  PROs 
could  be  shared  with  State  ombudsmen  and  State  protection 
and  advocacy  officials,  but  only  to  the  extent  that  such  infor- 
mation is  related  to  the  quality  of  services  furnished  and  only 
if  the  PRO  determines  that  the  information  may  reflect  a  fail- 
ure in  a  substantial  number  of  cases  or  a  gross  and  flagrant 
failure  in  one  or  more  instances  to  provide  services  of  a  quality 
which  meets  professionally  recognized  standards  of  health 
care.  Further  the  information  must  be  needed  in  connection 
with  official  duties. 

(g)  Funding  of  additional  PRO  activities. — Requires  hospitals^ 
skilled  nursing  facilities  and  home  health  agencies  to  maintain  an 
agreement  with  the  appropriate  PRO  with  respect  to  review  of 
services  provided  by  hospitals,  skilled  nursing  facilities  or  home 
health  agencies  (other  than  inpatient  hospital  services)  and  with 
respect  to  review  of  beneficiary  complaints  regarding  quality.  The 
activities  are  to  be  considered  a  cost  of  providing  services  and  are 
to  be  paid  directly  by  the  Secretary  to  the  PRO.  Payments  are  to 
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be  transferred  in  appropriate  amounts  from  the  part  A  and  part  B 
trust  funds  and  shall  not  be  less  in  the  aggregate  than  the  amount 
determined  by  the  Secretary  to  be  sufficient  to  cover  the  costs  of 
specified  review  activities.  Similar  provisions  apply  with  respect  to 
HMOs  and  CMPs. 

Effective  date. — (a)  Applies  to  denial  notices  furnished  by  hospi- 
tals to  individuals  on  or  after  the  first  day  of  the  first  month  that 
begins  more  than  30  days  after  enactment  except  that  (a)(v)  effec- 
tive on  enactment.  (b)(i)  Requires  the  Secretary  to  implement 
amendment  not  later  than  6  months  after  the  date  of  enactment. 
(b)(ii)  Applies  to  contracts  entered  into  or  renewed  on  or  after  Jan- 
uary 1,  1987.  (c)(i)  and  (c)(ii)  apply  to  contracts  as  of  January  1, 
1987  except  that  provision  requiring  equivalent  PRO  effort  for 
HMOs  and  CMPs  applies  to  review  activities  conducted  on  or  after 
January  1,  1988.  (c)(iii)  Effective  on  enactment,  (d)  Applies  to  con- 
tracts entered  into  or  renewed  on  or  after  January  1,  1987.  (e)  Ap- 
plies to  complaints  received  on  or  after  the  first  day  of  the  first 
month  that  begins  more  than  9  months  after  the  date  of  enact- 
ment, (f)  Applies  to  requests  for  data  and  information  made  on  and 
i  after  the  end  of  the  sixth  month  period  beginning  on  the  date  of 
enactment,  (g)  Amendments  apply  to  provider  agreements  as  of  Oc- 
tober 1,  1987  and  risk-sharing  contracts  with  HMOs  and  CMPs  as 
of  January  1,  1987. 

Senate  amendment 

(a)  PRO  review  of  hospital  denial  notices. — 

(i)  Identical  provision. 

(ii)  Identical  provision. 

(iii)  Similar  provision.  Specifies  that  the  provision  applies  to 
requests  made  by  a  person  who  is  still  an  inpatient.  The  PRO 
notice  must  be  given  to  the  patient  within  two  calendar  days 
after  receipt  of  request.  No  PRO  notice  to  hospital  or  attending 
physician  is  required. 

(iv)  No  provision. 

(v)  Provides  that  if  an  inpatient  makes  a  request  for  PRO 
review  within  1  day  after  the  date  he  or  she  receives  the  denial 
notice,  the  hospital  may  not  charge  the  patient  for  services  fur- 
nished before  the  fourth  day  after  receipt  of  the  denial  notice. 

(vi)  Identical  provision. 

(b)  PRO  review  of  inpatient  hospital  services  and  early  readmis- 
sion  cases. — 

(i)  Requires  the  Secretary  to  provide  that  fiscal  intermediar- 
ies are  to  furnish  the  necessary  data.  If  the  Secretary  deter- 
mines that  a  fiscal  intermediary  is  unable  to  furnish  the  infor- 
mation on  a  timely  basis,  he  may  require  the  hospital  to  do  so. 

(ii)  Identical  provision. 

(c)  Requiring  PRO  review  of  quality  of  care, — 

(i)  Similar  provision  respecting  allocation  of  activities  except 
specifies  that  the  allocation  among  cases  and  settings  is  to  be 
based  on  instances  where  potential  problems  of  quality  have 
been  identified.  Does  not  include  provision  relating  to  items 
the  PRO  must  consider. 

(ii)  No  provision. 

(iii)  Identical  provision. 
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(d)  Requiring  consumer  representation  on  PRO  boards. — No  provi- 
sion. 

(e)  Improve  Peer  Review  Responsiveness  to  beneficiary  com- 
plaints.— 

(i)  Similar  provision.  Specifies  that  the  complaint  and  the 
name  of  the  complainant  shall  be  treated  as  confidential.  The 
PRO  is  required  to  inform  the  individual  that  the  organization 
has  received  the  complaint  and  will  take  appropriate  action. 

(ii)  No  provision. 

(f)  Sharing  of  information  by  PROs, — 

(i)  Similar  provision.  Specifies  information  is  related  to  a  spe- 
cific provider  or  practitioner.  Provides  that  information  can 
only  be  shared  to  the  extent:  (1)  it  relates  to  the  quality  of  care 
provided;  (2)  the  PRO  determines  it  may  reflect  a  failure  in  a 
substantial  number  of  cases  or  a  gross  and  flagrant  failure  in 
one  or  more  instances  to  provide  services  meeting  professional- 
ly recognized  standards  of  health  care;  and  (3)  it  is  needed  by 
the  body  in  carrying  out  official  duties. 

(ii)  No  provision. 

(g)  Funding  of  additional  PRO  activities— No  provision. 
Effective  date.— -(a)  Applies  to  denial  notices  furnished  by  hospitals 

to  individuals  on  and  after  the  first  day  of  the  first  month  that 
begins  more  than  30  days  after  enactment.  (b)(i)  Requires  the  Secre- 
tary to  implement  the  amendment  not  later  than  six  months  after 
enactment.  (b)(ii)  Applies  to  contracts  entered  into  or  renewed  after 
January  1,  1987.  (c)(i)  Applies  to  contracts  entered  into  or  renewed 
on  or  after  January  1,  1987.  (c)(iii)  Effective  cn  enactment,  (e)  Ap- 
plies to  complaints  received  on  or  after  the  first  day  of  the  first 
month  that  begins  at  least  9  months  after  the  date  of  enactment,  (f) 
Applies  to  data  and  information  requests  made  on  and  after  the 
end  of  the  six-month  period  beginning  on  the  date  of  enactment. 

Conference  agreement 

(a)  PRO  review  of  hospital  denial  notices. — The  conference  agree- 
ment includes  the  House  provision. 

(b)  PRO  review  of  inpatient  hospital  services  and  early  readmis- 
sion  cases. — The  conference  agreement  includes  the  Senate  amend- 
ment with  a  modification  excluding  review  of  services  provided  by 
physicians  in  an  office  setting  from  the  scope  of  review  for  early 
readmission  cases  until  January  1,  1989. 

(c)  Requiring  PRO  review  of  quality  of  care. — The  conference 
agreement  includes  the  House  provision  with  the  following  amend- 
ments. The  requirement  that  PROs  allocate  a  reasonable  propor- 
tion of  their  review  activities  to  reviewing  different  cases  and  set- 
tings would  be  delayed  for  two  years  as  it  pertains  to  review  of 
services  provided  by  physicians  in  an  office  setting. 

The  requirement  of  PRO  review  of  HMOs  and  CMPs  is  amended 
by  delaying  the  deadline  for  initiation  of  PRO  review  of  HMOs  and 
CMPs  from  January  1,  1987  as  provided  in  the  House  bill  to  April  1 
of  that  year.  In  at  least  25  states  the  Secretary  must  contract  for 
review  of  HMO  and  CMP  services  with  the  organization  which  has 
a  contract  to  conduct  review  of  inpatient  and  outpatient  services 
pursuant  to  Section  1154  of  the  Social  Security  Act.  The  Secretary 
has  the  authority  under  the  provision  to  competitively  bid  the  con- 
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tract  for  quality  review  of  HOM  and  CMP  services  in  the  remain- 
ing twenty-five  states  on  a  state-by-state  basis.  No  more  than  50% 
of  the  total  number  of  medicare  beneficiaries  enrolled  in  HOMs  or 
CMPs,  as  of  the  date  of  the  competition,  can  be  included  in  the 
twenty-five  states  which  are  subject  to  competitive  bidding.  To 
qualify  for  the  competitively  bid  contracts,  quality  review  organiza- 
tions must  satisfy  the  requirements  of  Sections  1152  and  1153(b)(3) 
of  the  Act. 

The  Secretary  would  be  required  to  provide  data  (and  associated 
data  processing  support)  to  at  least  12  PROs  to  enable  each  PRO  to 

|  review  and  analyze  small  area  variations  in  the  utilization  of  hospi- 
tal and  other  health  services  within  the  PROs  service  area.  The 
PROs  would  use  the  small  area  variation  information  in  establish- 

I  ing  priorities  for  review  activities  and  in  conducting  educational 

I  programs  for  community  physicians. 

(d)  Requiring  consumer  representation  on  PRO  boards.— -The  con- 
ference agreement  includes  the  House  provision. 

(e)  Improve  peer  review  responsiveness  to  beneficiary  complaints. — 
The  conference  agreement  includes  the  Senate  amendment  with 

j  the  following  modifications.  If  the  PRO  makes  a  final  determina- 
tion with  respect  to  whether  the  services  which  are  the  subject  of  a 
complaint  did  or  did  not  meet  professionally  recognized  standards 
of  care,  the  PRO  would  be  required  to  inform  the  beneficiary  in- 
volved (or  the  beneficiary's  representative)  of  any  final  action 
taken.  Before  the  PRO  concludes  that  the  services  involved  did  not 
meet  professionally  recognized  standards  of  care,  the  PRO  would  be 
required  to  provide  the  practitioner  (or  other  person  concerned) 
with  reasonable  notice  and  opportunity  for  discussion. 

(f)  Sharing  of  information  by  PROs—  The  conference  agreement 
includes  the  House  provision  with  respect  to  sharing  of  information 
with  State  licensing  and  certification  agencies  and  with  national 
accreditation  bodies.  The  agreement  does  not  include  the  House 
provision  with  respect  to  sharing  of  information  with  State  om- 
budsmen and  State  protection  and  advocacy  officials.  The  conferees 
emphasize  the  responsibility  of  PROs  to  protect  the  confidentiality 
of  patient  information. 

(g)  Funding  of  PRO  activities. — The  conference  agreement  in- 
cludes the  House  provision. 

VI.  Access  to  Health  Insurance  Coverage  Provisions 
i.  incentives  for  the  establishment  of  state  health  insurance 

POOLS  (SECTION  10251  OF  HOUSE  BILL) 

Present  law 

States  are  not  required  to  establish  health  insurance  pools  for 
the  purpose  of  offering  health  insurance  to  people  that  are  other- 
wise unable  to  purchase  health  insurance.  However,  10  States  have 
enacted  laws  establishing  comprehensive  health  insurance  associa- 
tions. These  associations  are  independent  nonprofit  corporations 
governed  by  a  board  and  administered  by  an  insurance  carrier  se- 
lected by  the  board. 

The  10  States  base  employer  participation  in  such  pools  on 
whether  the  employer  maintains  a  health  insurance  plan,  rather 
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than  requiring  all  employers  to  participate  whether  or  not  they 
maintain  a  health  insurance  plan.  Accordingly,  only  health  insur- 
ance carriers  who  provide  health  insurance  plans  governed  by 
State  law  are  required  to  participate  in  such  pools.  Because  the 
Employment  Retirement  Income  Security  Act  (ERISA)  preempts 
State  law,  employer-based,  self-funded  health  plans  have  been  ex- 
empted from  any  State  mandate  to  participate  in  such  pools. 

The  existing  State  pools  are  financed  primarily  by  beneficiary 
premiums.  To  the  extent  that  the  premium  revenues  are  insuffi- 
cient, the  losses  of  the  pool  are  shared  among  the  health  insurance 
carriers  underwriting  health  insurance  in  the  State.  However, 
ERISA  preempts  State  laws  relating  to  employee  benefit  plans, 
except  for  laws  relating  to  the  regulation  of  insurance.  Self-funded 
employer-based  plans  have  been  found  to  be  exempt  from  State 
laws  under  the  ERISA  preemption.  Accordingly,  the  self-funded 
plans  do  not  share  in  the  losses  of  the  existing  pools. 

House  bill 

(a)  General  rule. — Amends  Chapter  41  of  the  Internal  Revenue 
Code  of  1954  to  provide  for  a  tax  on  the  wages  paid  by  large  em- 
ployers that  are  not  members  of  qualified  State  health  insurance 
pools  and  that  employ  individuals  to  perform  services  in  a  State 
that  has  established  such  a  pool.  The  tax  is  equal  to  5  percent  of 
the  wages  paid  by  the  employer  during  the  taxable  year  for  serv- 
ices performed  in  the  State  by  the  employees. 

(b)  Large  employer  defined. — A  large  employer  is  defined  as  an 
employer  who,  on  each  of  some  20  days  (each  day  being  in  different 
calendar  weeks),  employed  20  or  more  individuals  for  some  portion 
of  the  day.  The  term  does  not  include  the  United  States,  any  State 
or  political  subdivision,  any  possession  of  the  United  States,  or  any 
agency  or  instrumentality  of  any  of  the  foregoing  (including  the 
Postal  Service  and  Postal  Rate  Commission),  except  that  the  term 
shall  include  any  nonappropriated  fund  instrumentality  of  the 
United  States. 

(c)  Exception  for  certain  churches  and  associated  organizations. — 
Exempts  church  organizations  from  participation  in  the  State 
health  insurance  pools  which  fund  procedures  that  are  contrary  to 
their  religious  tenets. 

(d)  Qualified  health  insurance  pool  defined. — A  qualified  health 
insurance  pool  is  defined  as  any  organization  which:  (1)  is  a  non- 
profit organization  established  pursuant  to  and  regulated  by  State 
law;  (2)  permits  any  large  employer  doing  business  in  the  State  to 
be  a  participating  member;  and  (3)  makes  available  (without  regard 
to  health  status)  to  all  residents  of  the  State  not  entitled  to  Medi- 
care, levels  of  health  insurance  typical  of  large  employer  group  cov- 
erage. Any  such  level  of  insurance  must  limit  the  annual  out-of- 
pocket  expenses  to  specified  limits  and  may  not  establish  lifetime 
benefit  limits  for  any  individual  less  than  $500,000.  The  coverage 
may  provide  for  a  choice  of  deductibles  but  not  to  exceed  $1,000  per 
covered  individual.  The  plan  may  exclude  coverage  for  preexisting 
conditions  for  a  period  not  to  exceed  6  months.  The  coverage  must 
include  the  purchase  and  repair  of  durable  medical  equipment. 

A  qualified  pool  may  charge  a  premium  rate  expected  to  be  self- 
supporting,  but  such  premium  rate  may  not  exceed  150  percent  of 
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average  premium  rates  for  individual  standard  risks  in  the  State 
for  comparable  coverage. 

State  health  insurance  pools  may  deny  coverage  for  some  or  all 
services  or  other  costs  relating  to  abortions. 

The  organization  shall  assess  losses  of  the  pool  equitably  among 
all  participating  members. 

The  term  "State"  includes  the  District  of  Columbia  and  the  Com- 
monwealth of  Puerto  Rico. 

(e)  Establishment  of  qualified  State  health  insurance  pools.—  Con- 
gress intends  that  each  State  shall  establish  a  qualified  health  in- 
surance pool  by  not  later  than  January  1,  1988,  or,  if  later,  the  end 
of  the  first  regular  State  legislative  session  that  begins  after  the 
enactment  of  this  Act. 

Effective  date.—  Applies  to  taxable  years  beginning  on  or  after 
January  1,  1988. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  provision. 

2.  COBRA  TECHNICAL  AMENDMENTS  RELATING  TO  CONTINUATION  OF 
EMPLOYER-BASED  HEALTH  INSURANCE  COVERAGE  (SECTION  10252  OF 
HOUSE  BDLL) 

Present  law 

COBRA  amended  the  Internal  Revenue  code  to  prohibit  deduc- 
tions for  employer  contributions  to  group  health  plans  maintained 
by  private  employers  that  do  not  provide  continuation  coverage  to 
certain  specified  employees  and  their  spouses  and  dependents  who 
would  otherwise  lose  their  group  health  insurance  coverage  as  a 
result  of  specified  qualifying  events.  Qualifying  events  include: 
death  of  the  covered  employee;  termination  or  reduction  of  hours  of 
the  covered  employee's  employment;  divorce  or  legal  separation  of 
the  covered  employee  from  the  employee's  spouse;  the  covered  em- 
ployee becoming  entitled  to  Medicare;  or  a  dependent  child  ceasing 
to  be  a  dependent  child  under  the  plan. 

COBRA  also  made  comparable  amendments  to  the  Employment 
Retirement  Income  Security  Act  and  the  Public  Health  Service 
Act. 

(a)  Modification  of  coverage. — Ail  qualified  beneficiaries  who 
would  otherwise  lose  coverage  as  a  result  of  a  qualifying  event  are 
entitled  to  elect  continuation  coverage.  The  continuation  coverage 
must  be  identical  to  the  coverage  provided  under  the  plan  to  simi- 
larly situated  beneficiaries  for  whom  a  qualifying  event  has  not 
occurred. 

(b)  Maximum  period  of  continuation  coverage. — The  continuation 
coverage  period  must  extend  from  the  period  beginning  on  the  date 
of  the  qualifying  event  and  end  not  earlier  than  18  months  after 
loss  of  coverage  due  to  termination  or  reduction  in  working  hours 
and  36  months  in  the  case  of  other  qualifying  events. 
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(c)  Grace  period  for  payment  of  premiums.— The  plan  may  require 
payment  of  a  premium.  No  coverage  need  be  provided  under  the 
plan  if  the  beneficiary  fails  to  make  timely  premium  payments. 

(d)  Election  by  beneficiaries. — Each  qualified  beneficiary  may 
elect  continuation  coverage.  If  the  qualifying  beneficiary  is  the  cov- 
ered employee  (in  the  case  of  separation  from  service  or  a  reduc- 
tion of  hours)  or  the  spouse  of  the  covered  employee,  the  election  is 
deemed  to  include  election  on  behalf  of  any  other  qualified  benefi- 
ciary who  would  otherwise  lose  coverage. 

(e)  Notice  requirement. — The  employer  of  any  employee  covered 
under  a  group  health  plan  must  notify  the  plan  administrator 
within  30  days  of  the  qualifying  event  in  the  case  of  the  death  of 
the  employee,  separation  from  service  or  reduction  of  hours  of  the 
employee,  or  the  commencement  of  entitlement  to  Medicare  bene- 
fits. In  the  case  of  other  qualifying  events,  the  covered  employee  or 
qualified  beneficiary  is  responsible  for  notifying  the  plan  adminis- 
trator that  a  qualifying  event  has  occurred.  However,  no  time  limit 
is  specified  in  such  events. 

House  bill 

(a)  Modification  of  coverage. — Amends  the  Internal  Revenue 
Code  to  provide  that  if  coverage  is  modified  under  the  plan  for 
similarly  situated  beneficiaries,  such  coverage  shall  be  modified  for 
all  qualified  beneficiaries. 

(b)  Maximum  period  of  continuation  coverage. — Amends  the  In- 
ternal Revenue  Code  to  provide  that  in  the  case  of  a  qualified  bene- 
ficiary with  respect  to  whom  more  than  one  qualifying  event  has 
occurred,  the  maximum  period  of  coverage  may  be  extended,  but  in 
no  event  may  the  coverage  exceed  a  36  month  period  (other  than 
the  period  applicable  to  bankruptcies  as  described  in  section  10253 
of  the  House  bill;  see  item  XX). 

(c)  Grace  period  for  payment  of  premiums.— Amends  the  Internal 
Revenue  Code  to  provide  that  the  grace  period  for  making  timely 
payments  is  the  longer  of  30  days,  the  period  the  plan  allows  em- 
ployees, or  the  period  the  insurance  company  allows  the  plan  or 
employer,  whichever  the  case  may  be. 

(d)  Election  by  beneficiaries. — Amends  the  Internal  Revenue  Code 
to  clarify  that  each  qualified  beneficiary  is  entitled  to  make  a  sepa- 
rate election  with  respect  to  continuation  coverage  and  among  the 
types  of  such  coverage  available  under  the  plan. 

(e)  Notice  requirement. — Amends  the  Internal  Revenue  Code  to 
provide  that  in  the  case  of  qualifying  events  for  which  the  coverage 
employee  or  qualified  beneficiary  is  responsible  for  notifying  the 
plan  administrator,  such  notice  must  be  made  within  60  days  of  the 
qualifying  event. 

Effective  date. — Effective  as  if  the  amendments  had  been  includ- 
ed in  COBRA. 

Senate  Amendment 

No  provision. 
Conference  agreement 

(a)  Modification  of  coverage.— The  conference  agreement  does  not 
include  the  House  provision. 
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Cb)  Maximum  period  of  continuation  coverage. — The  conference 
agreement  does  not  include  the  House  provision. 

(c)  Grace  period  for  payment  of  premiums. — The  conference  agree- 
ment does  not  include  the  House  provision. 

(d)  Election  by  beneficiaries. — The  conference  agreement  does  not 
include  the  House  provision. 

(e)  Notice  requirement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

3.  CONTINUATION  COVERAGE  FOR  RETIREES  IN  CASES  OF  BANKRUPTCIES 
(SECTION  10253  OF  HOUSE  BILL) 

Present  law 

COBRA  amended  the  Internal  Revenue  Code  to  prohibit  deduc- 
tions for  employer  contributions  to  group  health  plans  maintained 
by  private  employers  that  do  not  provide  continuation  coverage  to 
certain  specified  employees  and  their  spouses  and  dependents  who 
would  otherwise  lose  coverage  as  a  result  of  specified  qualifying 
events. 

COBRA  also  made  comparable  amendments  to  the  Employment 
Retirement  Income  Security  Act  and  the  Public  Health  Service 
Act, 

(a)  Loss  of  coverage  of  retiree  through  bankruptcy. — The  reduction 
of  hours  of  the  covered  employee's  employment;  divorce  or  legal 
separation  of  the  covered  employee  from  the  employee's  spouse;  the 
covered  employee  becoming  entitled  to  Medicare;  or  dependent 
child  ceasing  to  be  a  dependent  child  under  the  plan. 

(b)  Period  of  continuation  coverage. — The  continuation  coverage 
period  must  extend  from  the  period  beginning  on  the  date  of  the 
qualifying  event  and  ending  not  earlier  than  18  months  after  loss 
of  coverage  due  to  termination  or  reduction  in  working  hours  and 
36  months  in  the  case  of  other  qualifying  events.  Continuation  cov- 
erage may  be  terminated  on  the  date  on  which  the  qualified  benefi- 
ciary becomes  entitled  to  Medicare. 

(c)  Definition  of  qualified  beneficiary  in  reorganization  cases. — A 
qualified  beneficiary  is  defined  as  the  covered  employee  of  a  group 
health  plan  (in  the  case  when  the  qualifying  event  is  the  termina- 
tion or  reduction  in  hours  of  the  employee)  and  any  other  individ- 
ual who,  on  the  day  before  the  qualifying  event,  was  a  beneficiary 
under  the  plan  as  the  spouse  or  dependent  child  of  the  employ ee.. 

House  bill 

(a)  Loss  of  coverage  of  retiree  through  bankruptcy. — Amends  the 
Internal  Revenue  Code  to  provide  that  the  filing  of  a  Title  XI  bank- 
ruptcy proceeding,  commencing  on  or  after  July  1,  1986,  is  consid- 
ered a  qualifying  event  for  continuation  coverage  with  respect  to 
the  employer  from  whose  employment  the  covered  employee  re- 
tired at  any  time,  if  such  an  event  resulted  in  the  substantial  elimi- 
nation of  coverage  for  specified  qualified  beneficiaries  within  1  year 
before  or  after  the  filing  of  the  bankruptcy. 

(b)  Period  of  continuation  coverage. — Amends  the  Internal  Reve- 
nue Code  to  provide  that  the  filing  of  a  Title  XI  bankruptcy  pro- 
ceeding on  or  after  July  1,  1986,  which  results  in  retirees'  substan- 
tially losing  health  insurance  coverage  is  a  qualifying  event,  in 
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which  case,  the  maximum  period  of  continuation  coverage  is  life 
for  the  retiree  or  the  retiree's  widow.  After  the  death  of  the  cov- 
ered retiree,  the  maximum  period  of  continuation  coverage  is  36 
months  for  the  surviving  spouse  and  dependent  children.  In  the 
case  of  a  Title  XI  bankruptcy  as  a  qualifying  event,  entitlement  to 
Medicare  benefits  does  not  terminate  the  period  of  entitlement  to 
continuation  coverage. 

(c)  Definition  of  qualified  heneficary  in  reorganization  cases. — 
Amends  the  Internal  Revenue  Code  to  provide  that  in  the  case  of  a 
Title  XI  bankruptcy  as  a  qualifying  event,  the  term  qualified  bene- 
ficiary includes  a  covered  employee  who  had  retired  on  or  before 
the  date  of  substantial  elimination  of  coverage,  and  any  other  indi- 
vidual who,  on  the  day  before  such  qualifying  event,  is  a  benefici- 
ary under  the  plan  as  the  spouse  or  dependent  child  of  the  employ- 
ee or  as  the  surviving  spouse  of  the  employee. 

Effective  date. — In  general,  the  amendments  are  effective  as  if 
they  had  been  included  in  section  10001  of  COBRA.  Notwithstand- 
ing this  effective  date  and  section  10001  of  COBRA,  the  amend- 
ments made  by  this  section  and  section  10001  of  COBRA  shall 
apply  in  plan  years  ending  during  the  12  month  period  beginning 
July  1,  1986,  but  only  with  respect  to  a  qualifying  event  of  Title  XI 
bankruptcy,  and  the  qualifying  event  of  death  of  the  covered  em- 
ployee occurring  after  a  Title  XI  bankruptcy.  The  section  defining 
Title  XI  bankruptcy  as  the  qualifying  event  applies  to  covered  em- 
ployees who  retired  before,  on,  or  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Loss  of  Coverage  of  Retiree  Through  Bankruptcy. — The  confer- 
ence agreement  includes  the  House  provision  with  an  amendment 
making  a  conforming  amendment  to  Title  I  of  ERISA.  Because  the 
continued  access  to  private  health  insurance  provision  contained  in 
COBRA,  which  this  provision  expands,  amended  both  the  Internal 
Revenue  Code  and  ERISA,  the  conferees  believe  that  an  ERISA 
conforming  amendment  is  appropriate.  The  conferees  wish  to  clari- 
fy that  upon  the  filing  for  Title  XI  bankruptcy  retirees  who  have 
had  their  health  benefits  terminated  or  substantially  reduced 
within  one  year  of  the  filing  for  bankruptcy  by  the  employer  are 
entitled  to  buy  the  health  coverage  they  had  prior  to  the  termina- 
tion or  substantial  reduction  in  their  health  benefits. 

(b)  Period  of  Continuation  Coverage.— The  conference  agreement 
includes  the  House  provision  with  an  amendment  to  include  a  Title 
1  ERISA  conforming  amendment. 

(c)  Definition  of  Qualified  Beneficiary  in  Reorganization  Cases. — 
The  conference  agreement  includes  the  House  provision  with  an 
amendment  to  include  a  Title  1  ERISA  conforming  amendment. 
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V.  Revenue  Provisions 

1.  EXTEND  MEDICARE  COVERAGE  AND  HOSPITAL  INSURANCE  TAX  TO 
STATE  AND  LOCAL  GOVERNMENT  EMPLOYEES 

I 

Present  law 

In  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
(COBRA),  P.L.  99-272,  Medicare  coverage  and  the  corresponding 
hospital  insurance  payroll  tax  were  extended  on  a  mandatory  basis 
to  State  and  local  government  employees  hired  after  March  31, 
1986.  COBRA  also  authorized  States  to  elect,  by  voluntary  agree- 
ment with  HHS,  to  extend  Medicare  coverage  to  State  and  local 
government  employees  hired  prior  to  April  1,  1986. 

For  Medicare-covered  employees,  the  hospital  insurance  tax  rate 
for  1986  is  1.45  percent  on  the  employer  and  1.45  percent  on  the 
employee,  applicable  to  wages  up  to  $42,000  (Code  sees.  3101,  3111, 
and  3121(a)). 

House  bill 

,     No  provision. 

Senate  amendment 

The  Senate  amendment  extends  Medicare  coverage  on  a  manda- 
tory basis  to  employees  of  State  and  local  governments  who  are  not 
otherwise  covered  for  Medicare  under  present  law.  These  employ- 
ees and  their  employers  will  become  liable  for  the  hospital  insur- 
ance portion  of  the  FICA  tax,  and  the  employees  will  earn  credit 
toward  Medicare  eligibility  based  on  their  covered  earnings.  (The 
optional  Medicare  coverage  provision  enacted  in  COBRA  is  termi- 
nated.) 

Under  the  Senate  amendment,  the  collection  of  the  hospital  in- 
surance tax  with  respect  to  newly  covered  employees  is  to  be  car- 
ried out  in  the  same  manner  as  was  provided  in  COBRA  with  re- 
spect to  employees  hired  after  March  31,  1986. 

The  Senate  amendment  is  effective  for  services  performed  after 
I  April  30,  1987. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

2.  DEPOSITS  OF  SOCIAL  SECURITY  CONTRIBUTIONS  BY  STATE  AND  LOCAL 
GOVERNMENT  EMPLOYERS 

Present  law 

A  State  that  enters  into  a  voluntary  agreement  with  HHS  to  pro- 
vide serial  security  coverage  for  its  employees  and  employees  of  its 
|  political  subdivisions  must  collect  and  deposit  the  employer  and 
employee  social  security  tax  payments  on  behalf  of  both  the  State 
j  and  local  entities.  The  local  entities  first  pay  over  the  social  securi- 
|  ty  taxes  to  the  State,  which  must  verify  and  consolidate  the  pay- 
ments. The  State  then  deposits  these  amounts,  plus  the  appropriate 
tax  payments  with  respect  to  its  own  employees,  with  the  Federal 
Government  on  a  twice-a-month  deposit  schedule. 
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Private  employers  must  make  payroll  tax  payments  under  a 
schedule  that  links  the  frequency  of  deposits  to  the  amount  of 
taxes  withheld.  Large  employers  may  make  deposits  as  frequently 
as  eight  times  a  month,  while  small  employers  may  make  deposits 
only  once  every  three  months.  These  rules  applicable  to  private 
employers  for  depositing  payroll  taxes  also  apply  to  State  and  local 
governments  for  depositing  Federal  income  taxes  withheld  from 
their  employees. 

Under  present  law,  late  deposits  by  State  governments  are  sub- 
ject to  an  interest  charge  at  the  rate  of  six  percent  per  year.  Pri- 
vate-sector employers  pay  an  interest  rate,  adjusted  semiannually, 
that  is  based  on  the  prime  interest  rate  charged  by  major  commer- 
cial banks. 

House  bill 

The  House  bill  removes  from  State  governments  the  interme- 
diary role  of  collecting  social  security  taxes  from  local  govern- 
ments,  and  relieves  State  governments  from  liability  for  verifying 
and  depositing  such  taxes. 

The  House  bill  places  State  and  local  government  employers  j 
under  the  same  schedule  for  frequency  of  deposits  as  applies  under 
present  law  to  private-sector  employers  (and  to  deposits  of  Federal 
income  taxes  withheld  by  State  and  local  government  employers). 
Under  the  House  bill,  State  and  local  governments  are  subject  to 
the  same  interest  charge  and  penalties  for  late  deposits  as  apply  to 
private-sector  employers. 

These  provisions  are  effective  for  payments  of  social  security 
taxes  with  respect  to  wages  paid  after  December  31,  1986. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  TELEPHONE  EXCISE  TAX 

Present  law 

Tax  rate. — A  three-percent  excise  tax  is  imposed  on  local  and  tollEi 
telephone  service  and  teletypewriter  service.  The  tax  is  scheduled 
to  expire  with  respect  to  telephone  bills  first  rendered  after  Decern-  j 
ber  31,  1987  (Code  Sec.  4251). 

Exemptions. — Exemptions  from  the  tax  are  provided  for  private 
communications  systems,  installation  services,  certain  calls  from' 
coin-operated  telephones,  news  services  (except  local  services) j 
international  organizations,  the  American  Red  Cross,  servicemen  | 
in  combat  zones,  nonprofit  hospitals  and  educational  organizations .-; 
and  State  and  local  governments. 

House  bill 

Extension  of  tax, — The  House  bill  extends  the  three-percent  tai 
for  two  years,  through  December  31,  1989. 
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Study  of  exemptions. — The  House  bill  requires  the  Treasury  De- 
partment to  study  the  effects  of  the  exemption  for  private  telecom- 
munications systems  and  other  specific  exemptions  from  the  tele- 
phone excise  tax.  The  Treasury  is  to  report  on  the  study  to  the 
Congress  before  January  1,  1988.  The  report  is  to  include  revenue 
effects  of  all  present-law  telephone  excise  tax  exemptions  and  de- 
scriptions of  types  of  persons  benefiting  from  such  exemptions. 

Senate  amendment 

Extension  of  tax. — No  provision. 
Study  of  exemptions. — No  provision. 

Conference  agreement 

Extension  of  tax. — The  conference  agreement  does  not  include 
the  House  bill  provision. 

Study  of  exemptions.— The  conference  agreement  follows  the 
House  bill,  with  modifications  that  (1)  in  conducting  the  study,  the 
1  Treasury  Department  is  to  consult  with  the  Commerce  Department 
and  the  Federal  Communications  Commission,  (2)  the  study  is  to  in- 
!  elude  methods  by  which  the  tax  could  be  extended  to  private  com- 
munications services  users,  and  (3)  the  report  on  the  study  is  to  be 
submitted  to  the  Congress  no  later  than  June  30,  1987, 

4.  EXTENSION  OF  PORTION  OF  FEDERAL  UNEMPLOYMENT  TAX  (FUTA) 
DUE  TO  EXPIRE  AFTER  1987 

Present  law 

Under  present  law,  the  gross  FUTA  tax  rate  of  6.2  percent  of  the 
first  $7,000  in  wages  paid  to  an  employee  consists  of  a  permanent 
component  of  6.0  percent  and  a  temporary  component  of  0.2  per- 
cent. (The  net  FUTA  tax  is  0.8  percent  after  taking  into  account 
the  5.4  percent  credit  for  State  unemployment  taxes.)  The  funds 
generated  by  the  temporary  portion  of  the  tax  are  used  to  repay 
3  advances  made  from  general  revenues  to  the  Extended  Unemploy- 
ment Compensation  Account,  These  advances  have  been  utilized  to 
pay  for  the  Federal  Supplemental  Benefit  program  and  the  Federal 
share  of  the  permanent  extended  benefit  program. 

The  temporary  0.2-percent  tax  component  is  scheduled  to  expire 
at  the  beginning  of  the  first  year  following  the  year  in  which  the 
\  advances  from  general  revenues  are  repaid  (Code  sec.  3301(1)).  Cur- 
5  rent  economic  projections  indicate  that  the  advances  will  be  fully 
repaid  in  mid-1987.  As  a  result,  for  the  year  beginning  January  1, 
1988,  the  FUTA  tax  rate  will  be  six  percent  (.6  percent  after  taking 

3  into  account  the  5.4  percent  credit  for  State  unemployment  taxes). 

i 

j  House  bill 

5  The  House  bill  provides  that  the  temporary  FUTA  tax  compo- 
-  nent  of  0.2  percent  will  remain  in  effect  for  1988  and  1989. 

j  Senate  amendment 
No  provision. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

5.  ACCELERATED  COLLECTION  OF  CERTAIN  EXCISE  TAXES 

Present  law 

Excise  taxes  on  alcohol  and  tobacco  products  are  paid  semi- 
monthly, with  payments  being  due  the  following  number  of  days 
after  each  semimonthly  period: 


In  certain  'cases,  payment  of  these  excise  taxes  must  be  by  means 
of  electronic  transfer  of  funds. 

House  bill 

Under  the  House  bill,  payments  of  the  excise  taxes  on  tobacco, 
wine,  and  beer  are  due  14  days  after  the  semimonthly  period 
during  which  the  products  are  removed  from  bonded  premises.  If 
the  regular  payment  date  falls  on  a  Saturday,  Sunday,  or  legal  hol- 
iday, payment  is  due  on  the  last  preceding  business  day.  The 
present-law  rules  requiring  electronic  transfer  of  funds  in  certain 
cases  are  retained. 

This  provision  applies  to  taxable  products  removed  during  semi- 
monthly periods  ending  on  or  after  December  31,  1986.  Under  a 
special  rule,  tobacco  excise  taxes  for  the  semimonthly  period 
ending  on  December  145,  1986,  will  be  due  on  January  14,  1986 
(rather  than  January  10,  1986). 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except  that 
(1)  no  change  is  made  to  the  present-law  payment  date  for  the 
excise  taxes  on  wine  and  beer  and  (2)  payments  of  the  excise  taxes 
on  distilled  spirits  are  due  14  days  after  the  semimonthly  period  5 
during  which  products  are  removed  from  bonded  premises.  (Bottled 
imported  distilled  spirits  are  taxed  on  removal  from  customs  custo- 


The  Senate  amendment  applies  to  taxes  paid  after  September  30, 
1986,  for  semimonthly  periods  ending  on  or  after  that  date.  Under 
a  special  rule,  tobacco  excise  taxes  for  the  semimonthly  period 
ending  on  September  15,  1986,  will  be  due  on  October  14,  1986. 

Conference  agreement 

Under  the  conference  agreement,  the  excise  taxes  on  (a)  domesti- 
cally produced  and  bulk  imported  distilled  spirits,  (b)  bottled  im- 
ported distilled  spirits,  (c)  beer  and  wine,  and  (d)  tobacco  products 
are  due  14  days  after  the  semimonthly  period  when  the  taxable 
event  occurs  (14  days  after  entry  into  the  customs  territory  of  the 
United  States  in  the  case  of  certain  imported  products).  If  the  regu- 
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lar  payment  date  falls  on  a  Saturday,  Sunday,  or  legal  holiday, 
payment  is  due  on  the  last  preceding  business  day. 

As  under  present  law,  the  taxable  event  generally  is  removal 
from  a  bonded  factory,  distillery  winery,  or  brewery  in  the  case  of 
domestically  produced  taxable  products  and  certain  bulk  imported 
products  (i.e.,  distilled  spirits).  As  stated  above,  the  taxable  event 
for  other  imported  products  is  entry  into  the  customs  territory  of 
the  United  States.  A  further  exception  is  provided  in  the  case  of  an 
entry  pursuant  to  which  taxable  products  are  transferred  directly 
to  a  customs'  bonded  warehouse  ("CBW").  (A  foreign  trade  zone  is 
treated  as  a  CBW  for  this  purpose.)  In  such  a  case,  the  taxable 
event  is  removal  from  the  first  such  CBW  into  which  the  products 
are  placed  upon  entry  into  the  United  States.  This  rule  does  not 
apply,  however,  to  any  artcle  so  removed  which  is  shown  to  the  sat- 
isfaction of  the  Secretary  to  be  destined  for  export.  Finally,  for  tax- 
able products  brought  into  the  United  States  from  Puerto  Rico,  tax 
is  due  14  days  after  the  products  are  brought  into  the  U.S. 

The  conference  agreement  retains  the  present-law  requirements 
for  payment  of  these  taxes  by  electronic  transfer  of  funds. 

Effective  date.— These  provisions  apply  to  products  removed  in 
semimonthly  periods  ending  on  or  after  December  31,  1986,  and  to 
products  entered  into  the  customs  territory  (including  entry  into  a 
CBW)  of  the  United  States  (or  otherwise  brought  into  the  U.S.) 
after  December  15,  1986. 

Special  rules  are  provided  consolidating  payments  for  the  semi- 
monthly periods  ending  on  December  15,  1986,  and  December  31, 
1986,  in  the  case  of  distilled  spirits  and  tobacco  products  that  now 
receive  more  than  15  days  after  removal  for  payment  of  tax. 

The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1986  im- 
posed a  manufacturers  excise  tax  on  smokeless  tobacco,  effective 
'  for  taxable  products  removed  from  the  factory  after  June  30,  1986. 
However,  in  June  1985,  the  Treasury  Department  incorrectly  noti- 
fied manufacturers  of  smokeless  tobacco  that  the  tax  did  not  apply 
to  products  held  at  the  factory  on  July  1,  1986,  in  a  condition  ready 
for  sale  to  consumers.  The  conference  agreement  amends  the  effec- 
tive date  of  the  tax  on  smokeless  tobacco  to  exempt  otherwise  tax- 
able products  held  at  the  factory  on  July  1,  1986,  in  a  condition 
ready  for  sale  to  ultimate  consumers, 

6.  INCREASES  IN  CERTAIN  TAX  PENALTIES 
A.  PENALTY  FOR  FAILURE  TO  DEPOSIT  TAXES 

Present  law 

Employers  and  certain  other  taxpayers  are  required  to  make 
periodic  deposits  of  various  taxes  (such  as  social  security  taxes  or 
income  taxes  withheld  from  employees)  prior  to  the  close  of  the 
taxable  year.  Taxpayers  who  fail  to  comply  with  these  deposit  re- 
I  quirements  may  be  subject  to  a  penalty  of  five  percent  of  any  un- 
derdeposit  not  deposited  on  or  before  the  prescribed  date,  unless  it 
is  shown  that  the  failure  is  due  to  reasonable  cause  and  not  due  to 
willful  neglect  (Code  sec.  6656). 
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Under  the  House  bill,  the  penalty  for  failure  to  comply  with 
these  deposit  requirements  is  increased  from  five  percent  to  10  per- 
cent of  the  amount  of  any  underdeposit.  The  provision  is  effective 
with  respect  to  deposits  required  to  be  made  (whether  by  the  Code 
or  by  regulations)  after  the  date  of  enactment  of  the  bill. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  Senate  amendment  applies  to  penalties  assessed  after  the 
date  of  enactment  of  the  bill. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment, 

B.  PENALTIES  FOR  SUBSTANTIAL  UNDERSTATEMENT  OF  TAX  LIABILITY 
AND  FOR  NEGLIGENCE 

Present  law 

Substantial  understatement. — If  a  taxpayer  substantially  under- 
states income  tax  liability  for  a  taxable  year,  the  taxpayer  must 
pay  an  addition  to  tax  equal  to  10  percent  of  the  underpayment  of 
tax  attributable  to  the  understatement  (sec.  6661).  An  understate- 
ment is  substantial  if  it  exceeds  the  greater  of  10  percent  of  the  tax 
required  to  be  shown  on  the  tax  return  or  $5,000  ($10,000  in  the 
case  of  most  corporations).  (Taxpayers  subject  to  the  penalty  in- 
clude individuals,  corporations,  and  entities  liable  for  the  unrelated 
business  income  tax.)  The  penalty  generally  does  not  apply  (except 
with  respect  to  certain  tax  shelter  items)  to  the  extent  the  taxpay- 
er (1)  had  substantial  authority  for  the  taxpayers  treatment  of  the 
item  on  the  return,  or  (2)  adequately  disclosed  the  relevant  facts  on 
the  return. 

Negligence.— Yi  any  portion  of  an  underpayment  of  tax  is  due  to 
negligence  or  intentional  disregard  of  rules  or  regulations  (but 
without  intent  to  defraud),  a  penalty  of  five  percent  of  the  entire 
underpayment  is  imposed  (sec.  6653(a)). 

House  bill 

Substantial  understatement. — The  addition  to  tax  for  a  substan- 
tial  understatement  of  tax  liability  is  increased  to  25  percent,  effec- 
tive  for  returns  the  due  date  of  which  is  after  December  31,  1986. 

Negligence. — No  provision. 

Senate  amendment 

Substantial  understatement  and  negligence. — If  either  the  negli- 
gence  or  substantial  understatement  penalties  (or  both)  apply,  then 
the  aggregate  of  these  penalties  must  be  at  least  25  percent  of  the 
underpayment  of  tax.  This  provision  is  effective  for  penalties  as- 
sessed after  the  date  of  enactment. 

3: 

Conference  agreement 

Substantial  understatement— The  conference  agreement  follows  \| 
the  House  bill,  effective  for  penalties  assessed  after  the  date  of  en- 
actment. 
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Negligence. — The  conference  agreement  follows  the  House  bill 
(i.e.,  no  change  is  made  to  the  negligence  penalty). 

7.  TAX  TREATMENT  OF  CONRAIL  PUBLIC  SALE 

Present  law 

In  general,  the  purchase  of  the  stock  in  corporation  has  no  effect 
I  on  the  corporation's  tax  attributes  (e.g.,  net  operating  loss  car- 
j  ryovers,  earnings  and  profits,  and  asset  basis). 

House  bill 

I  Under  the  House  bill,  the  sale  of  Conrail's  stock  will  be  treated 
as  an  asset  sale.  Conrail  will  be  treated  as  a  new  corporation  that 
purchased  the  assets  after  the  public  sale.  Thus,  the  aggregate 

!  basis  for  Conrail's  assets  will  be  adjusted  to  reflect  the  stock  pur- 
chase price  (plus  liabilities  and  other  relevant  items).  Similarly,  no 
NOL  or  other  carryovers  from  periods  before  the  public  sale  will  be 
available  for  use  in  post-sale  periods. 

In  addition,  no  amount  will  be  included  in  the  gross  income  of 
Conrail  by  reason  of  the  cancellation  of  any  obligation  or  preferred 
stock  of  Conrail.  Also,  the  House  bill  provides  any  post-closing  pay- 
ments for  back  wages  must  be  capitalized.  Finally,  certain  ESOP 
provisions  are  waived. 

Senate  amendment 

No  provision. 

Conference  agreement 

i  The  conference  agreement  follows  the  House  bill,  with  a  modifi- 
cation providing  that  accounts  receivable  and  materials  and  sup- 
plies will  be  treated  as  cash  equivalents  for  purposes  of  applying 

the  temporary  regulations  under  section  338. 

||  .     :  .  .-■ '      ...  .  ;• 

8.  DENIAL  OF  TAX  BENEFITS  WITH  RESPECT  TO  ACTIVITIES  IN  CERTAIN 
FOREIGN  COUNTRIES 

Present  law 

i     Foreign  tax  credit. — A  credit  against  U.S.  income  tax  is  available 
j  for  foreign  income,  war  profits,  and  excess  profits  taxes  paid  to  a 
foreign  country  or  a  U.S.  possession.  The  amount  of  the  foreign  tax 
credit  may  be  reduced,  however,  in  certain  circumstances.  For  ex- 
ample, a  taxpayer  that  participates  in  or  cooperates  with  an  inter- 
national boycott  is  denied  a  foreign  tax  credit  for  taxes  paid  on 
income  derived  within  the  countries  associated  with  the  boycott. 
Deferral. — U.S.  owners  of  a  foreign  corporation  generally  may 
,  defer  U.S.  tax  on  the  corporation's  income  until  the  income  is  repa- 
j  triated.  However,  this  deferral  of  U.S.  tax  does  not  apply  to  certain 
kinds  of  income  earned  by  U.S.-controlled  foreign  corporations,  in- 
i  eluding  income  derived  within  countries  associated  with  an  inter- 
I  national  boycott  in  which  the  taxpayer  participates  or  with  which 
the  taxpayer  cooperates. 

1  House  bill 

Foreign  tax  credit. — No  provision. 
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Deferral — No  provision. 
Senate  amendment 

Foreign  tax  credit. — The  Senate  amendment  denies  a  foreign  tax 
credit  for  taxes  paid  on  income  attributable  to  activities  of  the  tax- 
payer conducted  in  a  foreign  country  (1)  that  has  been  designated 
by  the  Secretary  of  State  (pursuant  to  sec.  6(j)  of  the  Export  Ad- 
ministration Act)  as  a  country  that  repeatedly  provides  support  for 
acts  of  international  terrorism,  (2)  with  which  the  United  States 
does  not  have  diplomatic  relations,  or  (3)  the  government  of  which 
the  United  States  does  not  recognize  (with  certain  expections). 
Income  from  one  of  these  countries  is  subject  to  a  separate  foreign 
tax  credit  limitation,  so  that  taxes  from  other  countries  cannot 
offset  the  U.S.  tax  on  that  income.  The  amendment  provides  regu- 
latory authority  for  look-through  rules  to  trace  income  (and  taxes)  i 
from  one  of  these  countries  through  various  entities. 

Deferral. — The  Senate  amendment  currently  taxes  U.S.  share- 
holders  of  a  controlled  foreign  corporation  on  the  corporation's 
income  attributable  to  activities  conducted  in  a  foreign  country  de- 
scribed in  the  preceding  paragraph.  The  amendment  provides  regu- 
latory authority  for  look-through  rules  to  trace  income  from  one  of 
these  countries  through  various  entities. 

Effective  date. — The  Senate  amendment  is  effective  on  January 
1,  1987. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
conference  agreement  makes  it  clear  that  foreign  taxes  that  are 
not  creditable  under  this  provision  are  deductible.  In  the  case  of 
dividends  from  foreign  corporations  that  are  attributable  to  earn- 
ings from  activities  conducted  in  one  of  the  foreign  countries  sub- 
ject to  the  agreement,  the  income  of  a  U.S.  recipient  is  the  amount 
of  the  dividend  net  of  foreign  taxes  (not  grossed  up  by  foreign  taxes 
paid). 

The  conference  agreement  applies  to  income  attributable  to  ac- 
tivities that  occur  after  1986  (and  to  taxes  imposed  on  income 
earned  after  1986).  For  example,  in  the  case  of  a  taxpayer  with  a 
fiscal  year  beginning  October  1,  income  earned  from  January  1,  ; 
1987,  to  September  30,  1987  will  be  subject  to  the  agreement,  as 
will  taxes  (whenever  paid)  imposed  on  the  income  earned  during  ^ 
that  nine-month  period. 

9.  OLDER  AMERICANS  PENSION  BENEFITS 

Present  law 

Age  discrimination  in  Employment  Act  of  1967 

Under  present  law,  the  Age  Discrimination  in  Employment  Act  j 
of  1967  (ADEA),  as  amended,  makes  it  unlawful  for  employers  to 
fail  or  refuse  to  hire  or  to  discharge  any  individual  (who  is  at  least  > 
age  40  but  less  than  age  70),  or  otherwise  discriminate  against  such  , 
individual  with  respect  to  that  individual's  compensation,  terms, 
conditions,  or  privileges  of  employment  because  of  that  individual's 
age. 
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Employers  subject  to  ADEA  include  (1)  any  person  engaged  in  an 
industry  affecting  commerce  who  has  20  or  more  employees  (in- 
cluding agents  of  such  persons),  (2)  a  State,  political  subdivision  of 
a  State,  or  an  agency  of  a  State  or  political  subdivision,  and  (3)  any 
interstate  agency.  The  United  States,  or  a  corporation  wholly 
owned  by  the  Government  of  the  United  States,  is  not  considered 
an  employer  for  purposes  of  ADEA.  The  Act  does  not  apply  to  an 
employer  who  observes  the  terms  of  a  bona  fide  employee  benefit 
plan  (such  as  a  retirement,  pension,  or  insurance  plan)  which  is  not 
a  subterfuge  to  evade  the  purposes  of  the  Act  (sec.  4(f)(2)). 

ERISA  and  the  code 

Employment  benefit  plans. — Under  present  law,  benefits  provided 
under  employee  benefit  plans  (including  employer-maintained  pen- 
sion plans)  are  subject  to  certain  requirements  under  the  Employee 
Retirement  Income  Security  Act  of  1974  (ERISA)  and  the  Internal 
Revenue  Code  (the  Code).  ERISA  and  the  Code  impose  certain  mini- 
mum standards  relating  to  minimum  participation,  vesting,  and 
benefit  accruals  with  respect  to  pension  plans  established  or  main- 
tained by  an  employer  engaged  in  commerce  or  in  any  industry  or 

'  activity  affecting  commerce,  or  by  any  employee  organization  or  or- 
ganizations representing  employees  engaged  in  commerce  or  in  any 
industry  or  activity  affecting  commerce,  or  by  both.  The  minimum 
participation,  vesting,  and  benefit  accrual  standards  of  ERISA  and 
the  Code  do  not  apply  to  certain  pension  plans,  such  as  governmen- 
tal plans,  certain  church  plans,  and  certain  plans  maintained  only 

,  for  executives. 

If  an  employer-maintained  pension  plan  satisfies  the  require- 
ments of  the  Code,  then  contributions  to  the  trust  are  deductible  by 
the  employer  when  made,  trust  earnings  are  not  currently  taxed, 
and  contributions  to  the  trust  on  behalf  of  an  employee  are  not  in- 
cludible in  the  employee's  income  until  distributed  from  the  plan. 

Exclusion  from  participation. — Under  ERISA  and  the  Code,  a 
pension  plan  may  not  exclude  an  employee  from  plan  participation 
merely  because  of  the  employee's  age.  However,  a  defined  benefit 
pension  plan  and  a  target  benefit  plan  may  exclude  an  employee 
who  is  within  five  years  of  normal  retirement  age  under  the  plan 
i  when  the  employee  is  first  hired.  Such  employees  are  taken  into 
!  account,  even  though  otherwise  excludable,  in  determining  wheth- 
er the  plan  satisfies  minimum  coverage  requirements. 

Benefit  accruals. — Present  law  specifies  certain  requirements 
with  respect  to  the  rate  at  which  benefits  are  accrued  (i.e.,  earned) 
under  a  pension  plan.  These  benefit  accrual  rules  generally  pre- 
vent the  backloading  of  benefit  accruals  by  specifying  a  minimum 
rate  of  benefit  accrual  for  each  year  of  plan  participation. 

A  defined  benefit  pension  plan  is  not  required,  under  ERISA  or 
the  Code,  to  provide  for  benefit  accruals  for  individuals  who  contin- 
j  ue  to  work  after  the  normal  retirement  age  under  the  plan.  In  ad- 
1  dition,  under  the  suspension  of  benefit  rules,  benefits  payable 
j  under  a  defined  benefit  plan  are  not  required  to  be  adjusted  if  an 
employee's  benefit  payments  do  not  commence  at  normal  retire- 
ment age.  Plans  that  do  not  comply  with  the  suspension  of  benefit 
rules  are  required  to  provide  benefits  that  are  actuarially  equiva- 
lent to  the  benefit  payable  at  the  normal  retirement  age. 
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Commencement  of  benefits. — Under  present  law,  benefit  pay- 
ments are  required  to  commence  to  an  employee  not  later  than  the 
sixtieth  day  after  the  latest  of  the  close  of  the  plan  year  in  which 

(1)  the  employee  attains  the  earlier  of  age  65  or  the  normal  retire- 
ment age  under  the  plan,  (2)  the  tenth  anniversary  of  the  year  in 
which  the  employee  commenced  participation  in  the  plan,  or  (3)  the 
employee  separates  from  service  with  the  employer.  Therefore, 
present  law  permits  a  pension  plan  to  provide  that  benefits  are  not 
payable  until  an  employee  separates  from  service.  If  a  payment  is 
delayed,  however,  the  benefits  paid  at  the  time  of  separation  from 
service  are  to  be  actuarially  increased  to  take  into  account  the  em- 
ployee's age  at  retirement  unless  the  plan  has  adopted  a  suspen- 
sion of  benefits  provision. 

Suspension  of  benefits. — Under  present  law,  a  pension  plan  may 
provide  for  the  suspension  of  benefit  payments  when  a  retired  em- 
ployee is  reemployed  by  the  same  employer  or  certain  affiliated 
employers  in  the  case  of  a  single-employer  plan.  In  the  case  of  a 
multiemployer  plan,  a  plan  may  provide  for  the  suspension  of  bene- 
fit payments  when  a  retired  employee  is  reemployed  in  the  same 
industry,  in  the  same  craft,  and  in  the  same  geographic  area  cov- 
ered by  the  plan. 

Benefits  not  paid  by  a  plan  during  a  period  of  reemployment  are 
permanently  forfeited,  rather  than  merely  suspended.  Present  law 
provides  that  a  pension  plan  (other  than  a  multiemployer  plan) 
may  provide  for  such  a  forfeiture  if  (1)  the  employee  has  at  least  40 
hours  of  service  a  month  with  the  employer  maintaining  the  plan, 

(2)  the  plan  provides  proper  notice  to  the  employee  of  he  suspen- 
sion, and  (3)  certain  other  requirements  are  satisfied.  Similar  re- 
quirements apply  to  multiemployer  plans. 

If  the  requirements  for  suspension  of  benefits  are  not  met  (or  if 
the  plan  does  not  provide  for  a  suspension  of  benefits),  the  plan 
may  still  delay  the  payment  of  benefits  until  the  employee  who  has 
reached  normal  retirement  age  separates  from  service.  However,  in 
this  case,  section  411  of  the  Code  and  Revenue  Ruling  81-140  re- 
quire that,  if  payment  is  delayed,  the  benefits  paid  at  the  later  date 
(i.e.,  actual  separation  from  service)  must  be  actuarially  increased 
to  take  into  account  the  employee's  age  at  retirement.  This  in- 
crease is  required  to  avoid  a  prohibited  forfeiture  of  benefits. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  amends  ADEA,  ERISA,  and  the  Code  to 
require  a  plan  to  provide  for  benefit  accruals  and  contributions 
with  respect  to  an  employee's  years  of  plan  participation  after 
normal  retirement  age.  Under  the  Senate  amendment,  a  defined 
benefit  plan  may  not  provide  that  an  employee's  benefit  accrual  or 
contribution  is  suspended  or  the  rate  of  an  employee's  benefit  ac- 
crual or  contribution  is  reduced  solely  because  of  the  employee's 
age  before  the  employee  accrues  the  maximum  normal  retirement 
benefit  under  the  plan. 

The  provision  requiring  that  benefit  accruals  may  not  be  sus- 
pended or  reduced  does  not  apply  if  a  defined  benefit  pension  plan 
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provides  that  an  employee's  retirement  benefit  is  actuarially  in- 
creased to  reflect  the  payment  of  benefits  after  the  attainment  of 

|  normal  retirement  age. 

A  defined  benefit  pension  plan  is  not  treated  as  failing  to  satisfy 
the  benefit  accrual  requirements  merely  because  the  plan  (1)  ex- 
cludes an  employee  from  plan  participation  if  the  employee  is  hired 
within  five  years  before  normal  retirement  age  under  the  plan,  or 
(2)  imposes  a  limit  on  the  benefits  that  the  plan  provides  or  on  the 
number  of  years  of  service  or  plan  participation  taken  into  account 

i|  in  calculating  an  employee's  benefit  under  the  plan.  In  addition,  a 
target  benefit  plan  may  exclude  an  employee  from  plan  participa- 
tion if  the  employee  is  hired  within  five  years  before  normal  retire- 
ment age  under  the  plan. 

A  defined  contribution  plan  satisfies  the  benefit  accrual  require- 
ments in  the  plan  provides  that  employer  contributions  (or  forfeit- 
ures) allocated  to  an  employee's  account  are  not  suspended  or  re- 
duced on  account  of  the  employee's  age.  In  addition,  a  defined  con- 

■  tribution  or  target  benefit  plan  may  provide  a  limitation  on  the 
amounts  allocated  to  an  employee  s  account  or  on  the  number  of 

j  years  for  which  amounts  are  allocated  to  an  employee's  account. 
The  Senate  amendment  provides  special  rules  in  the  case  of  a 
plan  that  provided  (on  the  date  of  enactment)  for  the  distribution 
or  commencement  of  distribution  of  the  entire  interest  of  an  em- 
ployee under  the  plan  on  or  after  attainment  of  normal  retirement 
age  without  regard  to  whether  the  employee  has  separated  from 
service  with  the  employer.  Under  this  special  rule,  a  plan  amend- 
ment to  postpone  the  date  of  commencement  of  benefits  under  the 
plan,  which  is  adopted  within  the  12-month  period  following  the 
date  on  which  the  provisions  of  the  Senate  amendment  become  ap- 
plicable to  the  plan,  is  not  to  be  treated  as  violating  the  rule  that 
previously  accrued  benefits  may  not  be  retroactively  reduced. 

In  the  case  of  an  incegrated  plan,  the  Senate  amendment  pro- 
vides that  the  plan  is  not  to  be  considered  discriminatory  merely 
because,  in  the  case  of  an  employee  who  has  attained  normal  re- 
tirement age  under  the  plan,  the  plan  provides  for  a  rate  of  benefit 
accrual  or  allocations  to  an  employee's  account  (including  retire- 
ment benefits  created  under  State  or  Federal  law)  that  does  not 
exceed  the  rate  of  benefit  accrual  or  allocations  under  the  plan  in 
the  case  of  an  employee  who  has  not  attained  normal  retirement 
age  under  the  plan. 

Effective  date. — Under  the  Senate  amendment,  the  provision  is 
effective  with  respect  to  employees  who  are  employed  after  Decem- 
ber 31,  1988,  with  respect  to  accrual  computation  periods  beginning 
after  December  31,  1986.  In  the  case  of  employees  not  employed  after 
December  31,  1988,  the  provision  applies  to  accrual  computation 
periods  beginning  after  December  31,  1988.  A  special  effective  date 
applies  to  collectively  bargained  plans. 

Under  the  Senate  amendment,  plan  amendments  required  by  the 
provisions  are  not  required  to  be  made  before  the  first  plan  year 
beginning  on  or  after  January  1,  1989,  if  (1)  during  the  period  after 
the  amendment  takes  effect  and  before  such  first  plan  year,  the 
plan  is  operated  in  accordance  with  the  requirements  of  the  Senate 
amendment,  and  (2)  the  plan  amendment  applies  retroactively  to 
the  period  after  the  amendment  takes  effect  and  before  the  first 
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plan  year  for  which  the  provision  is  effective.  A  pension  plan  is  not 
treated  as  failing  to  provide  definitely  determinable  benefits 
merely  because  it  operates  in  accordance  with  this  delayed  plan 
amendment  provision. 

The  Senate  amendment  requires  the  Secretary  of  Labor  or  the 
Secretary  of  the  Treasury  to  issue  final  regulations  with  respect  to 
the  provision  by  February  1,  1988. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment with  certain  modifications. 

Reasons  for  change. — When  both  ADEA  and  ERISA  were  en- 
acted, authority  for  the  administration  and  enforcement  of  both 
laws  was  the  responsibility  of  the  Secretary  of  Labor.  Presidential 
Reorganization  Plan  No.  1  of  1978  transferred  the  authority  for 
ADEA  from  the  Secretary  of  Labor  to  the  Equal  Employment  Op- 
portunity Commission  (EEOC),  effective  July  1,  1979. 

Prior  to  that  date,  the  Secretary  of  Labor  issued  an  amendment 
to  the  Interpretative  Bulletin  on  Employee  Benefit  Plans,  29  C.F.R. 
860.120(fX2)(ii)  (relating  to  the  application  of  sec.  4(f)(2)  of  ADEA  to 
employee  benefit  plans  covered  under  ERISA),  which  allowed  em- 
ployers to  cease  benefit  accruals  and  allocations  to  an  employee's 
account  with  respect  to  employees  working  beyond  the  normal  re- 
tirement age  under  the  plan. 

On  June  24,  1984,  the  EEOC  announced  that  it  intended  to  re- 
scind the  Department  of  Labor's  interpretation  and  require  em- 
ployers to  continue  benefit  accruals  and  allocations.  In  March  1985, 
the  EEOC  unanimously  approved  proposed  regulations  requiring 
such  accruals  and  allocations.  That  proposed  regulation  has  not 
been  adopted  or  published  in  the  Federal  Register. 

Disagreement  exists  as  to  whether  and  to  what  extent  benefit  ac- 
cruals and  allocations  are  required  under  ADEA,  as  currently  in 
effect. 

In  the  past  three  Congresses,  bills  have  been  introduced  to  re- 
quire employers  to  continue  benefit  accruals  and  allocations.  Hear- 
ings were  held  by  the  Subcommittee  on  Labor-Management  Rela- 
tions of  the  House  Committee  on  Education  and  Labor  on  Septem- 
ber 5,  1984,  and  by  the  Subcommittee  on  Aging  of  the  Senate  Com- 
mittee on  Labor  and  Human  Resources  on  October  17,  1985,  on 
those  proposals. 

In  general. — Under  the  conference  agreement,  benefit  accruals  or  \ 
continued  allocations  to  an  employee's  account  under  either  a  de- 
fined benefit  plan  or  a  defined  contribution  plan  may  not  be  re- 
duced or  discontinued  on  account  of  the  attainment  of  a  specified 
age.  A  plan  may  impose  a  limitation  on  the  amount  of  benefits  pro- 
vided under  the  plan  or  a  limitation  on  the  number  of  years  of  i 
service  or  plan  participation  taken  into  account.  The  conferees 
intend  that  a  plan  should  not  be  treated  as  violating  the  general 
rule  merely  because  the  plan  limits  benefits  to  a  stated  dollar 
amount  or  a  stated  percentage  of  compensation. 

The  conferees  intend  that  the  provisions  of  ADEA,  ERISA,  and 
the  Code  that  are  amended  to  prevent  the  reduction  or  cessation  of 
benefit  accruals  on  account  of  the  attainment  of  age  are  to  be  in- 
terpreted in  a  consistent  manner  and  do  not  intend  any  differences 
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in  language  in  the  provisions  to  create  an  inference  that  a  differ- 
ence exists  among  such  provisions.  (See,  also,  the  discussion  of 
interagency  coordination,  below.) 

Under  the  conference  agreement,  a  defined  benefit  plan  may 
offset  any  benefit  accruals  required  under  the  general  rule  by  the 
amount  of  any  adjustment  in  the  benefits  payable  with  respect  to 
an  employee  attributable  to  a  delay  in  the  commencement  of  bene- 
fit payments  after  attainment  of  normal  retirement  age.  A  similar 
offset  is  available  with  respect  to  plans  that  provide  for  the  com- 
mencement of  benefit  payments  occurring  before  separation  from 
service,  but  after  the  attainment  of  normal  retirement  age. 

Under  the  conference  agreement,  the  rules  preventing  the  reduc- 
tion or  cessation  of  benefit  accruals  on  account  of  the  attainment  of 
age  are  not  intended  to  apply  in  cases  in  which  a  plan  satisfies  the 
normal  benefit  accrual  requirements  for  employees  who  have  not 
attained  normal  retirement  age.  Under  the  benefit  accrual  rules, 
the  rate  of  benefit  accrual  for  an  employee  may  vary  depending  on 
the  number  of  years  of  service  an  employee  may  complete  between 
date  of  hire  and  the  attainment  of  normal  retirement  age. 

For  example,  under  the  fractional  benefit  accrual  rule,  an  em- 
ployee may  accrue  a  benefit  ratably  for  each  year  of  service  be- 
tween the  employee's  date  of  hire  and  the  employee's  attainment  of 
normal  retirement  age.  If  a  plan  has  a  normal  retirement  age  of 
65,  under  this  fractional  rule,  an  employee  who  is  hired  at  age  45 
would  accrue  the  normal  retirement  benefit  between  age  45  and 
age  65  (normal  retirement  age).  Thus,  the  employee  would  accrue 
the  benefit  over  20  years.  On  the  other  hand,  an  employee  with  the 
same  salary  hired  at  age  55  would  accrue  the  same  normal  retire- 
ment benefit  over  10  years  (the  number  of  years  between  date  of 
hire  and  normal  retirement  age).  In  this  example,  when  both  em- 
ployees have  completed  five  years  of  service,  they  will  have  differ- 
ent accrued  benefits  because  of  the  different  rate  of  benefit  accrual 
for  each  year  of  service.  The  conferees  do  not  intend  that  the  plan 
is  to  be  treated  as  violating  the  general  rule  that  benefit  accruals 
cannot  be  reduced  or  ceased  on  account  of  the  attainment  of  age 
merely  because  a  younger  employee  has  a  lower  accrued  benefit 
than  an  older  employee  with  the  same  number  of  years  of  service. 

Exclusion  from  participation. — The  conference  agreement  elimi- 
nates the  provision  in  current  law  which  permits  an  employer  to 
exclude  from  participation  under  certain  plans  employees  hired 
within  five  years  of  normal  retirement  age.  The  conferees  believe 
that  modification  of  the  existing  law  in  this  way  is  consistent  with 
the  overall  objective  of  the  provisions  to  assure  that  employee  ben- 
efit plans  do  not  discriminate  on  the  basis  of  age. 

The  conferees  recognize  that  repeal  of  this  rule  may  have  the 
effect  of  increasing  an  employer's  minimum  funding  requirements 
significantly  for  employees  hired  within  five  years  of  normal  retire- 
ment age.  In  order  to  ease  this  effect,  the  conference  agreement 
provides  that  a  plan  may  extend  the  normal  retirement  age  speci- 
fied in  the  plan  with  respect  to  individuals  who  begin  employment 
with  the  employer  after  attaining  a  specified  age  that  is  not  more 
than  five  years  before  the  normal  retirement  age  under  the  plan. 
With  respect  to  any  such  individual  hired  after  the  effective  date,  a 
plan  may  provide  that  normal  retirement  age  may  be  no  later  than 
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the  fifth  anniversary  of  the  time  such  participant  commenced  par- 
ticipation in  the  plan. 

Target  benefit  plans. — The  treatment  of  benefit  accruals  under  a 
target  benefit  plan  for  employees  who  have  attained  normal  retire- 
ment age  is  to  be  provided  under  regulations  issued  by  the  Secre- 
tary of  the  Treasury.  The  conferees  expect  that  such  regulations 
will  provide  that  a  plan  is  to  take  into  account  whether  a  partici- 
pant's account  balance  is  sufficient  to  provide  the  target  benefit. 

Highly  compensated  employees. — The  conference  agreement  re- 
quires the  Treasury  to  promulgate  regulations  that  prescribe  spe- 
cific circumstances  under  which  the  benefit  accrual  and  allocation 
requirements  imposed  by  this  amendment  shall  not  apply  to  highly 
compensated  employees.  The  conferees  believe  that  such  regula- 
tions are  necessary  because,  in  some  situations,  the  requirements 
for  continued  benefit  accruals  or  allocations  may  result  in  prohibit- 
ed discrimination  in  favor  of  highly  compensated  employees. 

While  it  is  generally  the  view  of  the  conferees  that  discrimina- 
tion problems  should  be  resolved  by  increasing  the  accrued  benefits 
or  allocations  attributable  to  nonhighly  compensated  employees, 
the  conferees  understand  that  there  may  be  circumstances  under 
which  such  increases  could  (if  made)  result  in  violation  of  other  plan 
qualification  requirements  specified  in  section  401(a)  of  the  Code 
(including,  for  example,  the  limitations  on  contributions  and  bene- 
fits), or  require  employer  contributions  in  excess  of  the  deductible 
limits  specified  in  section  404  of  the  Code.  In  such  cases,  the  regula- 
tions are  to  provide  methods  for  excluding  highly  compensated  em- 
ployees from  the  continued  benefit  accrual  or  allocation  require- 
ments. 

Coordination  with  other  provisions. — The  conference  agreement 
authorizes  the  Treasury  to  issue  regulations  coordinating  the  con- 
tinuing benefit  accrual  requirements  with  other  requirements,  in-  ; 
eluding  the  overall  limits  on  contributions  and  benefits  (sec.  415  of 
the  Code),  the  nondiscrimination  requirements  applicable  to  quali- 
fied plans,  tax-sheltered  annuities,  or  SEPs,  the  coverage  require- 
ments (sec.  410  of  the  Code),  the  vesting  requirements  (sec.  203  of 
ERISA,  and  sec.  411  of  the  Code),  the  deduction  limits  (sec.  404  of 
the  Code),  and  the  Age  Discrimination  in  Employment  Act. 

Integration  of  benefits. — The  conference  agreement  does  not 
follow  the  Senate  amendment  with  respect  to  the  special  rules  for 
integrated  plans.  The  conferees  believe  that  the  new  integration 
rules  for  qualified  plans  under  the  Tax  Reform  Act  of  1986  make 
such  special  rules  unnecessary  because  a  plan  is  permitted  under 
the  Tax  Reform  Act  to  modify  or  reduce  benefit  accruals  after  a 
specified  number  of  years  of  service.  Thus,  an  integrated  plan  could 
avoid  violation  of  the  general  benefit  accrual  requirement  by  ceas- 
ing benefit  accruals  after  35  years  of  service. 

The  conferees  intend  that  Treasury  regulations  with  respect  to 
these  provisions  are  to  include  special  rules  for  periods  during 
which  the  integration  rules  adopted  in  the  Tax  Reform  Act  are  not 
effective. 

Suspension  of  benefits. — The  conference  agreement  does  not  alter 
the  rules  of  existing  law  concerning  the  suspension  of  benefit  pay- 
ments to  employees  who  are  reemployed  after  attaining  normal  re- 
tirement age.  Accordingly,  a  defined  benefit  plan  complying  with 
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the  suspension  of  benefit  rules  is  required  to  provide  additional 
benefit  accruals  but  would  not  have  to  recommence  payments  until 
the  employee  actually  retires  (unless  the  provisions  of  section 
401(a)(9)  of  the  Code  require  the  commencement  of  benefits  because 
the  employee  has  attained  age  70  V2). 

For  example,  if  a  plan  provides  a  benefit  of  $10  monthly  per  year 
of  service  and  an  employee  has  10  years  of  service  at  the  plan's 
normal  retirement  age  of  65,  then  the  employee  is  entitled  to  re- 
ceive a  benefit  of  $100  a  month  if  he  or  she  retires  at  age  65.  If, 
however,  the  retiree  is  reemployed  after  age  65  and  the  plan  con- 
tains a  suspension  of  benefits  provision,  the  plan  is  not  required  to 
pay  any  benefits  during  a  period  of  reemployment,  assuming  that 
the  requirements  for  suspending  benefits  under  the  Code  and 
ERISA  are  satisfied.  Pursuant  to  the  conference  agreement,  the 
plan  is  required  to  provide  an  additional  benefit  of  $10  per  month 
for  each  year  of  service  after  age  65  (until  the  employee  has  the 
maximum  number  of  years  of  service  for  which  credit  is  provided 
under  the  plan).  Thus,  at  age  66,  the  retiring  employee  is  entitled 
to  receive  a  benefit  of  $110  a  month,  but  if  the  employee  is  reem- 
ployed, the  $110  may  be  forfeited  under  the  suspension  of  benefit 
rules.  Similarly,  if  the  employee  is  to  receive  a  benefit  of  $120  at 
age  67  and  the  employee  is  reemployed  the  amount  payable  may  be 
forfeited  for  the  period  of  reemployment  if  the  plan  contains  a  sus- 
pension of  benefits  provision. 

As  under  present  law  (Code  sec.  411),  a  defined  benefit  plan  must 
provide  actuarially  increased  benefits  if  the  suspension  of  benefit 
rules  did  not  apply  or  were  not  applied.  In  such  a  situation,  a  plan 
will  fail  to  satisfy  the  requirements  of  this  amendment  unless  it 
provides  each  participant  in  the  plan  with  additional  accruals. 
However,  the  conference  agreement  provides  that  benefit  adjust- 
ments provided  under  the  plan  to  take  account  of  the  delayed  com- 
mencement of  benefits  are  to  be  credited  to  the  additional  accruals 
otherwise  required.  Thus,  the  value  of  benefits  upon  the  actual 
commencement  of  benefits  would  effectively  offset  the  additional 
accruals  that  are  otherwise  required  under  the  plan. 

If  a  plan  pays  retirement  benefits  to  an  employee  who  continues 
working  after  attainment  of  normal  retirement  age  (and,  therefore, 
neither  suspends  benefits  nor  actuarially  increases  benefits  upon 
later  separation  from  service),  the  provision  of  such  benefit  pay- 
ments are  in  effect  equivalent  to  the  provision  of  an  actuarial  in- 
crease in  benefits  under  a  plan  that  delays  the  commencement  of 
benefits  (without  satisfying  the  suspension  of  benefit  rules).  Accord- 
ingly, under  the  conference  agreement,  such  a  plan  could  offset  the 
additional  accruals  required  by  this  amendment  by  the  value  of  the 
effective  actuarial  increase  in  benefits.  The  conferees  intend  that 
the  Treasury  will  provide  guidelines  for  computing  the  offset. 

Exception  for  certain  early  retirement  benefits. — Under  the  con- 
ference agreement,  an  exception  is  provided  to  the  rules  relating  to 
continued  benefit  accruals  with  respect  to  benefit  accruals  to  the 
extent  they  are  attributable  to  subsidized  early  retirement  benefits. 
The  conferees  intend  that  similar  exceptions  generally  are  to  be 
provided  with  respect  to  other  types  of  benefits,  such  as  disability 
benefits  or  social  security  supplements,  which  are  payable  before 
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normal  retirement  age  or  the  conditions  of  eligibility  for  which  are 
not  determined  on  the  basis  of  age. 

Age  Discrimination  in  Employment  Act. — It  is  the  intention  of 
the  conferees,  in  adopting  the  amendments  to  ADEA  (new  sec.  4(i)), 
that  the  requirements  contained  in  section  4(i)  related  to  an  em- 
ployee's right  to  benefit  accruals  with  respect  to  an  employee  bene- 
fit plan  (as  defined  in  sec,  3(2)  of  ERISA)  shall  constitute  the  entire 
extent  to  which  ADEA  affects  such  benefit  accrual  and  contribu- 
tion matters  with  respect  to  such  plans  on  or  after  the  effective 
date  of  such  provisions  (as  described  in  the  provision).  No  inference 
is  to  be  drawn  by  the  addition  of  section  4(i)  as  to  whether  or  to 
what  extent  employee  benefit  plans  might  have  been  required  to 
provide  benefit  accruals  or  allocations  to  employees'  accounts  for 
employees  protected  under  ADEA  prior  to  the  effective  date  of  sec- 
tion 4(i). 

Effective  date.— The  conference  agreement  clarifies  that  the 
amendments  apply  to  plan  years  beginning  on  or  after  January  1, 
1988.  Such  amendments  do  not  apply  with  respect  to  any  employee 
who  does  not  have  an  hour  of  service  in  any  plan  year  to  which  the 
amendments  apply.  The  provisions  relating  to  the  repeal  of  the 
provision  which  permits  certain  employees  to  be  excluded  from 
plan  participation  are  effective  for  plan  years  beginning  on  or  after 
January  1,  1988,  with  respect  to  hours  of  service  on  or  after  Janu- 
ary 1,  1988.  However,  hours  of  service  prior  to  January  1,  1988, 
shall  be  taken  into  account  for  purposes  of  section  410(a)(l)(A)(ii) 
and  section  410(a)(1)(B)  of  the  Code  (relating  to  minimum  service 
requirements)  and  the  corresponding  sections  of  ERISA,  section 
202(a)(l)(A)(ii)  and  section  202(a)(1)(B)  of  ERISA. 

The  conference  agreement  also  limits  the  special  effective  date 
for  plans  maintained  pursuant  to  a  collective  bargaining  agree- 
ment to  employees  covered  by  such  agreements.  The  conferees  rec- 
ognize that,  as  a  result  of  the  delayed  effective  date  applicable  to 
employees  covered  by  a  collective  bargaining  agreement,  there  may 
be  situations  in  which  a  plan  covering  both  employees  who  are  cov- 
ered by  the  agreement  and  those  who  are  not  so  covered  will  be 
subject  to  two  different  effective  dates.  To  the  extent  that  the  two 
effective  dates  may  cause  the  plan  to  be  considered  discriminatory, 
the  conferees  intend  that  the  Treasury  will  provide  special  rules 
ensuring  that  a  plan  will  not  fail  to  provide  special  rules  ensuring 
that  a  plan  will  not  fail  to  satisfy  the  nondiscrimination  require- 
ments applicable  to  qualified  plans  merely  on  account  of  the  differ- 
ing effective  dates, 

Interagency  coordination, — The  Secretary  of  Labor,  Secretary  of 
the  Treasury,  and  the  Equal  Employment  Opportunity  Commission 
are  to  issue  rulings  and  regulations  that  are  consistent  and  are  to 
consult  and  coordinate  with  one  another  in  issuing  such  rulings 
and  regulations. 
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10.  PORT  USE  TAX  AND  RELATED  TRUST  FUND;  INLAND  WATERWAYS 
FUELS  TAX  AND  RELATED  TRUST  FUND 

Present  law 

Ports. — Present  law  does  not  impose  Federal  user  taxes  on  the 
beneficiaries  of  Federal  expenditures  for  development,  operation, 
and  maintenance  of  U.S.  ports. 

Inland  waterways.— An  excise  tax  of  10  cents  per  gallon  is  im- 
posed on  diesel  and  other  liquid  fuels  used  by  commercial  cargo 
vessels  on  designated  inland  or  intracoastal  waterways  (Code  sec. 
4042).  Amounts  equivalent  to  the  tax  revenues  are  transferred  to 
the  Inland  Waterways  Trust  Fund  in  the  Treasury.  Amounts  in  the 
Trust  Fund  are  available,  as  provided  by  authorization  and  appro- 
priations Acts,  for  construction  and  rehabilitation  expenditures  for 
navigation  on  the  waterways  covered  by  the  fuels  tax. 

House  bill 

Port  use  tax  and  trust  fund. — The  House  bill  imposes  an  excise 
tax  of  0.04  percent  (4  cents  per  $100)  on  the  use  of  a  U.S.  port  by  a 
commercial  vessel  for  loading  or  unloading  of  commercial  cargo,  ef- 
fective January  1,  1987.  Certain  exemptions  are  provided. 

Amounts  equivalent  to  revenues  from  the  tax  are  transferred  to 
a  Port  Trust  Fund  established  by  the  bill;  also,  the  bill  authorizes 
annual  appropriations  to  the  Trust  Fund  equal  to  $1  billion  less 
the  port  use  tax  revenue  amounts  transferred  to  the  Fund. 
Amounts  in  the  Port  Trust  fund  are  to  be  available,  as  provided  by 
appropriations  Acts,  for  specified  port  expenditures,  and  for  rebates 
of  Saint  Lawrence  Seaway  tolls  (U.S.  portion)  attributable  to  cargo 
subject  to  the  port  use  tax.  The  statutory  provisions  for  this  Trust 
Fund  are  placed  in  the  Trust  Fund  Code  of  the  Internal  Revenue 
jj   Code.  These  provisions  are  effective  January  1,  1987. 

Inland  waterways  trust  fund  and  fuels  tax. — The  House  bill  adds 
the  Tennessee-Tombigbee  Waterway  to  the  list  of  designated  water- 
ways with  respect  to  which  the  inland  waterways  fuels  tax  applies. 
Also,  the  bill  places  statutory  provisions  for  the  Inland  Waterways 
Trust  Fund  in  the  Trust  Fund  Code  of  the  Internal  Revenue  Code 
and  makes  certain  changes  relating  to  Trust  Fund  expenditures. 
!   These  provisions  are  effective  January  1,  1987. 

Senate  amendment 

No  provision. 

I    Conference  agreement 

Port  use  tax  and  trust  fund. — The  conference  agreement  does  not 
include  the  House  bill  provision. 

Inland  waterways  trust  fund  and  fuels  tax. — The  conference 
agreement  does  not  include  the  House  bill  provision. 

11.  OIL  SPILL  LIABILITY  TRUST  FUND  AND  PETROLEUM  TAX 

ji  Present  law 

Funds  relating  to  oil  spill  damages  and  cleanups  have  been  cre- 
ated under  various  statutes,  including  (1)  section  311(k)  of  the  Fed- 
eral Water  Pollution  Control  Act  (Clean  Water  Act)  ("Coast  Guard 
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Fund");  (2)  the  Trans-Alaska  Pipeline  Authorization  Act  ("TAPS 
Fund");  the  Deepwater  Port  Act  of  1974  ("Deepwater  Port  Fund"); 
and  the  Outer  Continental  Shelf  Act  Amendments  of  1978  ("Off- 
shore Oil  Fund").  These  funds  are  financed  by  per-barrel  fees  on 
crude  oil  ranging  from  two  to  five  cents  per  barrel  and,  in  the  case 
of  the  Coast  Guard  Fund,  by  general  revenue  appropriations. 

A  tax  of  0.79  cents  per  barrel  was  imposed  on  domestic  crude  oil 
and  imported  petroleum  products  as  part  of  the  funding  for  the 
Hazardous  Substance  Response  Trust  Fund  ("Superfund");  this  tax 
expired  after  September  30,  1985. 1 

House  bill 

Oil  spill  liability  trust  fund 

The  House  bill  establishes  in  the  U.S.  Treasury  the  Oil  Spill  Li- 
ability Trust  Fund  ("Oil  Spill  Fund").  The  general  expenditure  pur- 
poses of  this  fund  are  limited  to  payments,  as  provided  in  appro- 
priation Acts,  of  (1)  certain  removal  costs  and  related  costs  associat- 
ed with  oil  spills;  (2)  claims  asserted  under  the  Comprehensive  Oil 
Pollution  Liability  and  Compensation  Act  ("COPLCA")  that  are  not 
otherwise  compensated;  (3)  administrative  expenses  incurred  by  the 
Federal  Government  under  COPLCA;  and  (4)  contributions  to  the 
International  Fund  for  Compensation  for  Oil  Pollution  Damage 
("International  Fund")  if  the  conventions  establishing  this  fund 
come  into  force  with  respect  to  the  United  States. 

Payments  from  the  Oil  Spill  Fund  may  be  made  to  a  governmen- 
tal entity  only  for  removal  costs  and  administrative  expenses  relat- 
ed to  removal  costs.  Thus,  for  example,  no  amounts  may  be  paid  to 
any  government  for  natural  resource  damage  claims  or  loss  of  tax 
revenue. 

Under  regulations  to  be  prescribed  by  the  Treasury,  expenditures 
from  the  Oil  Spill  Fund  may  be  made  for  any  contribution  to  the 
International  Fund  only  in  proportion  to  the  portion  of  the  Inter- 
national Fund  that  is  used  for  purposes  consistent  with  the  expend- 
iture purposes  of  the  Oil  Spill  Fund. 

Expenditures  from  the  Oil  Spill  Fund  are  limited  to  $200  million 
per  incident.  Except  in  the  case  of  removal  costs,  payments  may 
not  be  made  from  the  Oil  Spill  Fund  to  the  extent  that  the  balance 
of  such  Fund  following  such  payment  would  be  less  than  $30  mil- 
lion. 

Under  the  House  bill,  the  Oil  Spill  Fund  is  authorized  to  borrow 
up  to  $300  million.  Advances  made  to  the  Oil  Spill  Fund  are  repay- 
able with  interest  to  the  general  fund  of  the  Treasury.  Interest  ac- 
crues, with  annual  compounding,  at  a  rate  equal  to  the  current  av- 
erage yield  on  outstanding  marketable  U.S.  obligations  with  re- 
maining maturity  equal  to  the  anticipated  period  over  which  the 
advance  will  be  outstanding,  as  determined  by  the  Secretary.  All 
advances  must  be  repaid  no  later  than  September  30,  1991. 


1  The  conference  agreement  on  H.R.  2005  (The  Superfund  Amendments  and  Reauthorization 
Act  of  1986),  as  passed  by  the  Senate  on  October  3,  1986,  and  the  House  of  Representatives  on 
October  8,  1986,  reimposes  the  prior-law  excise  tax  on  petroleum  at  a  rate  of  8.2  cents  per  barrel 
on  domestic  crude  oil  and  11.7  cents  per  barrel  on  imported  pertroleum  products,  effective  Janu- 
ary 1,  1987.  A  credit  is  added  for  certain  crude  oil  which  is  returned  to  a  pipeline. 
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Claims  asserted  under  COPLCA  may  not  paid  from  any  source 
other  than  the  Oil  Spill  Fund.  Claims  against  the  Oil  Spill  Fund 
are  to  be  paid  in  full  in  the  order  in  which  they  are  finally  deter- 
mined, subject  to  the  expenditure  limitations  described  above. 

Excise  tax  on  petroleum 

Under  the  House  bill,  the  Oil  Spill  Fund  is  financed  in  part  by 
an  excise  tax  of  1.3  cents  per  barrel  on  crude  oil  and  imported  pe- 
troleum products  ("oil  spill  tax").  The  tax  is  imposed  on  the  same 
crude  oil  and  petroleum  products,  and  is  subject  to  the  same  defini- 
tional and  other  provisions,  as  the  Superfund  petroleum  tax  (sec. 
4611)  which  expired  on  September  30,  1985.  The  collection,  enforce- 
ment, and  penalty  provisions  also  are  the  same  as  under  the  Super- 
fund  petroleum  tax. 

A  credit  against  the  oil  spill  tax  is  allowed  for  amounts  paid  by 
the  taxpayer  before  1987  into  the  Deepwater  Port  Fund  or  the  Off- 
shore Oil  Fund. 

Effective  date 

The  oil  spill  tax  is  effective  January  1,  1987,  through  December 
31,  1991.  The  Oil  Spill  Liability  Trust  Fund  provisions  are  effective 
January  1,  1987. 

Senate  amendment 

No  provision. 

Conference  agreement 

Oil  spill  liability  trust  fund 

The  conference  agreement  follows  the  House  bill,  except  that — 

(1)  The  Oil  Spill  Fund  is  authorized  to  borrow  up  to  $500  mil- 
lion from  the  general  fund  of  the  Treasury,  subject  to  the  same 
conditions  as  under  the  House  bill. 

(2)  The  liability  of  the  Oil  Spill  Fund  cannot  exceed  $500  mil- 
lion for  any  single  incident.  (The  conference  agreement  retains 
the  restriction  on  any  payment,  other  than  for  removal  costs, 
that  would  reduce  the  fund  balance  below  $30  million.) 

(3)  Payments  from  the  Oil  Spill  Fund  may  be  made  to  a  gov- 
ernmental entity  only  for  (A)  removal  costs  and  administrative 
expenses  related  to  removal  costs,  and  (B)  natural  resource 
damage  claims  not  in  excess  of  $250  million  per  incident  and 
related  administrative  expenses. 

(4)  All  references  to  COPLCA  are  treated  as  references  to 
any  authorizing  legislation  that  is  substantially  identical  to 
subtitle  E  of  Title  VI  or  subtitle  D  of  Title  VIII  of  H.R.  5300, 2 
as  passed  by  the  House  on  September  24,  1986.  If  no  such  legis- 
lation is  enacted  by  September  1,  1987,  the  trust  fund  provi- 
sions would  never  take  effect  (see  effective  dates,  below). 

Under  rules  to  be  prescribed  by  the  Treasury,  expenditures  from 
the  Oil  Spill  Fund  may  be  made  for  any  contribution  to  the  Inter- 


2  These  correspond  to  the  oil  spill  liability  and  compensation  provisions  as  reported  by  the 
House  Committee  on  Merchant  Marine  and  Fisheries  and  the  House  Committee  on  Public 
Works  and  Transportation.,  respectively,  each  of  which  is  included  in  H.R.  5300. 
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national  Fund  only  in  proportion  to  the  portion  of  the  Internation- 
al Fund  that  is  used  for  purposes  consistent  with  the  expenditure 
purposes  of  the  Oil  Spill  Fund.  The  conferees  intend  that  the  por- 
tion of  any  contribution  made  to  the  International  Fund  that  is 
paid  out  of  the  Oil  Spill  Fund  shall  be  limited  to  the  portion  of  the 
expenditures  from  the  International  Fund  (after  the  date  of  enact- 
ment of  authorizing  legislation)  that  are  made  for  purposes  consist- 
ent with  those  of  the  Oil  Spill  Fund.  (If  the  International  Fund  has 
made  no  expenditures  for  any  purpose,  no  limitation  would  apply.) 
Expenditures  by  the  International  Fund  that  are  inconsistent  with 
the  purposes  of  the  Oil  Spill  Fund  include,  but  are  not  limited  to, 
payments  to  national  or  subnational  governments  (or  agencies 
thereof)  to  the  extent  such  payments  are  for  (1)  replacement  of  tax 
revenues,  or  (2)  natural  resource  damage  assessments  and  claims  in 
excess  of  $250  million  per  incident. 

Excise  tax  on  petroleum 

The  conference  agreement  follows  the  House  bill,  with  the  fol- 
lowing modifications: 

First,  if  the  Superfund  Amendments  and  Authorization  Act  of 
1986  is  enacted,  the  tax  would  be  imposed  on  the  same  crude  oil 
and  petroleum  products  as  would  be  taxed  under  Code  section  4611 
(Superfund  tax  on  petroleum)  as  amended  by  that  Act. 

Second,  the  excise  tax  on  petroleum  is  to  terminate  when  cumu- 
lative revenues  from  the  tax  reach  $300  million.  (This  provision  ap- 
plies only  to  the  portion  of  the  petroleum  tax  used  to  finance  the 
Oil  Spill  Fund.) 

Third,  the  credit  for  previous  contributions  to  the  Deepwater 
Port  Fund  or  the  Offshore  Oil  Fund  is  to  include  the  contributors' 
share  of  accrued  interest  on  contributions,  determined  as  of  Janu- 
ary 1,  1987. 

Effective  date 

The  Oil  Spill  Fund  provisions  and  the  tax  on  domestic  and  im- 
ported oil  will  be  effective  on  the  beginning  of  the  first  month  oc- 
curring more  than  30  days  after  enactment  of  authorizing  legisla- 
tion, but  in  no  event  will  such  provisions  and  taxes  be  effective 
before  February  1,  1987.  The  taxes  and  trust  fund  provisions  will 
never  become  effective  if  authorizing  legislation  is  not  enacted  by 
September  1,  1987. 

12.  APPROPRIATIONS  FOR  IRS  ENFORCEMENT 

Present  law 

The  Internal  Revenue  Service  (IRS)  is  responsible  for  administer- 
ing almost  all  of  the  tax  laws.  The  cost  of  the  entire  IRS  budget  is 
funded  through  annual  appropriations  of  general  revenues. 

House  bill 

The  House  bill  provides  for  increases  in  the  funding  levels  appro- 
priated to  specific  IRS  functions  for  fiscal  year  1987.  Increased 
funds  are  to  be  directed  to  functions  involving  examination,  collec- 
tion, and  related  tax  compliance  activities,  as  follows: 

Salaries  and  expenses   $95,147,000 
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Processing  tax  returns  

Examinations  and  appeals  

Investigation,  collection,  and  taxpayer  service 


1,332,902,000 
1,623,162,000 
1,196,581,000 


These  changes  in  funding  are  to  be  effective  only  if  the  allocation 
to  the  Senate  Appropriations  Committee  for  the  budget  for  fiscal 
year  1987  for  the  IRS  is  increased  by  $300  million  in  both  new 
budget  authority  and  outlays. 

Senate  amendment 

The  Senate  amendment  generally  is  the  same  as  the  House  bill. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill. 


The  Consolidated  Omnibus  Budget  Act  of  1985  (P.L.  99-272)  for 
the  first  time  imposed  a  schedule  of  customs  user  fees  to  cover  Cus- 
toms' costs  of  processing  the  arrival  of  vessels,  trucks,  trains,  pri- 
vate boats  and  planes,  and  passengers.  No  fees  were  imposed,  how- 
ever, on  the  processing  of  commercial  merchandise.  The  total  reve- 
nues from  such  fees  are  approximately  $170  million  per  year. 

House  hill 

Imposes  a  customs  user  fee  on  all  formal  entries  of  imported 
merchandise  for  consumption  based  on  the  customs  value  of  such 
merchandise  of  0.5  percent  ad  valorem  for  the  period  December  1, 
1986,  through  September  30,  1987,  and  0.2  percent  ad  valorem 
thereafter.  The  provision  would  not  apply  to  informal  entries  or  to 
articles  classifiable  under  items  in  schedule  8  of  the  Tariff  Sched- 
ules. These  fees  would  be  in  addition  to  the  processing  fees  re- 
quired under  present  law.  The  proceeds  of  such  fee  would  be  depos- 
ited in  a  separate  account  within  the  general  fund  of  the  Treasury 
and  be  available,  subject  to  appropriation,  to  the  Customs  Service 
for  carrying  out  its  operations. 

On  September  30,  1988,  and  every  two  years  thereafter,  the  Sec- 
retary of  the  Treasury  would  be  required  to  submit  a  report  to  the 
Congress  concerning  any  necessary  fee  adjustments  to  bring  the  ac- 
count into  a  zero  balance  and  to  ensure  that  the  fee  reflects  the 
actual  costs  of  the  services  provided. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conferees  agreed  to  an  amended  version  of  the  House  provi- 
I    sion  imposing  a  user  fee  of  0.22  percent  ad  valorem  in  fiscal  year 
1987  and  0.17  percent  ad  valorem  in  fiscal  years  1988  and  1989  on 
all  formal  entries  of  imported  merchandise  for  consumption,  begin- 
ning December  1,  1986,  based  on  the  appraised  customs  value  of 


VI.  Other  Provisions 


1.  CUSTOMS  USER  FEES  (SECS.  8351  AND  8352  OF  CONFERENCE 
AGREEMENT;  SEC.  10361  OF  HOUSE  BILL;  NO  SENATE  PROVISION) 

Present  law 
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such  merchandise.  These  fees  would  be  in  addition  to  the  process- 
ing fees  required  under  present  law  and  all  such  fees  would  expire 
at  the  conclusion  of  fiscal  year  1989.  The  provision  would  not  apply 
to  articles  classifiable  under  items  in  schedule  8  of  the  Tariff 
Schedules  or  to  the  products  of  least  developed  developing  coun- 
tries (LDDCs),  eligible  countries  under  the  Caribbean  Basin  Initia- 
tive (CBI),  or  U.S.  insular  possessions.  The  proceeds  of  such  fees 
would  be  deposited  in  a  dedicated  account  within  the  general  fund 
of  the  Treasury  and  be  available,  subject  to  authorization  and  ap- 
propriation, to  offset  appropriations  to  the  Customs  Service  for  the 
cost  of  commercial  services  rendered.  In  fiscal  years  1988  and  1989, 
a  special  formula  would  allow  reduction  of  the  fee  if  that  became 
necessary  to  ensure  that  the  fee  structure  and  revenue  derived 
therefrom  in  the  outyears  of  the  program  are  consistent  with  the 
international  obligations  of  the  United  States. 

During  the  effective  period  of  the  customs  user  fees,  Customs 
would  be  precluded  from  assessing  charges  for  cargo  inspection  or 
clearance  services  or  any  other  customs  service  performed  or  per- 
sonnel provided  in  connection  with  the  arrival  or  departure  of  any 
commercial  vessel,  vehicle,  or  aircraft,  its  passengers,  crew,  and 
cargo,  including  those  performed  outside  of  normal  business  hours 
on  an  overtime  basis  and  those  performed  outside  of  the  United 
States  except  for  those  fees  authorized  under  subsection  (a)  of  sec- 
tion 13031  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
of  1985  as  amended  by  this  Act.  This  provision  includes,  in  section 
8352,  an  authorization  of  appropriations  for  the  U.S.  Customs  Serv- 
ice for  fiscal  year  1987  of  $1,001,180,000  to  serve  as  a  measure  of 
limitations  applicable  to  such  fees  under  existing  international 
trade  agreements. 

The  fee  is  intended  to  apply  to  all  formal  entries  of  merchandise 
for  consumption,  including  warehouse  withdrawals  for  consump- 
tion. The  fee  would  not  apply,  however,  to  informal  entries,  mer- 
chandise which  does  not  formally  enter  U.S.  commerce  for  con- 
sumption, or  any  articles  which  are  eligible  for  special  tariff  treat- 
ment under  one  of  the  provisions  in  schedule  8  of  the  Tariff  Sched- 
ules of  the  United  States.  The  conferees  also  agreed  to  exclude  the 
products  of  U.S.  insular  possessions,  LDDCs,  and  CBI  countries 
from  the  application  of  this  fee  primarily  because  these  are  among 
the  poorest  nations  in  the  world  and  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  authorizes  signatories  to  provide  special 
and  differential  treatment  to  developing  countries. 

The  conferees  intend  that  the  exemption  for  articles  entering 
under  schedule  8  shall  include  the  full  value  of  items  which,  if  du- 
tiable, would  be  eligible  for  entry  under  TSUS  items  such  as  items 
806.30  or  807.00,  even  if  the  articles  are  currently  duty-free  under 
the  parent  provision. 

The  fee  would  apply  to  all  other  articles,  however,  regardless  of 
whether  such  articles  are  dutiable  or  duty-free  or  whether  the  arti- 
cles are  eligible  for  a  tariff  preference  such  as  the  Generalized 
System  of  Preferences  (GSP)  or  a  bilateral  free  trade  arragement. 

In  the  case  of  small  airports  and  other  facilities  where  the  entire 
cost  of  maintaining  customs  services  is  already  borne  by  the  users 
of  such  facilities,  the  Secretary  of  the  Treasury  would  be  author- 
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ized  to  impose  a  lower  merchandise  entry  fee  than  would  be  appli- 
cable otherwise. 

The  conferees  believe  that  a  necessary  corollary  to  the  imposition 
of  a  merchandise  user  fee  is  adequate  and  expeditious  customs 
processing  of  such  merchandise.  The  importing  community  has  a 
right  to  expect  the  Customs  Service  to  be  adequately  staffed  and  to 
provide  its  services  in  an  expeditious  fashion.  It  is  the  intention  of 
the  conferees  in  providing  for  a  customs  user  fee  for  cargo  ship- 
ments, that  such  a  fee  will  enable  the  Customs  Service  to  guaran- 
tee that  staffing  and  services  will  be  provided  at  such  times  and  at 
such  levels  as  are  necessary  to  meet  the  demand  of  the  shipping 
public. 

The  conferees  are  also  concerned  that  the  creation  of  a  user  fee 
on  consumption  entries  not  be  the  occasion  for  an  increase  in  the 
recordkeeping  or  other  data  collection  burdens  imposed  upon  the 
public.  In  this  regard,  it  is  anticipated  that  the  Customs  Service 
will  continue  to  employ  its  existing  standard  consumption  entry 
form  (CF  7501)  which  contains  sufficient  information  to  assure 
proper  collection  of  the  user  fee.  In  implementing  the  new  user  fee, 
the  conferees  direct  the  Commissioner  of  Customs  to  make  certain 
that  no  new  recordkeeping  or  data  collection  burdens  are  imposed 
upon  the  public,  including  all  shippers,  cargo-freight  carriers,  or  re- 
lated entities. 

The  new  fees  are  consistent  with  U.S.  obligations  under  the 
GATT.  These  fees  are  limited  in  amount  to  the  approximate  cost  of 
services  rendered  by  the  Customs  Service,  and  the  fees  are  there- 
fore consistent  with  the  GATT  exceptions  regarding  such  charges. 
Article  II,  section  2,  of  the  GATT  authorizes  any  contracting  party 
to  impose  at  any  time  on  the  importation  of  any  product  'Tees  or 
other  charges  commensurate  with  the  costs  of  services  rendered." 
Article  VIII  is  to  similar  effect.  Moreover,  Article  XX  of  the  GATT, 
entitled  "General  Exceptions,"  allows  the  United  States  to  adopt 
any  measure  "necessary  to  secure  compliance  with  laws  ...  in- 
cluding those  relating  to  customs  enforcement.  ..."  Since  customs 
enforcement  involves  inspection  and  various  duty  collections  over 
and  above  commercial  operations,  the  fee  does  not  cover  all  oper- 
ations that  such  a  fee  may  cover  under  GATT. 

An  overall  ad  valorem  fee  is  the  only  way  to  equitably  distribute 
the  cost  of  Customs'  commercial  services.  In  line  with  GATT  Arti- 
cle VIII,  the  fee  is  limited  to  the  approximate  cost  of  these  services. 
The  total  revenues  of  approximately  $170  million  per  year  realized 
from  the  existing  fees  fall  far  short  of  covering  the  costs  of  services 
rendered  by  the  Customs  Service.  The  additional  fees  have  been 
'  limited  to  less  than  the  cost  of  all  services  rendered. 

The  fee  level  of  0.22  percent  ad  valorem  in  fiscal  year  1987  was 
adopted  because  the  CBO  revenue  estimate  of  $790  million  in  fiscal 
|  year  1987,  which  provides  the  basis  for  revenue  scoring  under  the 
I  Budget  Act,  is  based  upon  a  CBO  estimate  of  imports  of  $436.6  bil- 
I  lion  in  that  fiscal  year.  The  conferees  are  advised  by  the  Adminis- 
tration that  imports  in  fiscal  year  1987  will  actually  be  significant- 
ly lower  than  the  CBO  estimate,  largely  because  of  the  impact  of 
the  declining  value  of  the  U.S.  dollar.  Based  on  annualized  trade 
data  for  the  first  six  months  of  calendar  year  1986  and  the  estimat- 
ed effect  of  the  decline  in  the  value  of  the  dollar,  a  more  realistic 
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projection  of  imports  for  fiscal  year  1987  would  be  approximately 
$366.2  billion  or  $70  billion  less  than  the  CBO  estimate.  On  the 
basis  of  this  figure,  the  actual  revenues  realized  from  the  user  fee 
will  be  about  $630  million  which,  together  with  the  $170  million 
currently  being  collected,  closely  approximates  the  $830  million 
salary  and  expense  figure  authorized  in  this  legislation  for  fiscal 
year  1987. 

Second,  the  conferees  opted  for  a  slightly  higher  fee  in  the  first 
year  to  ensure  that  there  are  adequate  receipts  in  the  fund  to  cover 
start-up  costs  and  to  cover  any  potential  increases  in  the  costs  of 
customs  operations.  In  this  regard,  the  fee  was  reduced  to  0.17  per- 
cent ad  valorem  after  only  10  months  of  operation  on  the  belief 
that,  after  the  start-up  costs  were  absorbed,  the  lower  fee  in  subse- 
quent years  would  offset  any  surplus  resulting  in  fiscal  year  1987, 
so  that  for  the  first  two  years  the  fees  realized  will  closely  approxi- 
mate Customs'  actual  costs  of  commercial  operations. 

Third,  beginning  in  fiscal  year  1988,  a  mechanism  is  provided 
which  would  authorize  the  Secretary  of  the  Treasury  to  reduce  the 
applicable  fee  so  that  the  amount  realized  from  such  fees  would  be 
reduced  in  an  equivalent  amount  to  any  reductions  in  the  amount 
appropriated  to  the  U.S.  Customs  Service  for  commercial  oper- 
ations. The  conferees  are  concerned  that  in  future  years,  the 
amount  authorized  for  the  Customs  Service  would,  in  some  part, 
not  be  appropriated,  and  therefore  the  fee  provided  for  in  fiscal 
years  1988  and  1989  in  the  conference  agreement  (which  must, 
under  the  Budget  Act,  be  established  now  in  order  to  count  as  sav- 
ings with  respect  to  those  years)  would  be  higher  than  is  consistent 
with  the  standard  of  Article  VIII  of  the  GATT.  To  answer  this  con- 
cern, the  conferees  have  established  a  "fee  reduction  mechanism" 
applicable  in  fiscal  years  1988  and  beyond,  which  provides  that  the 
fee  is  the  lower  of  the  fee  set  by  this  bill  or  an  ad  valorem  rate  the 
Secretary  of  the  Treasury  is  required  to  set  in  accordance  with  a 
formula.  The  formula  requires  that  the  Secretary  reduce  the  rate 
of  the  fee  to  produce  revenue  each  year  equal  to  the  amount  au- 
thorized for  salaries  and  expenses  for  commercial  operations  of  the 
Customs  Service  in  that  same  year.  This  authorization  amount,  as 
well  as  the  fee,  is  required  by  the  bill  to  be  explicitly  authorized 
each  year. 

All  customs  user  fees,  whether  derived  from  merchandise  entries 
or  otherwise,  are  to  be  deposited  in  a  dedicated  account  in  the  Gen- 
eral Fund  of  the  Treasury,  to  be  used  exclusively  to  reimburse  the 
Customs  Service  appropriation.  The  fee  reduction  mechanism 
which  is  authorized  for  fiscal  years  1988  and  1989  should  ensure 
that  the  balance  in  this  account  is  reduced  to  zero  by  the  close  of 
fiscal  year  1989. 

Finally,  in  order  to  ensure  that  the  fees  approximate  the  actual 
costs  of  Customs'  operations,  the  Secretary  is  directed  at  the  end  of 
fiscal  year  1988  and  every  two  years  thereafter  to  recommend  cor- 
rections in  the  fee  structure  in  order  to  bring  the  funds  in  the  dedi- 
cated customs  user  fee  account  to  a  zero  balance.  Accordingly,  the 
conferees  chose  to  adopt  a  cautious  approach  and  to  approve  a  fee 
structure  which  would  guarantee  adequate  funding  at  the  outset 
and  strive  for  overall  balance  in  the  ensuring  years  in  a  manner 
that  is  completely  consistent  with  our  obligations  under  the  GATT. 
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2.  TEMPORARY  INCREASE  IN  PUBLIC  DEBT  LIMIT 

The  amount  available  for  the  debt  limit  through  May  1987, 
$2,300  billion,  is  consistent  with  the  budget  totals  and  budget  defi- 
cits in  the  Budget  Resolution  adopted  by  Congress  for  fiscal  year 
1987.  The  increase  of  $189  billion  would  expire  on  May  15,  1987 
and  the  debt  limit  will  revert  to  its  permanent  level  of  $2,111  bil- 
lion. 

3.  RESTORATION  OF  LOST  INTEREST  TO  CERTAIN  TRUST  FUNDS 

The  conference  agreement  provides  for  the  restoration  to  certain 
Federal  trust  funds  of  lost  interest  and  obligations  due  to  any  non- 
investments,  redemptions,  or  disinvestments  that  occurred  as  a 
result  of  the  failure  to  extend  the  debt  limit  by  September  30,  1986. 
This  provision  places  those  trust  funds  that  experienced  any  dis- 
ruption in  normal  investment  and  redemption  procedures  due  to 
debt  ceiling  constraints  in  the  same  position  they  would  have  been 
in  had  H.J.  Res.  668,  as  passed  by  the  House  of  Representatives  on 
June  26,  1986,  been  enacted  into  law  on  September  30,  1986. 

Medicaid  Provisions 
1.  optional  coverage  for  poor  pregnant  women  and  children 

(SECTION  9401) 

Present  law 

States  are  required  to  provide  Medicaid  coverage  to  all  children 
receiving  assistance  under  the  Federally-assisted  Aid  to  Families 
with  Dependent  Children  (AFDC)  program  and  may  provide  cover- 
age for  children  who  would  be  eligible  for  AFDC  except  for  income 
requirements  (known  as  the  medically  needy).  States  are  required 
to  cover  all  children  born  after  October  1,  1983,  up  to  age  5  who 
meet  the  AFDC  income  and  resources  requirements  and  may 
extend  coverage  to  all  such  children  under  age  5  immediately. 
States  are  also  required  to  cover  pregnant  women  meeting  AFDC 
income  and  resources  standards. 

House  bill 

(a)  New  optional  categorically  needy  group. — 

(i)  Creates  a  new  optional  categorically  needy  group  com- 
posed of  pregnant  women  (through  60  days  following  preg- 
nancy) and  infants  up  to  1  year  of  age  with  family  incomes  up 
to  the  Federal  poverty  level.  A  State  choosing  this  option  could 
not  elect  to  cover  only  pregnant  women  or  only  children. 

(ii)  Provides  that  States  could  choose  an  income  eligibility 
level  between  the  AFDC  payment  level  and  100  percent  of  the 
Federal  poverty  line.  The  State  is  required  to  use  the  same 
methodology  used  in  determining  eligibility  for  AFDC  benefits. 
Costs  incurred  for  medical  care  are  not  taken  into  account  in 
determining  eligibility. 

(hi)  Prohibits  States  from  setting  a  resource  standard  for 
newly  eligible  pregnant  women.  For  infants,  States  are  not  per- 
mitted to  apply  a  resource  standard  that  is  more  restrictive 
than  the  AFDC  standard;  they  are  permitted  to  use  the  SSI  re- 
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source  standard;  some  other  less  restrictive  resource  test;  or  to 
impose  no  resource  requirements  at  all. 

(iv)  Specifies  that  any  different  treatment  of  income  and  re- 
sources provided  for  newly  eligible  persons  shall  not  require  or 
permit  such  treatment  for  other  persons. 

(v)  Provides  that  if  a  State  chooses  to  cover  a  new  optional 
categorically  needy  group,  it  may  not  lower  its  AFDC  payment 
levels  below  those  in  effect  on  April  17,  1986. 

(b)  Benefits. — Specifies  that  newly  covered  pregnant  women  are 
only  entitled  to  services  related  to  pregnancy  (including  prenatal, 
delivery,  and  postpartum  services)  and  other  conditions  which  com- 
plicate pregnancy. 

(c)  Continuation  of  assistance.— 

(i)  Permits  a  State  to  treat  pregnant  women  eligible  under 
this  provision  as  eligible  for  Medicaid  throughout  their  preg- 
nancy without  regard  to  any  change  in  family  income. 

(ii)  Requires  States  to  extend  eligibility  for  an  infant  receiv- 
ing inpatient  services  on  his/her  first  birthday  until  the  end  of 
the  inpatient  episode. 

Senate  amendment 

(a)  New  optional  categorically  needy  group. — 

(i)  Similar  provision  except  that  beginning  in  FY  88  States 
could  increase  the  age  level  by  one  year  in  each  fiscal  year 
until  all  children  up  to  age  5  were  included.  States  could  not 
elect  to  cover  one  age  group  unless  children  in  all  younger  age 
groups  were  covered. 

(ii)  Similar  provision  except  does  not  specify  that  the  mini- 
mum level  is  the  AFDC  level. 

(iii)  Specifies  that  application  of  a  resources  standard  is  at  a 
State  option.  The  State  may  choose  the  resources  standard  and 
methodology  used  under  AFDC,  SSI,  or  the  medically  needy 
programs;  or 

(iv)  Identical  provision. 

(v)  Similar  provision  except  linked  to  enactment. 

(b)  Benefits. — Identical  provision. 

(c)  Continuation  of  assistance. — 

(i)  Identical  provision. 

(ii)  Identical  provision  except  also  includes  newly  eligible 
children. 

Conference  agreement 

(a)  New  optional  categorically  needy  group. — 

(i)  The  conference  agreement  follows  the  Senate  amendment. 

(ii)  The  conference  agreement  follows  the  Senate  amend- 
ment. 

(iii)  The  conference  agreement  follows  the  Senate  amend- 
ment with  a  modification.  In  the  case  of  pregnant  women,  the 
States  would  be  allowed  to  impose  resource  standards  and 
methodologies  that  are  no  more  restrictive  than  those  under 
the  SSI  program.  In  the  case  of  infants  and  children,  the  States 
would  be  allowed  to  impose  resource  standards  and  methodolo- 
gies no  more  restrictive  than  those  under  their  AFDC  pro- 
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grams.  As  under  current  law,  AFDC  sibling  and  grandparent 
deeming  rules  would  not  apply  to  this  population. 

(iv)  The  conference  agreement  follows  the  Senate  amend- 
ment. 

(v)  The  conference  agreement  follows  the  House  bill. 

(b)  Benefits. — The  conference  follows  the  Senate  amendment. 

(c)  Continuation  of  assistance. — The  conferenced  agreement  fol- 
lows the  Senate  amendment  with  respect  to  items  (i)  and  (ii). 

Effective  date. — Except  for  the  phased-in  coverage  of  children, 
applies  to  medical  assistance  furnished  in  calendar  quarters  begin- 
ning on  or  after  April  1,  1987.  The  phased-in  coverage  for  children 
begins  October  1,  1987  and  is  extended  in  1-year  intervals  until  Oc- 
tober 1,  1990,  when  all  newly  eligible  children  under  age  5  may  be 
covered.  These  options  are  effective  on  the  dates  specified  whether 
or  not  final  regulations  have  been  promulgated  by  those  dates. 

2.  OPTIONAL  PRESUMPTIVE  ELIGIBILITY  PERIOD  FOR  PREGNANT  WOMEN 

(SECTION  9407) 

Present  law 

Title  XIX  of  the  Social  Security  Act  allows  for  a  3-month  retroac- 
tive eligibility  period  prior  to  the  date  on  which  application  for 
medical  assistance  is  made.  Medicaid  regulations  further  require 
State  agencies  to  determine  eligibility  within  45  days  from  the  day 
of  the  application  for  benefits.  If  the  application  is  approved,  medi- 
cal expenses  incurred  during  the  3-month  retroactive  eligibility 
period  and  services  incurred  after  the  date  of  application  for  bene- 
fits are  reimbursed  under  the  normal  Medicaid  rules.  If  the  appli- 
cation is  denied,  medical  expenses  incurred  during  the  3-month  ret- 
roactive eligibility  period  and  services  incurred  after  the  day  of  ap- 
plication  remain  the  responsibility  of  the  individual. 

House  bill 

No  provision. 

Senate  amendment 

Permits  States  to  make  ambulatory  prenatal  care  available  to 
pregnant  women  during  a  presumptive  period  of  eligibility  which  is 
defined  as:  (1)  beginning  on  the  date  on  which  a  qualified  provider 
determines  on  the  basis  of  preliminary  information  that  the  family 
income  falls  below  the  applicable  Medicaid  standard;  and  (2)  ending 
j    on  the  earlier  of  the  day  on  which  the  application  is  approved  or 
disapproved  by  the  State  agency  or  45  days  after  the  date  the  pro- 
S   vider  makes  the  determination.  A  qualified  provider  (1)  is  eligible 
I  for  Medicaid  payments;  (2)  provides  outpatient  hospital  services, 
j  rural  health  services,  or  clinic  services;  (3)  is  determined  by  the 
State  agency  to  be  capable  of  making  presumptive  eligibility  deter- 
I  minations;  and  (4)  receives  funds  under  the  migrant  health  centers, 
community  health  centers,  or  the  maternal  and  child  health  block 
j  grant  programs;  participates  under  the  Special  Supplemental  Food 
Program  for  Women,  Infants  and  Children  or  the  Commodity  Sup- 
plemental Food  Program;  or  participates  in  a  State  perinatal  pro- 
gram. The  State  agency  is  required  to  provide  qualified  providers 
with  necessary  application  forms  and  information  on  how  to  assist 


394 


pregnant  women  to  complete  the  forms.  A  provider  that  deter- 
mines a  woman  is  presumptively  eligible  is  required  to  notify  the 
State  agency  within  5  working  days  of  the  determination.  The  pro- 
vider also  must  inform  the  woman  at  the  time  the  determination  is 
made  that  she  is  required  to  apply  for  Medicaid  within  14  days  of 
the  determination,  and  the  woman  is  required  to  make  such  appli- 
cation. Payments  made  on  behalf  of  presumptively  eligible  women 
shall  be  at  the  same  rate  otherwise  applicable.  The  amounts  of  any 
excess  payment  under  this  provision  are  not  to  be  included  toward 
the  calculation  of  excess  payments  under  the  State's  quality  con- 
trol program. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
clarification  that  the  provision  is  effective  on  April  1,  1987,  without 
regard  to  whether  final  regulations  have  been  promulgated  by  that 
date.  The  conference  agreement  further  clarifies  that,  in  the  case 
where  a  pregnant  woman  does  not  file  a  Medicaid  application 
within  the  required  14  day  period,  the  woman's  presumptive  eligi- 
bility terminates  at  the  end  of  the  14  day  period. 

Effective  date. — Applies  to  ambulatory  prenatal  care  furnished  in 
calendar  quarters  beginning  on  or  after  April  1,  1987,  without 
regard  to  whether  final  regulations  have  been  promulgated  by  that 
date. 

3.  OPTIONAL  COVERAGE  OF  ELDERLY  AND  DISABLED  POOR  FOR  ALL 
MEDICAID  BENEFITS  (SECTION  9402) 

Present  law 

Eligibility  of  the  elderly  and  the  disabled  for  Medicaid  is  linked 
to  actual  or  potential  receipt  of  cash  assistance  under  the  Federal 
Supplemental  Security  Income  (SSI)  program.  The  elderly  and  the 
disabled  covered  under  Medicaid  generally  are  persons  receiving 
Federal  and/or  State  SSI  payments,  residing  in  a  skilled  nursing 
facility  or  intermediate  care  facility,  or  incurring  substantial  medi- 
cal expenses.  The  income  and  resource  eligibility  criteria  differ  sub- 
stantially among  the  States. 

House  bill 

(a)  New  optional  categorically  needy  group. — Creates  a  new  op- 
tional categorically  needy  group  composed  of  the  aged  and  disabled 
with  family  incomes  up  to  the  Federal  poverty  level.  A  State  choos- 
ing this  option  would  have  to  offer  the  benefit  package  available  to 
other  categorically  needy  recipients.  A  State  choosing  this  option 
would  also  have  to  cover  some  newly  eligible  pregnant  women  and 
children. 

(b)  Income  and  resources  standards. — Provided  that  States  could 
choose  an  income  eligibility  level  up  to  100  percent  of  the  Federal 
poverty  line.  Costs  incurred  for  medical  care  are  not  taken  into  ac- 
count in  determining  eligibility.  Required  States  to  use  SSI  re- 
source standards,  except  that  if  a  State  has  a  medically  needy  pro-  i 
gram  utilizing  higher  resource  standards,  it  may  utilize  those 
higher  standards.  Specifies  that  any  different  treatment  of  income 
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and  resources  provided  for  newly  eligible  persons  shall  not  require 
or  permit  such  treatment  for  other  persons. 

Senate  amendment 

(a)  New  optional  categorically  needy  group. — Identical  provision. 

(b)  Income  and  resources  standards. — Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

Effective  date. — Applies  to  payments  to  States  for  calendar  quar- 
ters beginning  on  or  after  July  1,  1987,  without  regard  to  whether 
final  regulations  have  been  promulated  by  that  date. 

4.  OPTIONAL  COVERAGE  OF  POOR  MEDICARE  BENEFICIARIES  FOR 
MEDICARE  COST-SHARING  EXPENSES  (SECTION  9403) 

Present  law 

Coverage  under  Medicare  Part  B  requires  payment  of  monthly 
premium.  Most  States  make  this  payment  for  their  Medicaid  eligi- 
bles  under  a  "buy-in"  agreement.  While  States  may  buy  into  Medi- 
care for  both  their  cash  assistance  and  non-cash  assistance  popula- 
tions who  are  eligible  for  Medicare,  Federal  matching  for  premium 
payments  is  only  available  for  the  cash  assistance  group. 

States  may  receive  Federal  matching  payments  for  Medicare 
cost-sharing  charges,  including  deductibles  and  coinsurance,  for 
services  provided  to  their  dual  eligibles. 

House  bill 

(a)  New  optional  coverage  group  for  medicare  cost-sharing. — 

(i)  Creates  a  new  optional  coverage  group  composed  of  Medi- 
care Part  A  beneficiaries  not  otherwise  eligible  for  Medicaid 
with  family  incomes  up  to  the  Federal  poverty  level.  A  State 
choosing  this  option  would  also  have  to  cover  some  newly  eligi- 
ble pregnant  women  and  children. 

(ii)  Provides  that  States  could  choose  an  income  eligibility 
level  up  to  100  percent  of  the  Federal  poverty  line.  Costs  in- 
curred for  medical  care  are  not  taken  into  account  in  deter- 
mining eligibility. 

(iii)  Requires  States  to  use  SSI  resource  standards,  except 
that  if  a  State  has  a  medically  needy  program  using  higher  re- 
source standards,  it  may  apply  those  higher  standards  to  this 
group. 

(iv)  Specifies  that  any  different  treatment  of  income  and  re- 
sources provided  for  newly  eligible  persons  shall  not  require  or 
permit  such  treatment  for  other  persons. 

(b)  Benefits. — Specifies  that  covered  benefits  are  limited  to  Medi- 
care cost-sharing.  Medicare  cost-sharing  is  defined  as  Part  B  premi- 
ums, Part  A  deductibles  and  coinsurance,  Part  B  deductibles  and 
Part  B  coinsurance.  The  term  may  include,  at  the  option  of  the 
State,  premiums  for  enrollment  of  an  eligible  beneficiary  with  a 
Medicare-qualified  risk-sharing  HMO. 

(c)  Payment  amounts. — Provides  that  the  total  of  Medicaid  pay- 
ments for  Medicare  cost-sharing  charges  under  this  provision  to- 
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gether  with  Medicare  payments  may  exceed  the  amounts  otherwise 
payable  under  the  State  Medicaid  plan  for  such  services. 

(d)  Effective  date  of  benefits. — Specifies  that  if  an  individual  is 
determined  to  be  a  qualified  Medicare  beneficiary  as  defined  under 
this  provision,  the  determination  shall  apply  to  services  furnished 
after  the  end  of  the  month  in  which  the  determination  first  occurs. 
The  determination  shall  be  considered  to  be  valid  for  a  12-month 
period,  except  that  a  State  may  provide  for  more  frequent  determi- 
nation, but  not  more  frequently  than  every  six  months. 

Senate  amendment 

(a)  New  optional  coverage  group  for  medicare  cost-sharing. — Iden- 
tical provision. 

(b)  Benefits. — Identical  provision  except  includes  (if  applicable) 
Part  A  premiums. 

(c)  Payment  A  mount.—  Identical  provision. 

(d)  Effective  Date  of  Benefits. — Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

Effective  date. — Applies  to  payments  under  Medicaid  for  calen- 
dar quarters  beginning  on  or  after  July  1,  1987,  without  regard  to 
whether  final  regulations  have  been  promulgated  by  that  date. 

5.  MEDICAID  ELIGIBILITY  FOR  QUALIFIED  SEVERELY  IMPAIRED 
INDIVIDUALS  (SECTION  9404) 

Present  law 

Low-income  individuals  who  qualify  for  Medicaid  on  the  basis  of 
disability  must,  in  most  States,  meet  the  disability  standards  of  the 
Supplemental  Security  Income  (SSI)  program.  (Some  States  have 
opted  to  impose  more  restrictive  criteria  than  those  in  SSI.  These 
are  commonly  referred  to  as  the  "209(b)  States"  in  reference  to  the 
statutory  provision  which  gives  them  the  option  to  use  their  1972 
eligibility  standards  for  the  elderly  and  disabled).  For  purposes  of 
SSI,  an  individual  is  not  considered  to  be  disabled  if,  after  a  9- 
month  trial  work  period,  he  or  she  is  able  to  engage  in  "substantial 
gainful  activity"  (SGA)  which  the  Secretary  has  defined  as  average 
countable  earnings  of  over  $300  per  month.  Loss  of  disability  status 
for  SSI  purposes  means  loss  of  categorical  eligibility  for  Medicaid. 

The  Disability  Amendments  of  1980  (P.L.  96-265)  added  a  new 
section  1619  to  the  SSI  law.  Section  1619(a)  provides  that  an  indi- 
vidual who  loses  eligibility  for  SSI  because  he  or  she  has  worked 
and  demonstrated  the  ability  to  engage  in  SGA,  but  who  continues 
to  have  a  disabling  impairment,  may  become  eligible  for  a  special 
cash  benefit  equal  in  amount  to  an  SSI  benefit  until  his  or  her 
countable  income  reaches  the  SSI  income  disregard  "break-even" 
point  (in  1986,  $756  per  month  in  a  State  with  no  supplementation). 
Those  who  qualify  for  these  special  SSI  benefits  continue  to  be  eli- 
gible for  Medicaid  as  long  as  they  need  medical  assistance  to  con- 
tinue working. 

Section  1619(b)  provides  Medicaid  coverage  for  individuals  whose 
earnings  cause  their  income  to  exceed  the  SSI  income  disregard 
"break-even  point".  This  special  Medicaid  eligibility  status  applies 
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so  long  as  the  individual:  (1)  continues  to  be  blind  or  have  a  dis- 
abling impairment;  (2)  except  for  earnings,  continues  to  meet  all 
the  other  requirements  for  SSI  eligibility;  (3)  would  be  seriously  in- 
hibited from  continuing  to  work  by  the  loss  of  Medicaid  coverage; 
and  (4)  has  earnings  that  are  not  sufficient  to  provide  a  reasonable 
equivalent  of  the  Medicaid  and  SSI  benefits  that  would  have  been 
available  if  he  or  she  did  not  work.  The  Social  Security  Administra- 
tion (SSA)  has  established  a  '  'threshold"  in  each  State  based  on  SSI 
and  any  State  supplementation  and  the  State's  average  per  capita 
Medicaid  expenditures;  individuals  with  gross  earnings  in  excess  of 
this  <  'threshold"  no  longer  meet  requirement  (4)  and  therefore  lose 
Medicaid  coverage,  unless  their  individual  medical  expenses  exceed 
the  State's  average  Medicaid  expenditures. 

According  to  SSA,  section  1619  has  enabled  thousands  of  former 
SSI  recipients  to  retain  Medicaid  coverage  despite  returning  to 
work  and  performing  SGA.  Section  1619  expires  on  June  30,  1987. 

House  bill 

Amends  Title  XIX  of  the  Social  Security  Act  to  establish  a  new 
mandatory,  categorically  needy  coverage  group:  ' 'qualified  severely 
impaired  individuals."  This  group  includes  any  individual  under  65 
who  received  either  SSI,  State  supplementation,  or  special  1619(a) 
benefits  and  who:  (1)  continues  to  be  blind  or  have  a  disabling  phys- 
ical or  mental  impairment;  (2)  except  for  earnings,  continues  to 
meet  all  other  requirements  for  SSI  eligibility  (including  the  limi- 
tations on  unearned  income  below  the  SSI  benefit  standard);  (3) 
would  be  seriously  inhibited  by  the  lack  of  Medicaid  coverage  from 
continuing  to  work  or  from  obtaining  employment;  and  (4)  has 
earnings  that  are  not  sufficient  to  provide  a  reasonable  equivalent 
of  the  Medicaid,  SSI,  and  Title  XX  attendant  care  benefits  that 
would  be  available  if  he  or  she  did  not  work.  This  mandatory  cover- 
age group  applies  both  in  States  that  currently  follow  the  SSI  defi- 
nition of  disability  and  in  the  "209(b)"  States. 

Senate  amendment 

No  provision.  In  September,  the  Senate  Finance  Committee  re- 
ported S.  2209,  S.  Rept.  99-466,  which  revises  and  makes  perma- 
nent the  provisions  of  section  1619  of  the  Social  Security  Act.  This 
legislation,  in  different  versions,  has  passed  both  Houses. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  clarifica- 
tion that,  in  order  to  qualify  for  Medicaid  coverage  under  this  pro- 
vision, an  individual  must  have  eligible  for  Medicaid  in  the  month 
preceeding  the  first  month  in  which  this  provision  applies  to  the 
individual.  The  conferees  assume  that  section  1619(a)  will  be  re- 
vised and  made  permanent  in  other  legislation,  in  which  case  the 
Secretary,  through  the  Social  Security  Administration,  will  contin- 
ue to  administer  eligibility  for  Medicaid  benefits  for  this  popula- 
tion. Should  the  section  1619(a)  authority  expire,  however,  the  Sec- 
retary may  make  other  arrangements,  if  the  Secretary  finds  it  ap- 
propriate to  do  so. 

Effective  date. — Applies  to  payments  for  calendar  quarters  begin- 
ning on  or  after  July  1,  1987,  without  regard  to  whether  regula- 
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tions  to  implement  these  amendments  have  been  promulgated  by 
such  date.  Delay  would  be  permitted  where  State  legislation  is  re- 
quired to  amend  the  State's  Medicaid  plan. 

6.  CLARIFICATION  OF  ELIGIBILITY  OF  HOMELESS  INDIVIDUALS  (SECTION 

9405) 

Present  law 

States  are  prohibited  from  imposing  residency  requirements  that 
exclude  any  otherwise  qualified  individual  who  resides  in  the  State. 
There  is  no  Federal  requirement  that  an  individual  have  a  fixed  or 
permanent  residence  in  order  to  qualify  for  Medicaid.  However,  ac- 
cording to  the  Department  of  Health  and  Human  Services  and  the 
General  Accounting  Office,  some  States  and  localities  require  appli- 
cants for  Medicaid  and  AFDC  to  supply  a  fixed  address  in  order  to 
qualify.  It  appears  that  these  requirements  are  imposed  out  of  con- 
cern by  the  States  that  the  Federal  government  will  penalize  them 
if  they  approve  fraudulent  applications  for  homeless  recipients. 

House  bill 

Clarifies  that  States  or  localities  are  prohibited  from  imposing 
any  residence  requirement  which  excludes  from  Medicaid  any  oth- 
erwise qualified  individual  who  resides  in  the  State,  regardless  of 
whether  or  not  the  residence  is  maintained  permanently  or  at  a 
fixed  address. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  date. — Enactment. 

7.  TREATMENT  OF  INCOME  AND  RESOURCES  REQUIRED  TO  BE  PAID 
UNDER  SPOUSAL  AND  CHILD  SUPPORT 

Present  law 

The  Medicaid  statute  provides  that,  in  determining  eligibility, 
States  take  into  account  only  such  income  and  resources  as  are 
available  to  the  applicant  or  recipient,  in  accordance  with  stand- 
ards prescribed  by  the  Secretary. 

House  bill 

Clarifies  that  in  determining  the  income  and  resources  of  an  in- 
dividual who  is  in  an  institution,  the  individual  shall  not  be  consid- 
ered to  have  available  to  him  or  her  income  or  resources  which  are 
required  to  be  paid  under  court  order  for  the  support  of  the  individ- 
ual's spouse  or  child.  The  provision  applies  to  States  which  had  the 
policy  or  practice  of  disregarding  such  support  payments  in  such 
circumstances  as  of  July  22,  1986,  without  regard  to  whether  or  not 
the  policy  or  practice,  reflected  in  a  State  plan  amendment  or  not, 
was  approved  by  HCFA. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

8.  PAYMENT  FOR  ALIENS  UNDER  MEDICAID  (SECTION  9406) 

Present  law 

The  Medicaid  statute  does  not  explicitly  identify  whether  other- 
wise qualified  aliens  are  entitled  to  benefits.  By  regulation,  the  Sec- 
retary has  limited  Medicaid  eligibility  to  otherwise  eligible  aliens 
who  ar  lawfully  admitted  for  permanent  residence  or  permanently 
residing  in  the  U.S.  under  color  of  law,  including  any  alien  who  is 
lawfully  present  under  sec.  203(a)(7)  or  sec.  212(d)(5)  of  the  Immi- 
gration and  Nationality  Act.  The  Aid  to  Families  with  Dependent 
Children  (AFDC)  statute,  section  402(a)(33)  of  the  Social  Security 
Act,  and  the  Supplemental  Security  Income  (SSI)  statute,  section 
1614(a)(1)(B)  of  the  Act,  both  limit  eligibility  for  cash  assistance 
benefits  to  otherwise  qualified  aliens  who  are  lawfully  admitted  for 
permanent  residence  or  otherwise  permanently  residing  in  the  U.S. 
under  color  of  law. 

On  July  14,  1986,  a  U.S.  District  Court  struck  down  this  regula- 
tion as  outside  the  scope  of  the  authority  delegated  under  the  Med- 
icaid statute.  The  court  reasoned  that  Congress  "knew  how  to 
impose  alienage  requirements  on  social  welfare  programs  when  it 
intended,  and  its  refusal  to  impose  such  a  requirement  on  Medicaid 
should  be  respected."  Because  the  AFDC  and  SSI  statutes  do  in- 
clude explicit  exclusions  of  certain  classes  of  aliens,  the  result  of 
this  decision  is  that  otherwise  qualified  aliens  who  are  eligible  for 
Medicaid  as  non-cash  beneficiaries — i.e.,  medically  needy  or  option- 
al categorically  needy  individuals — are  entitled  to  Medicaid  cover- 
age. 

House  bill 

Amends  the  Medicaid  statute  at  section  1903(i)  to  make  it  explic- 
it that  Federal  financial  participation  is  not  available  for  State  ex- 
penditures for  aliens  who  are  not  lawfully  admitted  for  permanent 
residence  or  permanently  residing  in  the  U.S.  under  color  of  law. 
Further  provides  in  sec.  1902(a)  that  nothing  in  Medicaid  law 
should  be  construed  to  require  a  State  to  offer  coverage  to  aliens 
who  are  not  lawfully  admitted  for  permanent  residence  or  other- 
wise permanently  residing  in  the  U.S.  under  color  of  law. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  that  House  bill  with  a  modifi- 
cation providing  that  Federal  financial  participation  is  not  avail- 
able for  State  expenditures  for  aliens  who  are  not  lawfully  admit- 
ted for  permanent  residence  or  permanently  residing  in  the  U.S. 
under  color  of  law  except  where  the  alien  is  otherwise  qualified  for 
Medicaid  and  has  an  emergency  medical  condition.  In  order  to  oth- 
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erwise  qualify  for  Medicaid  as  a  categorically  needy  beneficiary,  an 
alien  need  not  actually  receive  a  cash  payment  under  AFDC  or  SSI 
(indeed,  current  law  precludes  payment  in  such  cases);  however, 
the  alien  must  meet  the  income,  resource,  and  categorial  require- 
ments of  the  applicable  cash  assistance  program.  An  emergency 
medical  condition  is  defined  as  a  medical  condition  (including 
emergency  labor  and  delivery)  manifesting  itself  by  acute  symp- 
toms of  sufficient  severity  (including  severe  pain)  such  that  the  ab- 
sence of  immediate  medical  attention  could  reasonably  be  expected 
to  result  in  placing  the  patient's  health  in  serious  jeopardy,  serious 
impairment  to  bodily  functions,  or  serious  dysfunction  of  any 
bodily  organ  or  part.  The  costs  of  hospitals  and  other  providers  de- 
liverying  necessary  services  covered  under  the  Medicaid  State  plan 
to  aliens  with  emergency  medical  conditions  are  therefore  allow- 
able under  Medicaid  so  long  as  the  alien  meets  the  applicable 
income,  resource,  and  categorical  eligibility  requirements  under 
the  State  Medicaid  plan. 

Effective  date. — Applies  to  medical  assistance  furnished  to  aliens 
on  or  after  January  1,  1987,  whether  or  not  final  regulations  have 
been  promulgated  by  that  date. 

9.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY-BASED  SERV- 
ICES TO  LOW-INCOME  INDIVIDUALS  WITH  AIDS-RELATED  CONDITIONS 
(SECTION  9411) 

Present  Law 

(a)  Eligibility  for  persons  with  AIDS  or  AIDS  related  condi- 
tions.— Section  1915(c)  of  the  Social  Security  Act  authorizes  the 
Secretary  to  waive  certain  Medicaid  requirements  to  allow  States 
to  provide  a  variety  of  home  and  community-based  long-term  care 
services  to  individuals  (1)  who  would  otherwise  require  the  level  of 
care  provided  in  a  SNF  or  ICF  whose  cost  could  be  reimbursed 
under  the  State  plan,  or  (2)  who  but  for  the  provision  of  these  serv- 
ices would  continue  to  receive  inpatient  hospital,  SNF,  or  ICF  serv- 
ices because  they  are  dependent  on  ventilator  support  whose  cost  is 
reimbursed  under  the  State  plan. 

(b)  Computing  expenditures  for  AIDS  patients. — In  order  to  re- 
ceive approval  for  a  waiver,  States  must  provide  a  number  of  assur- 
ances to  the  Secretary,  including  one  requiring  that  the  estimated 
average  per  capita  expenditure  for  medical  assistance  under  the 
waiver  for  those  receiving  waivered  services  in  any  fiscal  year  not 
exceed  100  percent  of  the  average  per  capita  expenditure  that  the 
State  resonably  estimates  would  have  been  incurred  in  that  year 
for  that  population  if  the  waiver  had  not  been  granted.  COBRA  al- 
lowed States,  in  estimating  average  per  capita  expenditures  for 
waivers  applying  only  to  physically  disabled  individuals  in  SNFs  or 
ICFs,  to  use  only  the  expenditures  associated  with  this  group  of 
persons  and  not  expenditures  associated  with  other  eligible  individ- 
uals. 

(c)  Piwiding  case  management  services  to  AIDS  patients. — Sec- 
tion 1915(g)  authorizes  the  Secretary  to  provide  case  management 
services  without  regard  to  requirements  that  Medicaid  services  be 
available  throughout  a  State  and  that  covered  services  be  equal  in 
amount,  duration,  and  scope  for  certain  Medicaid  recipients.  Case 
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management  services  are  defined  as  services  which  will  assist  indi- 
viduals eligible  under  the  State's  Medicaid  plan  in  gaining  access 
to  needed  medical,  social,  educational,  and  other  services. 

House  bill 

(a)  Eligibility  for  persons  with  AIDS  or  AIDS-related  condi- 
tions.— Extends  eligibility  for  home  and  community-based  services 
to  individuals  diagnosed  as  having  AIDS  or  AIDS-related  conditions 
who,  but  for  such  services,  would  continue  to  receive  inpatient  hos- 
pital care  the  cost  of  which  is  reimbursed  under  the  State  plan. 

(b)  Computing  expenditures  for  AIDS  patients. — Allows  States,  in 
estimating  average  per  capita  expenditures  for  waivers  applying 
only  to  persons  with  AIDS  or  AIDS-related  conditions  who  are  in 
hospitals,  SNFs,  or  ICFs,  to  use  only  the  expenditures  associated 
with  this  group  of  persons  and  not  expenditures  associated  with 
other  individuals  in  facilities. 

(c)  Providing  case  management  services  to  AIDS  patients. — Allows 
States  to  limit  the  provision  of  case  management  services  under 
section  1915(g)  to  individuals  with  AIDS  or  AIDS-related  condi- 
tions. 

Senate  amendment 

No  provision. 
Conference  agreement 

(a)  Eligibility  for  persons  with  AIDS-related  conditions. — The  con- 
ference agreement  follows  the  House  provision  with  a  modification 
providing  that  eligibility  for  home  and  community-based  services 
extends  to  all  individuals  who,  but  for  the  provision  of  such  serv- 
ices, would  require  the  level  of  care  provided  in  a  hospital,  SNF  or 
ICF,  the  cost  of  which  could  be  reimbursed  under  the  State  Medic- 
aid plan.  States  are  allowed  to  target  their  waivers  to  groups  of  in- 
dividuals at  risk  of  hospital  care,  as  defined  by  illness  or  diagnosis 
(e.g.,  AIDS  of  AIDS-related  condition),  or  by  condition  (e.g.,  chronic 
mental  illness,  ventilator  dependency). 

(b)  Computing  expenditures  for  AIDS  patients. — The  conference 
agreement  follows  the  House  bill  with  a  modification  allowing 
States  to  make  their  expenditure  estimates  specific  to  any  group  of 
patients  who  are  in  hospitals,  SNFs,  or  ICFs,  as  defined  by  illness 
or  diagnosis  (e.g.,  AIDS  or  AIDS-related  condition),  or  condition 
(e.g.,  chronic  mental  illness,  ventilator  dependency). 

(c)  Provision  case  management  services  to  AIDS  patients. — The 
conference  agreement  follows  the  House  bill. 

Effective  date.—  Applies  to  applications  for  waivers  (or  renewals 
thereof)  approved  on  or  after  date  of  enactment. 

10.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY-BASED  SERV- 
ICES TO  LOW-INCOME  INDIVIDUALS  WITH  CHRONIC  MENTAL  ILLNESS 
(SECTION  9411) 

Present  law 

(a)  Eligibility  for  persons  with  chronic  mental  illness. — Section 
1915(c)  authorizes  the  Secretary  to  waive  certain  Medicaid  require- 
ments to  allow  States  to  provide  a  variety  of  home  and  community- 
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based  services  to  individuals  (1)  who  could  otherwise  require  the 
level  of  care  provided  in  a  SNF  or  ICF  the  cost  of  which  could  be 
reimbursed  under  the  State  plan,  or  (2)  who  but  for  the  provision  of 
these  services  would  continue  to  receive  inpatient  hospital,  SNF,  or 
ICF  services  because  they  are  dependent  on  ventilator  support 
whose  cost  is  reimbursed  under  the  State  plan. 

(b)  Computing  expenditures  for  patients  with  chronic  mental  ill- 
ness.—-In  order  to  receive  approval  for  a  waiver,  States  must  pro- 
vide a  number  of  assurances  to  the  Secretary,  including  one  requir- 
ing that  the  estimated  average  per  capita  expenditure  for  medical 
assistance  under  the  waiver  for  those  receiving  waivered  services 
in  any  fiscal  year  not  exceed  100  percent  of  the  average  per  capita 
expenditure  that  the  State  reasonably  estimates  would  have  been 
incurred  in  that  year  for  that  population  if  the  waiver  had  not 
been  granted. 

COBRA  allowed  States,  in  estimating  average  per  capita  expendi- 
tures for  waivers  applying  only  to  physically  disabled  individuals 
in  SNFs  or  ICFs,  to  use  only  the  expenditures  associated  with  this 
group  of  persons  and  not  expenditures  associated  with  other  eligi- 
ble individuals  in  these  facilities. 

(c)  Providing  case  management  services  to  patients  with  chronic 
mental  illness.— Section  1915(g)  authorizes  the  Secretary  to  provide 
case  management  services  without  regard  to  requirements  that 
Medicaid  services  be  available  throughout  a  State  and  that  covered 
services  be  equal  in  amount,  duration,  and  scope  for  certain  Medic- 
aid recipients.  Case  management  services  are  defined  as  services 
which  will  assist  individuals  eligible  under  the  State's  Medicaid 
plan  in  gaining  access  to  needed  medical,  social,  educational,  and 
other  services. 

(d)  Expanding  services  covered  under  waiver. — Section  1915(c)  in- 
cluding among  the  home  and  community-based  services  which  may 
be  covered  under  a  waiver  the  following:  case  management  serv- 
ices, homemaker/home  health  aide  services  and  personal  care  serv- 
ices, adult  day  health  services,  habilitation  services,  respite  care, 
and  such  other  services  as  the  State  may  request  and  the  Secretary 
may  approve. 

House  bill 

(a)  Eligibility  for  persons  with  chronic  mental  illness. — Extends 
eligibility  for  home  and  community-based  services  to  persons  with 
chronic  mental  illness  who  but  for  the  provision  of  such  services 
would  continue  to  need  inpatient  hospital  care  reimbursed  under 
the  State  plan.  Also  clarifies  with  a  technical  amendment  that  plan 
requirements  which  may  be  waived  under  section  1915(c)  include 
comparability  of  covered  services,  i.e.,  that  covered  services  be 
equal  in  amount,  duration,  and  scope  for  certain  Medicaid  recipi- 
ents. 

(b)  Computing  expenditures  for  patients  with  chronic  mental  ill- 
ness.— Allows  States,  in  estimating  average  per  capita  expenditures 
for  waivers  applying  only  to  persons  with  chronic  mental  illness 
who  are  in  hospitals,  SNFs,  or  ICFs,  to  use  only  the  expenditures 
associated  with  this  group  of  persons  and  not  expenditures  associat- 
ed with  other  persons  in  these  facilities. 
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(c)  Providing  case  management  services  for  patients  with  chronic 
mental  illness. — Allows  States  to  limit  the  provision  of  case  man- 
agement services  under  section  1915(g)  to  individuals  with  chronic 
mental  illness. 

(d)  Expanding  services  covered  under  waiver. — Adds  to  the  list  of 
services  which  may  be  offered  under  a  1915(c)  waiver  the  following: 
day  treatment  or  other  partial  hospitalization  services,  psychosocial 
rehabilitation  services,  and  clinic  services  (whether  or  not  fur- 
nished in  a  facility)  for  individuals  with  chronic  mental  illness. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Eligibility  for  persons  with  chronic  mental  illness. — The  con- 
ference agreement  follows  the  House  bill  with  a  modification  pro- 
viding that  eligibility  for  home  and  community-based  services  ex- 
tends to  all  individuals  who,  but  for  the  provision  of  such  services, 
would  require  the  level  of  care  provided  in  a  hospital,  SNF,  or  ICF, 
the  cost  of  which  could  be  reimbursed  under  the  State  Medicaid 
plan.  States  are  allowed  to  target  their  waivers  to  groups  of  indi- 
viduals at  risk  of  hospital  care,  as  defined  by  illness  or  diagnosis 
(e.g.,  AIDS  or  AIDS-related  condition),  or  by  condition  (e.g.,  chronic 
mental  illness,  ventilater  dependency). 

(h)  Computing  expenditures  for  patients  with  chronic  mental  ill- 
ness.— The  conference  agreement  follows  the  House  bill  with  a 
modification  allowing  States  to  make  their  expenditure  estimates 
specific  to  any  group  of  patients  in  hospitals,  SNFs,  or  ICFs,  as  de- 
fined by  illness  or  diagnosis  (e.g.,  AIDS  or  AIDS-related  condition), 
or  condition  (e.g.,  chronic  mental  illness,  ventilater  dependency). 

(c)  Providing  case  management  services  to  patients  with  chronic 
mental  illness. — The  conference  agreement  follows  the  House  bill. 

(d)  Expanding  services  covered  under  waiver. — The  conference 
agreement  follows  the  House  bill. 

Effective  date. — Applies  to  applications  for  waivers  (or  renewals 
thereof)  approved  on  or  after  date  of  enactment. 

11.  WAIVER  AUTHORITY  FOR  THE  CHRONICALLY  MEDICALLY  ILL 
DEMONSTRATION  PROGRAM  (SECTION  9412) 

Present  law 

The  Robert  Wood  Johnson  Foundation  and  the  Department  of 
Housing  and  Urban  Development  (HUD)  will  jointly  fund  a  5-year 
demonstration  "Program  for  the  Chronically  Mentally  111."  Grants 
and  low-interest  loans  will  be  available  to  eight  urban  centers  with 
populations  in  excess  of  250,000  to  assist  in  the  establishment  of  a 
comprehensive  system  of  care  and  rehabilitation  and  the  expansion 
of  housing  options  for  chronically  mentally  ill  persons.  Grantees 
with  approved  housing  plans  will  also  be  eligible  for  Federal  rent 
subsidy  assistance  from  HUD.  HUD  will  pay  the  difference  be- 
tween the  equivalent  of  30  percent  of  the  income  of  low-income  in- 
dividuals and  locally  established  fair  market  rents.  The  Robert 
Wood  Johnson  Foundation  plans  to  announce  the  recipients  of 
grants  on  November  1,  1986. 
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House  bill 

Authorize  the  Secretary  of  HHS  to  waive  certain  Medicaid  re- 
quirements to  allow  States  to  implement  demonstration  programs 
to  improve  the  continuity,  quality,  and  cost-effectiveness  of  mental 
health  services  available  to  chronically  mentally  ill  Medicaid  bene- 
ficiaries. Medicaid  requirements  which  may  be  waived  under  this 
program  include  statewideness,  comparability,  freedom  of  choice, 
review  and  screening  of  care,  and  certain  requirements  pertaining 
to  entities  providing  care  on  a  prepaid  capitation  basis. 

Requires  that  a  waiver  be  granted  only  if: 

(1)  the  demonstration  program  is  receiving  funding  from  the 
Robert  Wood  Johnson  Foundation  and  HUD  under  the  "Pro- 
gram for  the  Chronically  Mentally  111," 

(2)  the  State  provides  assurances  to  the  Secretary  of  HHS 
that  the  estimated  average  per  capita  expenditure  for  medical 
assistance  for  mental  health  provided  in  any  fiscal  year  to  per- 
sons covered  under  the  program  does  not  exceed  100  percent  of 
the  average  per  capita  expenditure  that  the  State  reasonably 
estimates  would  have  been  incurred  in  that  year  for  such  per- 
sons if  the  waiver  had  not  been  granted,  and 

(3)  the  State  assures  that  there  will  be  no  reduction  or  limi- 
tation in  benefits  to  a  Medicaid  beneficiary  under  the  program. 

States  may  cover  the  following  services  under  these  waivers:  case 
management  services  for  mentally  ill  patients,  habilitation  services 
(as  defined  in  section  1985(c)(5)  of  Medicaid),  day  treatment  or 
other  partial  hospitalization  services,  residential  services  (other 
than  room  and  board),  psychosocial  rehabilitation  services,  clinic 
services  (whether  or  not  furnished  in  a  facility),  and  such  other 
services  as  the  State  may  request  and  the  Secretary  may  approve 
for  individuals  covered  under  the  demonstration. 

Requires  that  a  waiver  be  granted  for  an  initial  term  of  3  years 
and  may  be  extended  for  an  additional  2-years.  The  request  for  an 
extension  shall  be  deemed  granted  unless  the  Secretary  denies  the 
request  in  writing  within  90  days  after  submission.  The  authority 
for  the  Secretary  of  HHS  to  approve  a  waiver  would  extend  only 
during  the  5-year  period  beginning  October  1,  1986. 

Prohibits  the  Secretary  from  requiring,  as  a  condition  for  approv- 
ing a  waiver,  that  the  actual  total  expenditures  for  services  provid- 
ed under  the  waiver  (and  the  associated  claim  for  Federal  match- 
ing payments)  cannot  exceed  approved  estimates  for  services.  Nor 
could  the  Secretary  deny  Federal  matching  payments  for  services 
on  the  ground  that  a  State  has  failed  to  limit  actual  total  expendi- 
tures for  services  under  the  waiver  to  approved  estimates  for  these 
expenditures. 

Requires  the  Secretary  to  monitor  the  implementation  of  waivers 
to  assure  that  requirements  are  met  and  to  terminate  any  waiver, 
after  notice  and  opportunity  for  a  hearing,  where  he  or  she  finds 
noncompliance  has  occurred. 

Requires  the  Secretary  to  report  to  Congress,  not  later  than  Jan. 
1,  1993,  on  the  cost,  accessibility,  utilization,  and  quality  of  services 
provided  under  these  waivers. 
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Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion directing  the  Secretary  to  grant  Medicare  and  Medicaid  waiv- 
ers in  connection  with  up  to  10  projects  for  the  provision  of  health 
services  to  the  frail  elderly  on  a  risk  basis.  Section  9220  of  P.L.  99- 
272  required  the  Secretary  to  extend  Medicare  and  Medicaid  waiv- 
ers to  the  On  Lok  Community  Care  Organization  for  Dependent 
Adults  in  San  Francisco,  California.  Under  the  terms  of  these  waiv- 
ers, On  Lok  assumes  full  risk  for  the  provision  of  comprehensive 
health  services  to  the  frail  elderly  who  are  at  risk  of  institutional- 
ization. Capitation  payments  to  On  Lok  will  continue  so  long  as  it 
meets  the  conditions  of  its  waivers.  The  Robert  Wood  Johnson 
Foundation  has  provided  a  grant  to  On  Lok  for  the  purpose  of  iden- 
tifying and  assisting  other  community-based  organizations  develop 
the  ability  to  provide  comprehensive  services  to  frail  elderly  pa- 
tients on  a  risk  basis.  The  Foundation  intends  to  provide  financial 
assistance  to  this  development  process. 

The  conferees  wish  to  learn  whether  the  On  Lok  approach  can  be 
replicated  in  other  areas  of  the  country.  The  conference  agreement 
therefore  requires  the  Secretary  to  provide  Medicare  and  Medicaid 
waivers  to  up  to  10  community-based,  public  or  nonprofit  private 
organizations  to  enable  them  to  provide  health  services  to  frail  el- 
derly beneficiaries  on  a  risk  basis.  The  waivers  must  be  granted  on 
the  same  general  terms  and  conditions  as  the  waivers  granted  to 
On  Lok,  with  appropriate  adjustments  for  the  phasing  in  of  risk 
and  the  circumstances  unique  to  each  project.  The  waivers  may  be 
granted  only  to  public  or  nonprofit  private  organizations  that  are 
community-based  and  that  have  been  awarded  a  grant  by  the 
Robert  Wood  Johnson  Foundation.  The  Secretary  is  not  authorized 
to  waive  freedom-of-choice  protections  for  either  Medicare  or  Med- 
icaid beneficiaries  in  connection  with  these  projects. 

Effective  date.—  Enactment. 

12.  CONTINUATION  OF  '^CASE-MANAGED  MEDICAL  CARE  FOR  NURSING 
HOME  PATIENTS"  DEMONSTRATION  PROJECT  (SECTION  9413) 

Present  law 

Section  222  of  the  Social  Security  Amendments  of  1972,  section 
402(a)  of  the  Social  Security  Amendments  of  1967,  and  section  1115 
of  the  Social  Security  Act  provide  the  Secretary  of  HHS  general 
authority  to  conduct  experiments  and  demonstrations  on  Medicare 
and  Medicaid  alternative  payment  systems  and  benefits  and  to 
waive  compliance  with  various  program  requirements  in  conduct- 
ing these  demonstrations.  Under  this  authority,  the  Secretary  has 
approved  Medicare  and  Medicaid  waivers  for  the  demonstration 
project,  "Case-Managed  Medical  Care  for  Nursing  Home  Patients," 
for  the  period  July,  1983,  through  July,  1986.  These  waivers  were 

;  granted  to  the  Massachusetts  Department  of  Public  Welfare  to 
permit  fee-for-service  reimbursement  for  the  provision  of  medical 

'  services  by  physician-supervised  nurse  practitioners /physician  as- 
sistants for  6,500  residents  of  nursing  homes.  Under  this  demon- 
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stration,  increased  medical  monitoring  is  expected  to  generate  cost 
savings  as  a  result  of  fewer  hospital  admissions  and  hospital  outpa- 
tient visits.  HCFA's  Office  of  Research  and  Demonstration  ex- 
tended this  project  through  June,  1987. 

House  bill 

Requires  the  Secretary  to  approve  applications  for  waivers  for 
continuation  of  the  "Case-Managed  Medical  Care  for  Nursing 
Home  Patients' '  project  for  the  period  July  1,  1987,  through  June 
30,  1989,  and  to  continue  the  approval  on  the  same  terms  and  con- 
ditions as  applied  to  the  project  on  July  1,  1986. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 
Effective  da te.  — Enactment. 

13.  HOLDING  STATE  HARMLESS  IN  FISCAL  YEAR  1987  AGAINST  A  DE- 
CREASE IN  THE  FEDERAL  MEDICAL  ASSISTANCE  PERCENTAGE  (SECTION 
9421) 

Present  law 

Section  9528  of  COBRA,  P.L.  99-272,  provided  that  beginning  in 
fiscal  year  1987,  the  Federal  Medical  Assistance  Percentage 
(FMAP)  is  to  be  calculated  on  an  annual  rather  than  a  biennial 
basis.  The  FMAP,  which  represents  the  Federal  share  of  Medicaid 
expenditures  in  the  State,  is  tied  to  a  formula  inversely  related  to 
the  per  capita  income  of  the  States. 

House  bill 

Provides  that  the  change  to  the  annual  calculation  shall  not 
apply  to  a  State  Medicaid  program  for  calendar  quarters  occurring 
in  FY  87  if  the  State  would  be  adversely  affected  by  the  change. 

Senate  amendment 

Identical  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 
Effective  date. — Effective  as  though  included  in  COBRA  at  the 
time  of  its  enactment. 

14.  INDEPENDENT  QUALITY  REVIEW  OF  HMO  SERVICES  (SECTION  9431) 

Present  law 

Regulations  require  that  entities  which  serve  Medicaid  benefici- 
aries on  a  prepayment  basis  must  have  internal  quality  assurance 
systems  meeting  certain  specifications.  Under  Medicare,  services 
provided  by  risk  contracting  HMOs  and  CMPs  are  subject  to  review 
by  utilization  and  quality  control  peer  review  organizations  (PROs) 
effective  January  1,  1987. 
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House  bill 

Requires  the  States  to  provide  for  an  annual,  independent,  exter- 
nal review  of  Medicaid  services  rendered  under  prepayment  and 
risk  sharing  contracts.  Such  review  is  to  be  performed  by  either  a 
PRO  or  other  private  accreditation  body.  The  results  of  such  re- 
views are  to  be  made  available  to  the  State  and,  upon  request,  to 
the  Secretary,  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services,  and  the  Comptroller  General. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

Effective  date. — Applies  to  payments  under  Title  XIX  for  calen- 
dar quarters  beginning  on  or  after  July  1,  1987,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  the  provision  have 
been  promulgated  by  such  date. 

15.  CLARIFICATION  OF  FLEXIBILITY  IN  STATE  UTILIZATION  REVIEW 
SYSTEMS  (SECTION  9432) 

Present  law 

States  may  at  their  option  implement  second  surgical  opinion 
programs  or  hospital  preadmission  review  programs.  HCFA  has 
proposed  a  rule  which  would  require  every  State  to  have  in  place 
by  January  1,  1987,  a  mandatory  second  surgical  opinion  program, 
or  as  an  alternative,  an  existing  utilization  review  plan  that  pre- 
vents unnecessary  surgery,  is  cost-effective,  and  meets  the  Depart- 
ment's approval. 

House  bill 

(a)  Clarification.— Specifies  that  nothing  in  the  Medicaid  law  is 
to  be  construed  as  authorizing  the  Secretary  to  require  that  States 
operate  second  surgical  opinion  programs  or  inpatient  hospital 
preadmission  review  programs. 

(b)  Report.  —Requires  the  Secretary  to  report  to  Congress  not 
later  than  January  1,  1992,  for  each  State  in  a  representative 
sample  of  States  on:  (1)  the  high  volume  or  high  cost  procedures 
used  by  Medicaid  patients;  (2)  payment  rates  and  aggregate  spend- 
ing rates  for  these  procedures;  (3)  the  extent  of  geographic  varia- 
tion in  the  rate  of  performance  of  such  procedures;  (4)  the  rate  at 
which  the  procedure  is  performed  on  Medicaid  patients  compared 
to  private  patients;  and  (5)  the  number  of  physicians  willing  and 
qualified  to  perform  second  opinions  for  such  procedures.  The 
report  is  to  include:  (1)  a  list  of  procedures  for  which  the  Secretary 
believes  a  mandatory  second  opinion  may  be  appropriate;  and  (2) 
an  identification  of  underutilized  Medicaid  procedures. 

Senate  amendment 
No  provisions. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications.  The  Secretary  would  be  prohibited  from  publish- 
ing interim  or  final  regulations  implementing  the  proposed  rule 
published  at  51  Fed.  Reg.  21933  (June  17,  1986)  until  180  days  after 
submission  of  a  report  to  the  Congress.  The  report  is  due  by  Octo- 
ber 1,  1988,  but  may  be  submitted  earlier;  however,  implementing 
regulations  may  not  be  published  until  180  days  after  the  report 
has  been  received  by  the  Congress.  The  report  must  provide,  for 
each  State  in  a  representative  sample  of  States  with  mandatory 
second  surgical  opinion  programs,  with  hospital  preadmission 
review  programs,  and  with  neither  programs:  (1)  a  list  of  high  cost 
and  high  volume  procedures  provided  under  Medicaid;  (2)  payment 
rates  and  aggregate  payment  amounts  for  such  procedures;  (3)  the 
rates  at  which  such  procedures  are  performed  on  Medicaid  patients 
and,  to  the  extent  such  data  is  available  to  the  Secretary  from 
other  sources,  a  comparison  of  the  utilization  rates  for  such  proce- 
dures among  the  Medicaid  population  and  among  non-Medicaid  pa- 
tients of  comparable  age;  (4)  the  number  of  board-certified  or  board- 
eligible  physicians  in  the  State  who  serve  Medicaid  patients  and 
who  perform  the  procedure  and,  in  those  States  with  mandatory 
second  surgical  opinion  programs,  the  number  of  these  physicians 
who  provide  second  opinions;  and  (5)  in  the  case  of  States  with 
mandatory  second  opinion  programs  or  hospital  preadmission  pro- 
grams, a  description  of  the  extent  to  which  such  programs  impede 
access  to  needed  care  and  the  measures  which  States  have  taken  to 
reduce  these  barriers,  particularly  with  respect  to  Medicaid  pa- 
tients in  rural  areas.  The  report  must  also  include  a  list  of  the  sur- 
gical procedures  for  which  the  Secretary  believes  mandatory 
second  opinion  programs  under  Medicaid  may  be  appropriate,  ac- 
cording to  specified  criteria. 

The  conference  agreement  also  provides  that  the  Secretary 
submit  to  the  Congress,  by  January  1,  1990,  a  study  which  exam- 
ines the  use  of  selected  high  volume  or  high  cost  medical  treat- 
ments and  surgical  procedures  in  order  to  assess  their  appropriate- 
ness, necessity,  and  effectiveness  for  Medicaid  patients.  The  study 
must  analyze  the  extent  of  significant  variation  that  exists  in  the 
rate  of  performance  on  Medicaid  beneficiaries  of  selected  high 
volume  or  high  cost  treatment  procedures  and  services  for  small 
areas  within  States  and  among  States.  The  study  must  also  identify 
underutilized,  medically  necessary  treatments  and  procedures  for 
which  a  failure  to  furnish  could  have  an  adverse  effect  on  health 
status,  and  the  rate  of  use  by  Medicaid  beneficiaries  is  significantly 
less  than  the  rate  for  comparable,  age-adjusted  populations.  To  the 
extent  practicable,  the  study  shall  be  coordinated  with  the  Medi- 
care patient  outcomes  research  program  agreed  to  by  the  conferees, 
particularly  with  regard  to  the  relationship  between  geographic 
variations  and  patient  outcomes. 

Effective  date. — Enactment. 
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16.  CLARIFICATION  OF  FLEXIBILITY  FOR  STATE  MEDICAID  PAYMENT 
SYSTEMS  FOR  INPATIENT  SERVICES  (SECTION  9433) 

Present  law 

States  are  required  to  provide  assurances  to  the  Secretary  that 
their  Medicaid  payments  for  hospital,  SNF,  and  ICF  services  are 
"reasonable  and  adequate"  to  meet  the  costs  which  must  be  in- 
curred by  efficiently  and  economically  operated  facilities  in  order 
to  provide  care  and  services  in  conformity  with  State  and  Federal 
laws,  regulations,  and  quality  and  safety  standards,  and  to  assure 
that  individuals  eligible  for  medical  assistance  have  reasonable 
access  to  inpatient  hospital  services  of  adequate  quality. 

On  February  18,  1986,  HCFA  published  a  proposed  regulation 
which  would  limit  payments  for  inpatient  hospital  services  or  long- 
term  care  facility  services  to  hospitals,  SNFs,  ICFs,  and  ICFs/MR 
to  the  amount  that  can  reasonably  be  estimated  would  have  been 
paid  for  the  services  under  Medicare  reimbursement  principles  in 
effect  at  the  time  the  services  were  furnished. 

House  bill 

Clarifies  that  nothing  in  the  Medicaid  statute  should  be  con- 
strued as  authorizing  the  Secretary  to  limit  the  amount  of  payment 
that  may  be  made  for  inpatient  hospital  services,  SNF,  or  ICF  serv- 
ices, including  any  limitation  based  on  Medicare's  reimbursement 
principles. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion providing  that  nothing  in  Title  XIX  of  the  Social  Security  Act 
shall  be  construed  as  authorizing  the  Secretary  to  limit  the  amount 
of  payment  adjustments  that  may  be  made  under  a  State  Medicaid 
plan  with  respect  to  hospitals  that  serve  a  disproportionate  number 
of  low-income  patients  with  special  needs. 

Effective  date. — As  though  it  were  included  in  P.L.  97-35. 

17.  FINANCIAL  DISCLOSURE  REQUIREMENTS  FOR  HMOS  (SECTION  9434) 

Present  law 

(a)  Disclosure  of  interlocking  relationships. — All  entities  furnish- 
ing services  under  Medicaid  must  disclose  to  the  State  the  identity 
of  each  person  with  a  control  interest  or  with  an  ownership  inter- 
est of  5  percent  or  more.  In  addition,  participating  providers  must 
disclose,  upon  request  by  the  State  or  the  Secretary,  full  and  com- 
plete information  as  to  the  ownership  of  a  subcontractor  with 
whom  the  entity  has  had  business  transactions  in  excess  of  $25,000 
per  year,  and  as  to  any  significant  business  transaction  with  such 
subcontractor. 

Title  XIII  of  the  Public  Health  Service  Act,  under  which  health 
maintenance  organizations  (HMOs)  may  become  federally  qualified, 
provides  that  such  plans  must  report  to  the  Secretary  a  description 
of  transactions  between  the  HMO  and  a  party  in  interest,  and  shall 
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make  such  information  available  to  its  members  upon  reasonable 
request. 

(b)  Approval  of  contractual  expenditures. — Prior  to  1983,  HCFA 
regulations  required  prior  approval,  by  the  HCFA  regional  Medic- 
aid director,  of  contracts  with  HMO's  exceeding  $100,000. 

House  bill 

(a)  Disclosure  of  interlocking  relationships. — Requires  that  each 
entity  that  is  contracting  with  a  State  to  provide  services  to  Medic- 
aid beneficiaries  on  a  capitated  or  risk  basis  and  that  is  not  also  a 
Federally  qualificated  HMO  under  the  Public  Health  Service  Act 
must  report  to  the  State,  and  on  request,  to  the  Secretary,  the  In- 
spector General  of  DHHS,  and  the  Comptroller  General,  a  descrip- 
tion of  transactions  between  the  entity  and  parties  in  interest. 
Transactions  that  must  be  reported  include:  (i)  any  sale,  exchange, 
or  leasing  of  property:  (ii)  any  furnishing  for  consideration  of  goods, 
services  or  facilities  (but  not  salaries  paid  to  employees);  and  (iii) 
any  loans  or  extensions  of  credit.  Each  organization  shall  make  the 
information  reported  available  to  its  enrollees  upon  reasonable  re- 
quest. 

(b)  Approval  of  contractual  expenditures. — Requires  that  the  Sec- 
retary subject  to  prior  review  and  approval  all  contracts  in  excess 
of  $100,000  between  States  and  entities  providing  services  to  Medic- 
aid beneficiaries  on  a  capitated  or  risk  basis. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion providing  for  the  imposition  of  civil  money  penalties  on  enti- 
ties providing  services  to  Medicaid  patients  on  a  risk  basis  in  the 
following  circumstances.  I  a  risk-contracting  entity  has  failed  sub- 
stantially to  provide  medically  necessary  items  and  services  that 
are  required  (under  the  State  Plan  or  contract)  to  be  provided  to 
Medicaid-eligible  individuals,  and  if  that  failure  has  adversely  af- 
fected (or  has  a  substantial  likelihood  of  adversely  affecting)  these 
individuals,  then  the  entity  is  subject  to  civil  money  penalties  of  up 
to  $10,000  for  each  failure.  This  provision  applies  to  health  mainte- 
nance organizations,  health  insuring  organizations,  or  other  pre- 
paid health  plans  contracting  with  the  States  on  a  risk  basis  under 
section  1903(m)  of  the  Social  Security  Act. 

The  provision  is  intended  to  remedy  and  deter  serious  failures  to 
abide  by  acceptable  standards  of  medical  practice,  rather  than  iso- 
lated cases  of  inadvertent  omissions.  The  conferees  intend  that  the 
Secretary,  in  determining  whether  and  in  what  amount  to  apply 
civil  money  penalties,  take  into  consideration  whether  there  was  a 
deliberate  omission  or  a  pattern  of  failing  to  provide  necessary 
items  and  services,  the  seriousness  of  the  effect  on  or  risk  to  pa- 
tients, and  the  reasons  or  circumstances  involved.  The  conferees 
further  expect  that  the  practice  standards  used  to  determine  that 
items  or  services  were  medically  necessary  would  be  based  on  gen- 
erally accepted  HMO  practice  standards. 
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Effective  date.— The  disclosure  requirement  is  effective  6  months 
after  enactment.  The  prior  approval  of  contractual  expenditures  re- 
quirement is  effective  on  enactment  and  applies  to  contracts  en- 
tered into,  renewed,  or  extended  after  the  end  of  th  30-day  period 
beginning  on  enactment.  The  civil  penalty  provision  is  effective  on 
enactment. 

18.  DELEGATION  TO  INSPECTOR  GENERAL  OF  AUTHORITY  OVER  STATE 
MEDICAID  FRAUD  CONTROL  UNITS 

Present  law 

Federal  administrative  responsibility  for  State  Medicaid  Fraud 
Control  Units  was  transferred  to  the  Offie  of  the  Inspector  General 
in  1979. 

House  bill 

Directs  the  Secretary  to  delegate  the  authority  over  State  Medic- 
aid Fraud  Control  Units  to  the  Office  of  the  Inspector  General. 

Senate  amendment 

No  provision. 
Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill. 

19.  COBRA  TECHNICAL  CORRECTIONS  AND  CLARIFICATIONS  RELATING  TO 
THE  MEDICAID  PROGRAM  (SECTION  9435) 

Present  law 

The  Consolidated  Ombibus  Budget  Reconciliation  Act  of  1985 
(P.L,  99-272)  was  signed  into  law  April  7,  1986.  COBRA  contains  a 
number  of  technical  errors  relating  to  the  Medicaid  program. 

House  bill 

(a)  Trusts.—  Clarifies  that  section  9506  of  COBRA,  regarding  the 
treatment  of  income  from  certain  trusts,  does  not  apply  to  such 
trusts  if  they  were  established  before  April  7,  1986,  solely  for  the 
benefit  of  residents  in  an  intermediate  care  facility  for  the  mental- 
ly retarded  (ICF/MR). 

(b)  Health  insuring  organizations. — Clarifies  that  section 
9517(c)(2)  of  COBRA,  regarding  the  applicability  of  certain  contract- 
ing requirements  to  prepaid  plans,  shall  not  apply  to  the  Hartford 
Health  Network,  Inc. 

(c)  Other  technical  corrections  and  clarifications. — Makes  techni- 
cal corrections  and  clarifications  to  COBRA  relating  to  Medicaid 
errors. 

Senate  amendment 

No  provision. 

Conference  agreement 

(a)  Trusts. — The  conference  agreement  follows  the  House  bill. 
The  conferees  emphasize  that  the  rules  set  forth  in  section  9506  of 
COBRA  relating  to  the  treatment  of  certain  trust  distributions  for 
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purposes  of  Medicaid  eligibility  apply  only  to  distributions  from 
grantor  trusts,  not  distributions  or  principal  from  non-grantor 
trusts,  such  as  those  established  by  parents  for  children. 

(b)  Health  insurance  organizations. — The  conference  agreement 
does  not  include  the  House  bill  provisions  which  are  included  in 
section  1895(c)(4)  of  H.R.  3838,  the  Tax  Reform  Act  of  1986.  The 
conference  agreement  clarifies  that,  for  purposes  of  meeting  the  re- 
quirement in  section  1903(m)(2)(A)(i)  of  the  Social  Security  Act,  a 
health  insuring  organization  (HIO)  need  not  be  organized  under  the 
health  maintenance  organization  laws  of  a  State;  instead,  the 
health  insuring  organization  is  only  required  to  be  organized  under 
the  laws  of  the  State  in  which  it  is  doing  business,  including  a 
State's  corporation  law.  Thus,  an  HIO  which  is  organized  under  the 
corporation  law  in  the  State  in  which  it  operates,  which  makes 
services  accessible  as  required  by  section  1903(m)(l)(A)(i),  and  which 
has  made  adequate  provision  against  the  risk  of  insolvency  as 
required  by  section  1903(m)(l)(A)(ii),  has  met  the  requirement  of 
section  1903(m)(2)(A)(i).  The  HIO  need  not  be  organized  under  the 
HMO  laws  of  the  State  in  which  it  operates. 

(c)  Other  technical  corrections  and  clarifications.— The  conference 
agreement  does  not  include  the  provisions  in  the  House  bill  that 
are  included  in  section  1895(c)  of  H.R.  3838,  the  Tax  Reform  Act  of 
1986.  The  conference  agreement  clarifies  the  rules  for  payment 
with  respect  to  an  individual  who  is  eligible  for  both  Medicare  and 
Medicaid,  who  resides  in  a  skilled  nursing  facility  (SNF)  or  inter- 
mediate care  facility  (ICF),  who  is  having  Medicaid  payments  made 
on  his/her  behalf  for  such  institutional  services,  who  has  elected 
Medicare  hospice  coverage,  and  who  is  in  a  State  that  has  not 
elected  to  cover  hospice  services  under  its  Medicaid  program,  as  al- 
lowed by  section  9505  of  COBRA,  P.L.  99-272.  In  such  circum- 
stances, and  where  the  hospice  program  and  the  SNF  or  ICF  have 
entered  into  a  written  agreement  under  which  the  hospice  takes 
full  responsibility  for  the  professional  management  of  the  individ- 
ual's hospice  care  and  the  facility  agrees  to  provide  room  and 
board,  the  State  is  directed  to  pay  the  hospice  program  an  amount 
equal  to  the  amounts  allocated  under  the  State  Medicaid  plan  for 
room  and  board  in  the  SNF  or  ICF,  plus  applicable  coinsurance 
amounts.  For  this  purpose,  and  for  purposes  of  the  basic  hospice 
payment  provision  at  section  1902(a)(13)(D),  the  term  "room  and 
board"  includes  the  performance  of  personal  care  services  that  a 
family  caregiver  would  provide  if  the  individual  were  at  home,  in- 
cluding assistance  in  the  activities  of  daily  living  (washing  and 
groooming,  toileting,  dressing,  meal  service),  socializing  (compan- 
ionship, hobbies),  administration  of  medication,  maintaining  the 
cleanliness  of  the  resident's  bed  and  room,  and  supervising  and  as- 
sisting in  the  use  of  durable  medical  equipment  and  prescribed 
therapies  (such  as  range  of  motion  exercises,  speech  and  language 
exercises). 

Effective  date. — Applies  as  if  included  in  the  enactment  of 
COBRA. 
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20.  PAYMENT  FOR  CERTAIN  LONG-TERM  CARE  PATIENTS  IN  HOSPITALS 

(SECTION  9436) 

Present  law 

A  State  may  reimburse  hospitals  for  inpatient  services  rendered 
to  Medicaid-eligible  patients  who  no  longer  need  acute  hospital 
care,  who  do  need  a  skilled  nursing  facility  (SNF)  or  intermediate 
care  facility  (ICF)  level  of  care,  but  for  whom  such  services  are  un- 
available due  to  the  shortage  of  nursing  home  beds  in  the  commu- 
nity. The  rate  of  payment  is  the  estimated  State-wide  average  rate 
per  patient  day  for  SNF  services  rather  than  the  hospital's  inpa- 
tient acute  care  rate,  with  one  exception.  The  State  may  choose  to 
pay  the  higher  inpatient  hospital  rate  for  such  inappropriately- 
placed  patients  if  there  are  no  excess  beds  in  the  hospital  and  no 
excess  beds  in  the  region  where  the  hospital  is  located.  Under 
HCFA  regulations,  a  hospital  or  region  has  excess  beds  if  its  occu- 
pancy rate  is  under  80  percent. 

!  House  bill 

Allows  the  State  of  New  York  under  its  Medicaid  plan  to  pay  for 
services  rendered  to  hospital  patients  who  are  awaiting  long-term 
care  placement  at  the  higher  acute  care  rate  if  either  the  facility  or 
the  region  has  an  occupancy  rate  of  80  percent  or  more,  but  only  if 
the  Secretary  of  HHS  determines  that  the  State  has  decertified  a 
sufficient  number  of  hospital  beds  to  offset  the  additional  costs  re- 
sulting from  the  higher  payment  rate. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

Effective  date. — Applies  to  payments  for  services  furnished 
during  the  3-year  period  beginning  Jan.  1,  1986,  after  the  date  the 
Secretary  makes  the  determination  described  above. 

21.  RESPIRATORY  CARE  SERVICES  FOR  VENTILATOR-DEPENDENT 
INDIVIDUALS  (SECTION  9408) 

Present  law 

The  Medicaid  statute  makes  no  direct  provision  for  home  respira- 
tory services.  A  State  could,  at  its  option,  pay  for  home  respiratory 
services  in  any  of  three  ways:  (1)  as  home  health  care  services  if 
the  State  considers  home  respiratory  services  as  a  medically  neces- 
sary component  of  home  health  care  services;  (2)  as  services  provid- 

j  ed  to  disabled  children  under  18,  but  only  if  the  services  cost  no 
more  than  institutional  care  and  only  if  all  disabled  children  meet- 

'   ing  certain  criteria  are  covered  under  this  optional  service;  and  (3) 

j  as  home  and  community-based  services  under  a  section  1915(c) 

J  waiver. 

House  bill 
No  provision. 
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Senate  amendment 

Requires  States  to  cover  respiratory  services  in  the  home  for  in- 
dividuals who  (1)  are  medically  dependent  on  a  ventilator  for  life 
support  at  least  6  hours  per  day;  (2)  have  been  so  dependent  for  at 
least  30  consecutive  days  or  the  maximum  number  of  days  author- 
ized under  the  State  plan,  whichever  is  less,  as  inpatients;  (3)  but 
for  home  respiratory  care,  would  require  respiratory  care  on  an  in- 
patient basis  for  which  Medicaid  would  pay;  (4)  have  adequate 
social  support  services  to  be  cared  for  at  home;  and  (5)  wish  to  be 
cared  for  at  home. 

Defines  respiratory  care  services  as  services  provided  on  a  part- 
time  basis  in  the  home  of  the  individual  by  a  respiratory  therapist 
or  other  person  skilled  in  respiratory  therapy  (determined  by  the 
State),  payment  for  which  is  not  otherwise  included  within  other 
items  and  services  covered  for  such  persons  under  the  State's  Med- 
icaid plan.  States  would  not  be  required  to  offer  respiratory  serv- 
ices covered  for  such  persons  under  the  State's  Medicaid  plan. 
States  would  not  be  required  to  offer  respiratory  services  of  the 
same  amount,  duration,  and  scope  to  any  person  except  those  who 
meet  the  above  requirements. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
modification  making  the  coverage  of  respiratory  care  services  at 
home  to  ventilator-dependent  individuals  optional  with  each  State. 

Effective  date. — Applies  to  services  furnished  on  or  after  enact- 
ment. 

22.  NEW  JERSEY  RESPITE  CARE  PILOT  PROGRAM  (SECTION  9414) 

Present  law 

Medicaid  does  not  currently  cover  respite  care  services  except 
where  provided  under  a  home  and  community-based  services 
waiver  approved  by  the  Secretary  under  section  1915(c). 

House  bill 

No  provision. 

Senate  amendment 

Requires  the  Secretary  to  enter  into  an  agreement  with  the  State 
of  New  Jersey  to  conduct  a  pilot  project  which  would  provide  res- 
pite care  services  to  Medicaid-eligible  elderly  and  disabled  persons 
and  other  elderly  and  disabled  persons  for  whom  respite  services 
are  not  otherwise  reasonably  and  actually  available  or  provided, 
and  who  would  be  reasonably  anticipated  to  require  institutional 
care  without  the  availability  of  these  services. 

Defines  respite  care  services  as  short-term  and  intermittent  com- 
panion or  sitter  services,  homemaker  and  personal  care  services, 
adult  day  care,  inpatient  care,  and  emergency  respite  as  well  as 
peer  support  and  training  for  family  caregivers. 

Requires  that  respite  services  be  available  to  persons  without 
regard  to  income  (with  cost-sharing  on  a  sliding-scale  basis  related 
to  income),  but  that  priority  be  given  to  persons  who  would  be  eligi- 
ble for  Medicaid  benefits  upon  institutionalization. 
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Requires  the  Secretary  to  pay  New  Jersey,  in  addition  to  pay- 
ments the  State  is  otherwise  entitled  to,  an  amount  equal  to  50  per- 
cent of  the  reasonable  costs  incurred  for  the  project.  The  Federal 
payment  for  the  project  could  not  exceed  $1  million  for  FY  87,  and 
$2  million  for  each  of  the  fiscal  years  1988  through  1990.  The 
project  would  have  a  maximum  duration  of  4  years,  plus  an  addi- 
tional period  of  up  to  6  months  for  final  evaluation  and  reporting. 

Requires  the  Secretary  to  submit  annual  reports  and  a  final 
report.  Also  requires  the  Secretary  to  waive  requirements,  includ- 
ing formal  solicitation  and  approval  requirements,  as  will  further 
the  expeditious  and  effective  implementation  of  the  project. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications.  Federal  Medicaid  matching  funds 
available  under  the  waiver  are  limited  to  payment  for  respite  care 
services  to  individuals  eligible  for  Medicaid  under  Title  XIX  of  the 
Social  Security  Act,  whether  or  not  the  State  otherwise  covered 
such  individuals  under  its  State  Plan.  The  State  of  New  Jersey  is 
required  to  arrange  for  an  evaluation  of  the  project  to  be  conducted 
by  an  entity  independent  of  State  government;  the  results  of  this 
evaluation  are  to  be  transmitted  by  the  State  to  the  Secretary 
within  6  months  of  the  termination  of  the  project.  The  Secretary  is 
directed,  upon  request  by  the  State,  to  waive  requirements  in  cur- 
rent Medicaid  law  relating  to  statewideness,  reimbursement,  and 
comparability;  waivers  of  patient  freedom  of  choice  of  provider  are 
not  authorized. 

23.  WAIVER  OF  CERTAIN  MEDICAID  REQUIREMENTS  (SECTION  9422) 

Present  law 

Medicaid  law  authorizes  coverage,  for  up  to  three  months  prior 
to  application,  for  an  individual  if  such  individual:  (1)  received  serv- 
ices during  that  time  period  of  a  type  that  would  be  covered  under 
the  plan;  and  (2)  would  have  been  eligible  for  Medicaid  at  the  time 
the  services  were  received  if  he  or  she  had  applied  for  Medicaid. 
South  Carolina  expanded  its  Medicaid  program  in  October,  1984,  to 
cover  pregnant  women  with  high  medical  bills.  From  October,  1984, 
to  July,  1985,  the  Medical  University  of  South  Carolina  had  served 
1,300  patients  under  the  expanded  program,  but  no  Medicaid  appli- 
cations had  been  submitted  for  the  women  it  served  and  no  Medic- 
aid payment  to  the  University  had  been  made. 

Conference  agreement 

The  conference  agreement  would  extend  the  normal  3-month  ret- 
roactive coverage  period  for  the  Medical  University  of  South  Caro- 
lina. Medicaid  would  be  allowed  to  pay  for  claims  for  services  pro- 
vided during  the  period  October  1,  1984,  to  July  1,  1985,  to  persons 
j  who  are  determined  no  later  than  6  months  after  the  date  of  enact- 
ment to  have  been  eligible  when  the  services  were  rendered. 

Effective  date. — Enactment. 
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Maternal  and  Child  Health  Provisions 

1.  authorization  of  additional  maternal  and  child  health 
services  block  grant  funds  (section  9441) 

Present  law 

(a)  Funding  level— The  Deficit  Reduction  Act  of  1984,  P.L.  98- 
369,  estalished  a  permanent  authorization  level  of  $478  million  for 
the  Maternal  and  Child  Health  (MCH)  Services  Block  Grant. 
Under  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of 
1985,  P.L.  99-177,  MCH  Block  Grant  funds  are  fully  sequesterable, 
subject  to  the  uniform  reduction  percentages  for  nondefense  pro- 
grams. 

(b)  Set-aside  for  special  projects. — Of  the  amounts  appropriated 
for  the  MCH  Block  Grant,  the  Secretary  is  directed  to  use  not  less 
than  10  percent  and  not  more  than  15  percent  for  special  projects 
of  regional  and  national  significance,  including  maternal  and  child 
health  improvement  projects,  and  for  research,  training,  hemophil- 
ia, and  genetics  grants. 

House  bill 

(a)  Additional  funds. — Authorizes  appropriations  for  the  MCH 
Block  Grant  in  the  amount  of  $553  million  for  FY  1987,  $557  mil- 
lion for  FY  1988,  and  $561  million  for  fiscal  years  thereafter. 

(b)  Set-aside  for  newborn  genetic  disorders. — Requires  the  Secre- 
tary to  retain  $7  million  in  FY  1987,  $7.5  million  in  FY  1988,  and 
$8  million  in  FY  1989  for  projects  for  the  screening  of  newborns  for 
sickle-cell  anemia  and  other  genetic  disorders.  This  set-aside  is  in 
addition  to  the  existing  set-aside  for  special  projects  of  regional  and 
national  significance.  The  set-aside  will  sunset  after  FY  1989  and 
the  funds  will  become  available  for  allocation  to  the  States. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion to  clarify  the  funding  and  administrative  mechanisms  for 
sickle-cell /newborn  genetic  screening  programs  and  to  establish 
demonstration  programs  and  projects  to  help  meet  the  primary  and 
specialized  health  care  needs  of  children. 

The  conference  agreement  provides  that  of  the  new  amounts  au- 
thorized and  appropriated  for  the  MCH  Block  Grant,  a  designated 
percentage  (7%  in  FY  1987;  8%  in  FY  1988;  and  9%  in  FY  1989)  is 
to  be  allocated  to  the  Secretary  for  projects  for  the  screening  of 
newborns  for  sickle-cell  anemia  and  other  genetic  disorders.  Project 
grants  are  to  be  selected  and  administered  under  the  same  proce- 
dures and  practices  that  are  currently  in  effect  with  regard  to  the 
special  projects  of  regional  and  national  significance  that  are 
funded  directly  by  the  Secretary.  The  specific  allocation  of  funds 
for  genetic  screening  projects  is  to  end  in  FY  1989,  at  which  time 
the  funds  designated  for  this  purpose  are  to  be  included  within  the 
total  amount  of  funding  available  to  the  States  for  MCH  services 
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and  to  the  Secretary  for  special  projects  of  regional  and  national 
significance. 

Of  the  remaining  new  amounts  authorized  and  appropriated 
under  the  Block  Grant,  the  conference  agreement  provides  that 
two-thirds  of  the  total  is  to  be  allocated  in  accordance  with  current 
law.  The  remaining  one-third  of  newly  authorized  and  appropriated 
funds  is  also  to  be  allocated  to  the  States  and  to  the  Secretary  in 
accordance  with  current  law,  but  must  be  used  by  the  States  and 
the  Secretary  for  primary  and  specialized  health  care  services  and 
projects  for  children.  Thus,  dedicated  funds  from  the  one-third  al- 
lotment are  to  be  used  by  the  States  to  develop  demonstration  pro- 
grams and  projects  that  provide  (1)  primary  health  care  services  to 
children,  and  (2)  community-based  service  networks  and  case  man- 
agement services  for  children  with  special  health  care  needs.  Simi- 
larly, dedicated  funds  from  the  one-third  allotment  are  to  be  used 
by  the  Secretary  for  special  projects  of  regional  and  national  sig- 
nificance, training,  and  research  that  promote  access  to  (1)  primary 
health  care  services  by  children,  and  (2)  community-based  service 
networks  and  case  management  services  for  children  with  special 


The  following  example  illustrates  the  Conferees'  intended  use  of 
the  additional  funds  authorized.  Under  the  conference  agreement, 
the  authorization  of  appropriations  for  FY  1987  is  $553  million. 
That  represents  an  increase  of  $75  million  over  both  the  current 
authorization  and  the  current  appropriations  level  of  $478  million. 
If  FY  1987  appropriations  for  the  Block  Grant  are  increased  by  $75 
million  over  the  current  level,  7%  of  that  figure,  or  $5.25  million,  is 
to  be  allocated  to  the  Secretary  for  sickle-cell  anemia/genetic 
screening  programs.  Of  the  remaining  $69.75  million  of  new  appro- 
priations for  FY  1987,  two-thirds,  or  $46.50  million,  is  to  be  allocat- 
ed under  the  requirements  of  current  law  which  specify  how  much 
is  to  be  allocated  to  the  States  (85% -90%)  and  how  much  is  to  be 
allocated  to  the  Secretary  (10%-15%).  The  other  one-third,  or 
$23.25  million  also  is  to  be  allocated  in  accordance  with  the  re- 
quirements of  the  current  law,  that  is,  85%  to  90%  to  the  States, 
and  10%  to  15%  to  the  Secretary.  However,  these  funds  must  be 
used  by  the  States  and  by  the  Secretary  for  primary  and  special- 
ized health  care  service  programs  and  projects  for  children.  The 
Conferees  emphasize  that  these  funding  allocation  rules  apply  only 
I  to  the  extent  that  appropriations  for  the  Block  Grant  exceed  the 
current  appropriations  level  of  $478  million.  As  explained  above, 
'however,  the  special  allocation  for  sickle-cell  anemia/genetic 
screening  programs  will  no  longer  be  in  effect  after  FY  1989. 

It  should  be  noted  that  in  dedicating  funds  for  primary  and  spe- 
cialized health  services  and  projects,  the  Conferees  intend  that  the 
States  and  the  Secretary  support  programs  that  provide  individual, 
personal  health  care  services  to  children  and  children  with  special 
health  care  needs.  The  Conferees  have,  therefore,  included  within 
the  conference  agreement  statutory  definitions  of  the  specific  types 
of  services  that  are  to  be  made  available  through  the  one-third  al- 
lotment of  dedicated  funds. 

The  Conferees  have  made  no  other  changes  or  modifications  in 
the  requirements  of  the  MCH  Block  Grant  program  with  regard  to 
the  dedicated  funds  for  primary  and  specialized  health  service  dem- 
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onstration  programs  and  projects.  Such  programs  and  projects 
must,  therefore,  comply  with  each  of  the  requirements  of  the  MCH 
Block  Grant  statute,  including  those  related  to  planning,  non-dis- 
crimination, audits,  and  reports.  With  regard  to  mandated  reports, 
however,  States  must  include  statistical  data  and  other  relevant  in- 
formation concerning  these  demonstrations  on  (a)  the  number  and 
ages  of  the  children  served  under  the  demonstrations;  (b)  the  per- 
centage of  children  assessed  who  are  found  to  have  at  least  one 
health  condition  or  problem  that  requires  a  referral  for  additional 
care;  (c)  the  most  common  types  of  health  conditions  or  problems 
disclosed;  (d)  the  number  and  location  of  demonstration  service 
sites  as  well  as  a  description  of  demonstration  service  providers; 
and  (e)  the  availability  of  timely  follow-up  referral  care  for  health 
conditions  or  problems  that  require  additional  services. 

2.  MATERNAL  AND  CHILD  HEALTH  AND  ADOPTION  CLEARINGHOUSE 
(SECTIONS  9442,  9443) 

Present  law 

The  Secretary  may  provide  technical  assistance  to  the  States  to 
assist  them  to  develop  foster  care  and  adoption  assistance  pro- 
grams. The  Secretary  is  required  periodically  to  (1)  evaluate  the 
foster  care,  adoption  assistance,  and  child  welfare  services  pro- 
grams; and  (2)  collect  and  publish  data  pertaining  to  the  incidence 
and  characteristics  of  foster  care  and  adoptions  in  the  United 
States. 

Each  State  is  required  to  submit  statistical  reports  as  the  Secre- 
tary may  require  with  respect  to  children  for  whom  payments  are 
made  under  the  foster  care  and  adoption  assistance  programs,  in- 
cluding information  on  legal  status,  demographic  characteristics, 
location,  and  length  of  any  stay  in  foster  care. 

House  bill 

Requires  the  Secretary  to  establish,  either  directly  or  by  grant  or 
contract,  a  National  Adoption  Information  Clearinghouse.  The 
Clearinghouse  is  required  to  (1)  collect,  compile,  and  maintain  data 
and  information  obtained  from  studies,  research,  and  reports  by 
public  and  private  agencies,  institutions,  or  individuals  concerning 
all  aspects  of  infant  adoption  and  adoption  of  children  with  special 
needs;  (2)  compile,  maintain,  and  periodically  revise  directories  of 
information  concerning  crisis  pregnancy  centers,  shelters  and  resi- 
dences for  pregnant  women,  training  programs  on  adoption,  inter- 
county  adoption,  statistics  on  adoption,  and  any  other  information 
relating  to  adoption  (for  pregnant  womens,  infertile  couples,  adop- 
tive parents,  unmarried  individuals  who  want  to  adopt  children,  in- 
dividuals who  have  been  adopted,  birth  parents  who  have  placed  a 
child  for  adoption,  adoption  agencies,  social  workers,  counselors,  or 
other  individuals  who  work  in  the  adoption  field);  and  (3)  dissemi- 
nate the  most  current  and  complete  information  regarding  adop- 
tion, including  directories  compiled,  maintained,  and  revised  pursu- 
ant to  (2)  above. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion to  clarify  the  functions  of  the  National  Adoption  Information 
Clearinghouse  and  to  require  the  Secretary  of  HHS  to  develop  a 
system  for  the  uniform  collection  of  data  on  adoption  and  foster 
care  services  in  the  United  States. 

Under  the  conference  agreement,  the  National  Adoption  Infor- 
mation Clearinghouse  is  designed  to  serve  two  purposes:  (1)  to  fa- 
cilitate the  identification  and  dissemination  of  available  research, 
studies,  and  reports  on  infant  adoption  and  adoption  of  children 
with  special  needs;  and  (2)  to  provide  for  the  development  and  dis- 
semination of  directories  of  information  regarding  various  aspects 
of  adoption  as  specified  in  the  conference  agreement.  Thus,  the 
function  of  the  Clearinghouse  is  simply  to  provide  easy  access  to 
information  that  has  already  been  developed,  collected,  and  pre- 
pared on  adoption  services  and  programs.  The  Clearinghouse  is  not 
authorized  to  conduct  research  or  gather  statistical  data  on  issues 
concerning  adoption  and  foster  care;  rather  it  is  only  authorized  to 
disseminate  such  research  and  data  as  it  becomes  available  to  all 
those  who  voluntarily  seek  this  information. 

The  conference  agreement  also  requires  the  Secretary  of  HHS  to 
create  an  advisory  committee  to  identify  the  national  needs  ibr 
data  relating  to  adoption  and  foster  care  and  to  evaluate  alterna- 
tive ways  of  collecting  such  data  on  a  comprehensive  basis.  By  July 
1988,  the  Secretary  is  required  to  report  to  Congress  on  a  proposed 
data  collection  system.  Final  regulations  providing  for  the  imple- 
mentation of  such  a  system  are  to  be  promulgated  by  January  1, 
1989  with  full  implementation  to  take  place  no  later  than  October 
1,  1991.  Information  gathered  through  the  data  collection  system  is 
to  be  disseminated  as  it  becomes  available  through  the  National 
Adoption  Information  Clearinghouse  (described  above). 

Effective  date. — Enactment. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  9,  1986. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  estimate  of  the  budget  impact  of  the  reconcilia- 
tion provisions  within  the  jurisdiction  of  subconference  21. 

If  you  wish  further  details  on  these  estimates,  we  will  be  pleased 
the  provide  them. 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 
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ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS— SUBCONFERENCE  21:  MEDICAID  AND 

MATERNAL  AND  CHILD  HEALTH 

[By  fiscal  year,  in  millions  of  dollars] 

Change  Change  from  adjusted 
from         reconciliation  baseline 

Section  provision  Gradison   


base 
1987 


1987      1988  1989 


DIRECT  SPENDING— MEDICAID 

9401—  Optional  Coverage  of  Poor  Pregnant  Women  and  Children: 

Budget  authority   25      25      85  110 

Outlay  ,   25      25      85  110 

9402—  Optional  Coverage  of  Elderly  and  Disabled  Poor: 

Budget  authority   30      30     100  140 

Outlay   30      30     100  140 

9403—  Optional  Coverage  of  Poor  Medicare  Beneficiaries  for  Cost  Sharing  Expenses: 

Budget  authority   15      15      70  100 

Outlay  ,   15      15      70  100 

9404—  Medicaid  Eligibility  for  Qualified  Severely  Impaired: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9405—  Clarification  of  Eligibility  for  Homeless: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9406—  Payment  for  Aliens  Under  Medicaid: 

Budget  authority   45      45     135  165 

Outlay   45      45     135  165 

9407—  Optional  Presumptive  Eligibility  Period  for  Pregnant  Women: 

Budget  authority   2       2       2  2 

Outlay   2       2       2  2 

9408—  Optional  Respiratory  Care  for  Ventilator  Dependents: 

Budget  authority   (J)     i1)     H  i1) 

Outlay   •  (*)     (M     H  (x) 

9411—  Permitting  States  to  Offer  Home  and  Community  Based  Services  to  Certain  Persons: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9412—  Waiver  Authority  for  Mentally  ill  and  Frail  Elderly: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9413—  Continuation  of  Case  Managed  Nursing  Home  Demonstration: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9414—  N.J.  Respite  Care  Project: 

Budget  authority   112  2 

Outlay   112  2 

9415—  Inapplicability  of  Paperwork  Reduction  Act: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9421—  Hold  States  Harmless  Against  a  Decrease  in  Match  Rate: 

Budget  authority   50      50       0  0 

Outlay   50      50       0  0 

9422—  Waiver  of  Certain  Requirements: 

Budget  authority   2       2       0  0 

Outlay   2       2       0  0 

9431—  Independent  Quality  Review  of  HMO  Services: 

Budget  authority   (»)     (*)     (r)  (*) 

Outlay   (*)     (M     H  (*) 

9432—  Moratorium  on  Promulgation  of  Certain  Regulations: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9433—  Flexibility  in  State  Medicaid  Payment  Systems: 

Budget  authority   0       0       0  0 

Outlay   0       0       0  0 

9434—  Financial  Disclosure  Requirements  for  HMOs: 

Budget  authority   0       0       0  0 
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ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  PROVISIONS — SUBCONFERENCE  21:  MEDICAID  AND 
MATERNAL  AND  CHILD  HEALTH— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

Change  Change  from  adjusted 
from         reconciliation  baseline 

Section  provision  Gradison   


1987 


1987      1988  1989 


Outlay  

9435— COBRA  Technical  Corrections  and  Clarifications.- 

Budget  authority  

Outlay  

4936— Payment  of  Certain  Long  Term  Patients  in  Hospitals: 

Budget  authority  

Outlay  


Total— Medicaid: 
Budget  authority. 
Outlay  


AUTHORIZATIONS— MATERNAL  AND  CHILD  HEALTH 

9441—  Authorization  for  MCH  Services  Block  Grant  Funds: 

Budget  authority  

Outlay  

9442—  MCH  Adoption  Clearinghouse: 

Budget  authority  

Outlay  

9443—  Collection  of  Data  Relating  to  Adoption  and  Foster  Care: 

Budget  authority  

Outlay  


Total— MCH: 
Budget  authority. 
Outlay  


Total— Subconference  21: 

Budget  authority  

Outlay  


o 

u 

n 
u 

0 

0 

0 

0 

o 

o 

o 

o 

0 

0 

0 

0 

0 

0 

0 

0 

170 

170 

394 

519 

170 

394 

519 

/J 

7Q 

/y 

00 

42 

42 

68 

78 

(i) 

(*) 

(l) 

-  (') 

(M 

(*) 

(!) 

-  I1) 

(*) 

0 

0 

•••  (') 

(») 

0 

0 

75 

75 

79 

33 

42 

42 

68 

78 

245 

245 

473 

602 

212 

212 

462 

597 

From  the  Committee  on  the  Budget,  for  consideration  of 
the  entire  House  biii  and  Senate  amendment,  except  for 
revenue  measures  on  which  conferees  from  the  Committee 
on  Ways  and  Means  have  been  appointed: 

William  H.  Gray  III, 
Mike  Lowry, 
Butler  Derrick, 
Ed  Jenkins, 
Chet  Atkins 
(for  purposes  of  short  title/ 
table  of  contents,  title  VII, 
and  section  6004  only), 
Delbert  L.  Latta, 
Lynn  Martin, 

From  the  Committee  on  the  Budget,  solely  for  consider- 
ation of  those  portions  of  the  House  bill  and  Senate 
amendment,  continuing  revenue  measures  on  which  con- 
ferees from  the  Committee  on  Ways  and  Means  have  been 
appointed: 

Ed  Jenkins, 
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From  the  Committee  on  Agriculture,  solely  for  consider- 
ation of  title  II  of  the  House  bill  and  title  I  and  section  501 
of  the  Senate  amendment: 

E.  de  la  Garza, 
Ed  Jones, 
Charlie  Stenholm 
(except  for  consideration  of 
section  501  of  the  Senate 
amendment), 
Berkley  Bedell 

(solely  for  consideration  of 
section  501  of  the  Senate 
amendment), 
Sid  Morrison, 
Steve  Gunderson, 
From  the  Committee  on  Appropriations,  solely  for  consid- 
eration of  sections  11001  and  11002  of  the  House  bill  and 
sections  665  and  1106  of  the  Senate  amendment: 

Jamie  L.  Whitten, 
Vic  Fazio, 
Silvio  O.  Conte, 
From  the  Committee  on  Banking,  Finance  and  Urban  Af- 
fairs, solely  for  the  consideration  of  title  III  of  the  House 
bill,  and  title  II  of  the  Senate  amendment: 

Fernand  J.  St  Germain, 
Frank  Annunzio, 
Mary  Rose  Oakar, 
Chalmers  P.  Wylie, 
Stewart  B.  McKinney, 
Jim  Leach, 

From  the  Committee  on  Education  and  Labor,  solely  for 
consideration  of  section  11005  of  the  House  bill  and  title 
VIII  and  sections  1210-1212  of  the  Senate  amendment: 

Augustus  F.  Hawkins, 

William  D.  Ford, 

Bill  Clay, 

Joseph  M.  Gaydos, 

Mario  Biaggi, 

James  M.  Jeffords, 

Marge  Roukema, 

Tom  Coleman, 

From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  sections  4701-4753  of  the  House  bill  and 
section  303  of  the  Senate  amendment: 

John  D.  Dingell, 

Philip  R.  Sharp, 

Jim  S lattery, 

Norman  F.  Lent, 

Bob  Whittaker, 
From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  section  501  of  the  Senate  amendment: 

John  D.  Dingell, 

Richard  Shelby, 

Jim  S lattery, 
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Norman  F.  Lent, 

Ed  Madigan, 

Bob  Whittaker, 
From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  sections  4001,  4101,  4201-4206,  4301,  4302, 
4401-4405,  5001,  and  8101  of  the  House  bill  and  sections 
401-405,  411,  and  502  of  the  Senate  amendment: 

John  D.  Dingell, 

Philip  R.  Sharp, 

Ed  Markey, 

Al  Swift, 

Jim  S lattery, 

Norman  F.  Lent, 

Bill  Dannemeyer, 

Carlos  Moorhead, 
From  the  Committee  on  Energy  and  Commerce,  solely  for 
consideration  of  subtitles  F  and  G  of  title  IV,  parts  2-4  of 
subtitle  C  of  title  X,  section  10001(c)  and  (d)(3),  section 
10102,  section  10205  (f)-(k),  and  that  portion  of  section 
10206  amending  section  710(d)(2)  of  the  Social  Security  Act, 
of  the  House  bill,  and  section  604(c),  parts  2-4  of  subtitle  A 
of  title  VI,  and  subtitle  B  of  title  VI  of  the  Senate  amend- 
ment: 

John  D.  Dingell, 

Henry  A.  Waxman, 

James  H.  Scheuer, 

Doug  Walgren, 

Jim  Slattery, 

Bob  Whittaker, 
From  the  Committee  on  Government  Operations,  solely  for 
consideration  of  section  11003  of  the  House  bill  and  section 
653  of  the  Senate  amendment: 

Jack  Brooks, 

Cardiss  Collins, 

Glenn  English, 

Henry  A.  Waxman, 

Ted  Weiss, 

Frank  Horton, 

Bill  Clinger, 

From  the  Committee  on  Government  Operations,  solely  for 
consideration  of  sections  10206  and  11004  of  the  House  bill 
and  sections  1103,  1104,  1203,  and  1204  of  the  Senate 
amendment: 

Jack  Brooks, 

Don  Fuqua, 

Cardiss  Collins, 

Glenn  English, 

Barbara  Boxer, 

Frank  Horton, 

Robert  St  Walker 
(solely  for  purposes  of  Hospi- 
tal Insurance  Trust  Fund 
treatment), 

Bill  Clinger, 


424 


From  the  Committee  on  Interior  and  Insular  Affairs, 
solely  for  consideration  of  title  V  and  subtitle  I  of  title  VI 
of  the  House  bill  and  section  502  of  the  Senate  amend- 
ment: 

Morris  K.  Udall, 
John  F.  Seiberling, 
James  Weaver 

(except  for  OCS/Buy  Ameri- 
can provisions), 
Geo.  Miller, 
Phil  Sharp, 
Don  Young, 
Manuel  Lujan,  Jr., 
Bob  Lagomarsino, 
From  the  Committee  on  the  Judiciary  solely  for  consider- 
ation of  part  C  of  title  VII  of  the  Senate  amendment: 

Peter  W.  Rodino, 
Dan  Glickman, 
Barney  Frank, 
Howard  L.  Berman, 
Hamilton  Fish,  Jr., 
From  the  Committee  on  Merchant  Marine  and  Fisheries, 
solely  for  consideration  of  title  VI,  except  for  part  5  of  sub- 
title E  thereof,  subtitle  C  of  title  VII,  and  parts  1  through 
4  of  subtitle  D  of  title  VIII  of  the  House  bill,  and  sections 
301,  302  and  501,  and  subtitle  C  of  title  IV  of  the  Senate 
amendment: 

Walter  B.  Jones, 

Mario  Biaggi, 

John  B.  Breaux, 

Gerry  E.  Studds 
(except  for  ocean  dumping 
fees,  comprehensive  oil 
pollution  liability  and 
compensation,  and  Trans- 
Alaska  pipeline  provi- 
sions), 

Mike  Lowry 
(except  for  OCS/Buy  Ameri- 
can provisions), 

Bob  Davis, 

Gene  Snyder 

(except  for  consideration  of 
subtitle  D  of  title  VI  of 
the  House  bill)  (for  EPA 
fees,  ocean  dumping  fees, 
comprehensive  oil  pollu- 
tion liability  and  compen- 
sation, and  trans- Alaska 
pipeline  provisions  only), 

Don  Young 
(except  for  consideration  of 
subtitle  I  of  title  VI  of  the 
House    bill)    (except  for 
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ocean  dumping  fees,  com- 
prehensive oil  pollution  li- 
ability and  compensation, 
and  trans-Alaska  pipeline 
provisions), 
Jack  Fields 

(solely  for  consideration  of 
subtitles  D  and  I  of  title 
VI  of  the  House  bill), 
From  the  Committee  on  Post  Office  and  Civil  Service, 
solely  for  consideration  of  title  VII  of  the  House  bill  and 
sections  701,  711,  and  1202  of  the  Senate  amendment: 

William  D.  Ford, 
Mary  Rose  Oakar, 
Mickey  Leland, 
Gene  Taylor, 
Frank  Horton, 
From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  subtitles  A  and  E  of  title  VIII  of 
the  House  bill  and  sections  503  and  504  of  the  Senate 
amendment: 

James  J.  Howard, 
Glenn  M.  Anderson, 
Henry  J.  Nowak, 
Bob  Edgar, 
Douglas  Applegate, 
Gene  Snyder, 
Bud  Shuster, 
Bill  Clinger, 

From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  section  501  of  the  Senate  amend- 
ment: 

James  J.  Howard, 
Robert  A.  Roe, 
Douglas  H.  Bosco, 
Edolphus  Towns, 
Bob  Wise, 
Gene  Snyder, 

John  Paul  Hammerschmidt, 
Arlan  Stangeland, 
From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  subtitle  B  of  title  IV  and  sub- 
title B  of  title  VIII  of  the  House  bill  and  section  411  of  the 
Senate  amendment: 

James  J.  Howard, 
Glenn  M.  Anderson, 
Bob  Edgar, 
Joe  Nick  Rahall, 
Gene  Snyder, 

John  Paul  Hammerschmidt, 
Bud  Shuster, 

From  the  Committee  on  Public  Works  and  Transportation, 
solely  for  consideration  of  subtitle  A  of  title  VI,  parts  1-4 
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of  subtitle  E  of  title  VI,  subtitle  C  of  title  VIII,  and  parts 
1-4  of  subtitle  D  of  title  VIII  of  the  House  bill: 

Robert  A.  Roe, 

Douglas  H.  Bosco, 

Edolphus  Towns, 

Bob  Wise, 

John  Paul  Hammerschmidt, 
Bud  Shuster, 
Arlan  Stangeland, 
From  the  Committee  on  Small  Business,  solely  for  the  con- 
sideration of  title  IX  of  the  House  bill,  and  title  IX  of  the 
Senate  amendment 

Parren  J.  Mitchell, 
Neal  Smith, 
Joseph  M.  McDade, 
From  the  Committee  on  Ways  and  Means,  solely  for  con- 
sideration of  title  X,  subtitle  F  of  title  IV,  part  5  of  subtitle 
E  of  title  VI,  and  part  5  of  subtitle  D  of  title  VIII  of  the 
House  bill  and  title  VI,  except  for  subtitle  B  thereof,  title 
VI-A,  except  for  section  665  thereof,  title  X,  sections  1105, 
1107,  and  1201,  subtitle  B  of  title  XII,  and  title  XIII  of  the 
Senate  amendment,  and  section  202  of  the  Senate  amend- 
ment amending  section  15(c)  of  the  Export-Import  Bank 
Act  of  1945: 

Dan  Rostenkowski, 
Sam  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Andrew  Jacobs,  Jr., 
John  J.  Duncan, 
Willis  D.  Gradison, 
Managers  on  the  Part  of  the  House. 

From  the  Committee  on  Agriculture,  Nutrition,  and  For- 
estry: 

Jesse  Helms, 
Bob  Dole, 
Richard  G.  Lugar, 
Edward  Zorinsky, 
Patrick  Leahy, 
From  the  Committee  on  Appropriations: 

Mark  O.  Hatfield, 
Thad  Cochran, 
James  Abdnor, 
Dennis  DeConcini, 
quentin  n.  burdick, 
From  the  Committee  on  Banking,  Housing,  and  Urban  Af- 
fairs: 

Jake  Garn, 

William  L.  Armstrong, 
Chic  Hecht, 
Bill  Proxmire, 
Alan  Cranston, 
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Don  Riegle, 
From  the  Committee  on  the  Budget: 

Pete  Domenici, 
William  L.  Armstrong, 
Nancy  Landon  Kassebaum, 
Rudy  Boschwitz, 
Lawton  Chiles, 
Ernest  F.  Hollings, 
J.  Bennettt  Johnston, 
From  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation: 

For  Conrail,  Suhconference  9: 

John  C.  Danforth, 
Bob  Packwood, 
Nancy  Landon  Kassebaum, 
Russell  B.  Long, 
For  Maritime,  Subconference  10: 

John  C,  Danforth, 
Bob  Packwood, 
Ernest  F.  Hollings, 
Daniel  K.  Inouye, 

From  the  Committee  on  Energy  and  Natural  Resources: 

James  A.  McClure, 
Malcolm  Wallop, 
John  W.  Warner, 
J.  Bennett  Johnston, 
Wendell  Ford, 

From  the  Committee  on  Environment  and  Public  Works: 

Robert  T.  Stafford, 
John  H.  Chafee, 
Alan  K.  Simpson, 
Dave  Durenberger, 
Steve  Symms, 
Lloyd  Bentsen, 
George  Mitchell, 
Daniel  Patrick  Moynihan, 
Quentin  N.  Burdick, 

From  the  Committee  on  Finance: 
General: 

Bob  Dole, 
John  C.  Danforth, 
John  Chafee, 
Russell  Long, 
Lloyd  Bentsen, 
Spark  M.  Matsunaga, 

For  Medicare,  Medicaid  and  Maternal  and  Child 

Health,  Subconferences  19,  20,  and  21: 
John  Heinz, 
Dave  Durenberger, 
Daniel  Patrick  Moynihan, 
Max  Baucus, 
From  the  Committee  on  Governmental  Affairs: 

William  V.  Roth,  Jr., 
Ted  Stevens, 
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William  S.  Cohen, 
Dave  Durenberger, 
Tom  Eagleton, 
Carl  Levin, 
Albert  Gore,  Jr., 
For  Subconference  15: 

William  V.  Roth,  Jr., 
William  S.  Cohen, 
Dave  Durenberger, 
Tom  Eagleton, 
Carl  Levin, 

From  the  Committee  on  Labor  and  Human  Resources: 
For  ERISA: 

Orrin  G.  Hatch, 
Don  Nickles, 
Robert  T.  Stafford, 
Edward  M.  Kennedy, 
Howard  M.  Metzenbaum, 
For  GSL/ Education  Asset: 

Orrin  G.  Hatch, 
Robert  T.  Stafford, 
Lowell  P.  Weicker,  Jr., 
Edward  M.  Kennedy, 
Claiborne  Pell, 
From  the  Committee  on  Small  Business: 

Lowell  P.  Weicker,  Jr., 
Warren  Rudman, 
Dale  Bumpers, 
Managers  on  the  Part  of  the  Senate. 
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